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Title  3 — 

The  President 


IFR  Doc.  94-10196 
Filed  4-22-94;  3:47  pml 
Billing  code  4710-10-M 


Memorandum  of  April  21,  1994 

Delegation  of  Authority  With  Reject  to  the 
Allocation  and  Administration  of  a  “Nonproliferation 
and  Disarmament  Fund” 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  504  and  508  of 
the  FREEDOM  Support  Act  (Public  Law  102-511)  (the  “Act”),  title  III  of 
the  Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropria¬ 
tions  Act,  1994  (Public  Law  103-87)  and  section  301  of  title  3  of  the 
United  States  Code,  it  is  hereby  ordered  as  follows: 

1.  The  authorities  and  duties  vested  in  the  President  under  section  504 
of  the  Act  are  hereby  delegated  to  the  Secretary  of  State.  These  authorities 
and  duties  shall  be  exercised  in  consultation  with  the  Secretary  of  Defense 
and  other  appropriate  agencies.  The  Secretary  of  State  may,  to  the  extent 
consistent  with  law,  redelegate  such  authorities  and  duties  and  authorize 
their  successive  redelegation. 

2.  Notwithstanding  the  Presidential  Memorandum  of  December  30,  1992 
(Delegation  of  Responsibilities  under  Title  XIV  of  Pubic  Law  102-484  and 
Title  V  of  Public  Law  102-511),  the  Secretary  of  State  is  hereby  delegated 
the  duties  vested  in  the  President  under  section  508  of  the  Act  insofar 
as  those  duties  relate  to  notice  of  and  reports  on  obligations  and  activities 
under  section  504  of  the  Act. 

3.  Funds  appropriated  or  otherwise  made  available  to  the  President  for 
a  “Nonproliferation  and  Disarmament  Fund”  authorized  under  section  504 
of  the  Act  shall  be  deemed  to  be  allocated  to  the  Secretary  of  State  without 
any  further  action  of  the  President.  Such  funds  may  be  reallocated  or  trans¬ 
ferred  as  appropriate  by  the  Secretary  of  State  to  any  agency  or  part  thereof 
for  obligation  or  expenditure  consistent  with  applicable  law. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  memoran¬ 
dum  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  April  21,  1994. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  l^al  effect,  rrwst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  319 

[Docket  No.  93-029-2] 

Importation  of  Restricted  Articles;  Port 
Everglades,  FL 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  nursery  stock,  plants,  roots,  bulbs, 
seeds,  and  other  plant  products  by 
allowing  restricted  articles  that  require 
a  written  permit  to  be  imported  into 
Port  Everglades  at  Fort  Lauderdale,  FL, 
provided  they  are  then  moved  by 
ground  transportation  and  under  U.S. 
Customs  bond  to  the  Miami,  FL,  plant 
inspection  station.  Because  many  U.S. 
importers  use  shipping  companies  that 
go  into  Port  Everglades,  FL,  but  not 
Miami,  FL,  these  importers  prefer  to 
import  restricted  articles  that  require  a 
written  permit  through  the  Port 
Everglades,  FL,  port  of  entry.  However, 
Port  Everglades,  FL,  does  not  have  the 
necessary  facilities  to  inspect  and  clear 
those  restricted  articles.  This  final  rule 
will  provide  U.S.  importers  with 
another  option  for  importing  those 
restricted  articles  while  protecting  U.S. 
agriculture  from  significant  risk  of  plant 
pests  and  diseases. 

EFFECTIVE  DATE:  May  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  Thompson,  Operations  Officer,  Port 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  638, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8295. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR  part  319 
prohibit  or  restrict  the  importation  into 
the  United  States  of  certain  plants  and 
plant  products  to  prevent  the 
introduction  of  plant  pests.  Sections 
319.37  through  319.37-14  (referred  to 
below  as  the  regulations)  contain 
restrictions  on  the  importation  into  the 
United  States  of  nursery  stock,  plants, 
roots,  bulbs,  seeds,  and  other  plant 
products.  Sections  319.37-2  and 
319.37-3  list  prohibited  and  restricted 
articles. 

Section  319.37-14(b)  of  the 
regulations  contains  a  list  of  the 
approved  ports  of  entry  through  which 
restricted  articles  may  be  imported  into 
the  United  States.  Restricted  articles 
that  do  not  require  a  written  permit  may 
be  imported  through  any  of  the 
approved  ports  of  entry;  restricted 
articles  that  do  require  a  written  permit, 
because  of  their  greater  plant  pest  and 
disease  risk,  may  be  imported  only 
through  ports  equipped  with  special 
inspection  and  treatment  facilities.  Ports 
having  these  special  facilities,  known  as 
plant  inspection  stations,  are  indicated 
on  the  list  by  an  asterisk. 

On  October  28, 1993,  we  published  in 
the  Federal  Register  (58  FR  57969- 
57970,  Docket  No.  93-029-1)  a  proposal 
to  amend  the  regulations  by  allowing 
restricted  articles  that  require  a  wTitten 
permit  to  be  imported  into  Port 
Everglades  at  Fort  Lauderdale,  FL, 
provided  they  are  then  moved  by 
ground  transportation  and  under  U.S. 
Customs  bond  to  the  Miami,  FL,  plant 
inspection  station.  We  solicited 
comments  concerning  our  proposal  for  a 
60-day  comment  period  ending 
December  27, 1993.  We  received  one 
comment  by  that  date.  The  comment 
was  from  the  Florida  State  Department 
of  Agriculture  and  Consumer  Services. 
The  comment  was  in  favor  of  the 
proposal. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  vve  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule,  with  minor 
nonsubstantive  editorial  changes  for 
clarity. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 


This  final  rule  allows  restricted 
articles  that  require  a  written  permit,  for 
example,  nursery  stock,  to  be  offered  for 
importation  into  the  United  States  at  the 
Port  Everglades,  FL,  port  of  entry.  Based 
upon  requests  from  importers,  we 
anticipate  that  about  two  to  three 
containers  of  nursery  stock  per  month 
could  arrive  at  the  Port  Everglades,  FL, 
port  of  entry,  predominantly  from  Costa 
Rica-and  Guatemala. 

Now,  about  40  to  50  companies 
import  nursery  stock  into  the  United 
States.  Thirty  to  40  of  these  companies 
employ  100  or  fewer  people,  making 
them  small  entities  by  the  Small 
Business  Administration’s  size  criteria. 
Three  of  these  small  entities  will  most 
likely  ship  most  of  the  nursery  stock 
that  could  arrive  at  Port  Everglades,  FL. 

Based  upon  U.S.  Department  of 
Agriculture  information,  we  estimate 
that  this  rule  change  could  result  in  no 
more  than  five  additional  import 
companies  shipping  nursery  stock  to 
Port  Everglades,  FL.  This  estimate  is 
based  upon  the  assumption  that  most 
importers  who  now  ship  nursery  stock 
directly  to  the  Port  of  Miami  will 
continue  to  do  so  because  it  is  more 
feasible  and  cost  effective.  All  of  these 
companies  are  considered  to  be  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule: 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule; 

(2)  Has  no  retroactive  effect;  and 

(3)  Does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Nursery  stock.  Plant  diseases 


■  r' 


21622 


Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Rules  and  Regulations 


and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority.  7  U.S.C.  ISOdd,  ISOee,  ISOff. 
151-167,  450;  21  U.S.C  136  and  136a;  7  CTR 
2.17,  2.51,  and  371.2(c). 

2.  The  authority  citation  for 
“Subpart — Nursery  Stock,  Plants,  Roots, 
Bulbs.  Seeds,  and  Other  Plant  Products” 
is  removed. 

§319.37-14  [Amended] 

3.  In  §  319.37-14,  paragraph  (b), 
under  “List  of  Ports  of  Entry”,  the  entry 
for  Florida  is  amended  by  removing 
“Port  Everglades”  and  the  address 
underneath  it,  and  by  adding  “Amman 
Building,  room  305,  611  Eisenhower 
Boulevanl,  P.O.  Box  13033,  Fort 
Lauderdale,  FL  33316.  (Note:  Restricted 
articles  required  to  be  imported  under  a 
WTitten  permit  pursuant  to  §  319.37- 
3(a)(1)  through  (6)  of  this  subpart  must 
be  moved  by  ground  transportation  and 
under  U.S.  Customs  bond  to  the  Miami 
Inspection  Station.)”  as  a  third  entry 
under  “*Miami”. 

Done  in  Washington,  DC.  this  20th  day  of 
April  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  94-10028  Filed  4-25-94;  8:45  am] 
BILUNG  CODE  341&-34-P 


7  CFR  Part  354 

[Docket  No.  94-016-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  by  removing 
and  adding  commuted  traveltime 
allowances  for  travel  between  various 
locations  in  Arizona,  Kentucky,  Ohio, 
and  Vermont.  Commuted  traveltime 
allowances  are  the  periods  of  time 
required  for  Plant  Protection  and 
Quarantine  employees  to  travel  from 
their  dispatch  points  and  return  there 
from  the  places  where  they  perform 
Sunday,  holiday,  or  other  overtime 
duty.  The  Government  charges  a  fee  for 
certain  overtime  services  provided  by 


Plant  Protection  and  Quarantine 
employees  and,  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 
of  commuted  traveltime  for  these 
locations. 

EFFECTIVE  DATE:  April  26.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  R.  Eggert,  Assistant  to  the  Deputy 
Administrator,  Plant  Protection  tmd 
Quarantine,  APHIS,  USDA,  room  458, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7764. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  7  CFR,  chapter  III, 
and  9  CFR,  chapter  I.  subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 
byproducts,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Plant  Protection  and 
Quarantine  (PPQ)  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
PPQ  employee’s  regular  duty  hours,  the 
Government  charges  a  fee  for  the 
services  in  accordance  with  7  CFR  part 
354.  Under  circumstances  described  in 
§  354.1(a)(2),  this  fee  may  include  the 
cost  of  commuted  traveltime.  Section 
354.2  contains  administrative 
instructions  prescribing  commuted 
traveltime  allowances,  which  reflect,  as 
nearly  as  practicable,  the  periods  of  time 
required  for  PPQ  employees  to  travel 
from  their  dispatch  points  and  return 
there  from  the  places  where  they 
perform  Sunday,  holiday,  or  other 
overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  removing  and  adding 
commuted  traveltime  allowances  for 
travel  between  various  locations  in 
Arizona,  Kentucky,  Ohio,  and  Vermont. 
The  amendments  are  set  forth  in  the 
rule  portion  of  this  document.  This 
action  is  necessary  to  inform  the  public 
of  the  commuted  traveltime  between  the 
dispatch  and  service  locations. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upmn  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 


Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
proc^ure  with  respect  to  this  nile  are 
impracticable  and  imnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  tmd  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Onler  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine.  Reporting  and 
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recordkeeping  requirements,  Travel  and 
trans^rtation  expenses. 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 

PART  354-OVERTtME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority.  7  U.S.C  2260;  21  U.S.C  136 
and  136a;  49  U.S.C  1741;  7  CFR  2.17,  2.51, 
and  371.2(c). 

2.  Section  354.2  is  amended  by 
removing  or  adding  in  the  table,  in 
alphabetical  order,  the  information  as 
shown  below: 

§354.2  Administrative  instructions 
prescribing  commuted  traveltime. 


Commuted  Traveltime  Allowances 

[In  hours] 


Location  cov¬ 
ered 


Served 

from 


Metropolitan 

area 


Within 


Out¬ 

side 


Renrwve: 

Arizona; 


Nogales 


Kentucky; 


Greater  CIn-  Ertanger, 
cinnati  KY. 

Airport 


Loutsviile _  George- 

towa 


Ohio: 


Greater  Cin-  Ertanger. 
cinnati  KY. 

Airport 
(Boone 
County, 

KY): 

Greater  Cin-  George- 
cinnati  town. 

Airport  KY. 


Add; 


Arizona; 


Nogales 


Commuted  Traveltime 

Allowances— Continued 

[In  hours] 


Location  cov¬ 
ered 

Served 

from 

Metropolitan 

eirea 

w«»,  0* 

Kentucky. 

* 

• 

Greater  Ciiv 

* 

Ertanger, 

2 

* 

cinnati 

KY, 

Airport 

Ohio; 

• 

• 

Greater  Cin- 

• 

Ertanger, 

2 

• 

cinnati 

KY. 

Airport 

(Boone 

County, 

KY). 

Vermont 

• 

Alburg  . 

Berlin _ 

5 

Alburg 

St  Albans 

2 

BraWeboro  . 

Berlin . . 

_ 

5 

Brattleboro  . 

St  Albans 

— 

6 

Burlington  ... 

St  Albans 

1 

Derby  Line  . 

Berlin _ 

5 

Derby  Line  . 

St  Albans 

5 

Highgate 

Berlin . . 

4 

Springs. 

Highgate 

St.  Albans 

2 

Springs. 

Richford  ..... 

• 

Berlin _ 

5 

Richford  _ _ 

St  Albans 

3 

Undesig- 

St.  Albans 

3 

nated 

Ports. 

• 

• 

• 

• 

Done  in  Washington.  DC,  this  20th  day  of 
April  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

IFR  Doc.  94-10034  Filed  4-25-94;  8:45  am] 

BILUNQ  CODE  3410-34-P 


Rural  Electrification  Administration 
7  CFR  Part  1700 

General  Information;  Delegation  of 
Authority 

AGENCY:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  revises 
and  codifies  its  Delegation  of  Authority 
to  reflect  several  changes  in  REA 
organizational  structure  and  functions. 
These  descriptions  of  REA's 
organization  and  methods  by  which  its 
functions  are  channeled  and  determined 
are  being  issued  as  a  hnal  rule  as 
guidance  to  the  public. 

EFFECTIVE  DATE:  This  rule  is  effective 
April  26. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Program  Support 
Staff.  Riual  Electrification 
Administration,  room  2234— S,  U.S. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 

Washington,  DC  20256-1500, 

Telephone;  (202)  720-0736. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  0MB. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
a.ssessment. 

Catalog  of  Federal  Domestic  Assistance 

The  programs  described  by  this  final 
rule  are  listed  in  the  1991  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  No.  10.850,  Rural  Electrification 
Loans  and  Loan  Guarantees;  No.  10.851, 
Rural  Telephone  Loans  and  Loan 
Guarantees;  No.  10.852,  Rural 
Telephone  Bank  Loans;  and  No.  10.854, 
Rural  Economic  Development  Loans 
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and  Grants.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultant.  A  Notice 
of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  electric  loans  and  loan 
guarantees  from  coverage  under  this 
Order. 

Information  Collection  and 
Recordkeeping  Requirements 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
provisions  requiring  the  Office  of 
Management  and  Budget  approval 
imder  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.). 

This  final  rule  revises  and  reflects  the 
current  organizational  structure  of  REA 
and  methods  of  by  which  its  functions 
are  channeled.  Accordingly,  pursuant  to 
this  rule’s  being  issued  as  a  final  rule 
without  providing  the  public  with  an 
opportunity  to  comment  since  this  is  a 
“.  .  .  rule  of  the  agency  organization, 
procedure,  or  practice ...” 

List  of  Subjects  in  7  CFR  Part  1 700 

Electric  power.  Freedom  of 
information.  Loan  programs — 
communication.  Loan  programs — 
energy.  Organization  and  functions 
(Government  agencies).  Rural  areas. 
Telephone. 

Therefore,  REA  amends  part  1700  of 
7  CFR  chapter  XVII  as  follows; 

PART  1700— GENERAL  INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1700  continues  to  read  as  follows: 

Authority:  7  U.S.C  901  et  seq.;  Delegation 
of  Authority  by  the  Secretary  of  Agriculture. 

7  CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  of  Agriculture  for  Small 
Community  and  Rural  Development,  7  CFR 
2.72;  7  U.S.C  1921  et  seq.;  5  U.S.C.  301,  552; 
7  CFR  1.1-1.16. 

2.  Subparts  D  through  L  are  added  to 
read  as  follows; 

Subpart  D — Delegations  of  Authority; 
General 

Sec. 

1700.40  Exercise  of  delegated  authority. 

1 700.41  Persons  serving  in  acting 
capacities. 

1700.42  Persons  serving  as  acting 
Administrator. 

1700.43  Persons  serving  as  acting  Assistant 
Administrator. 


1700.44  Contracts  approved  on  behalf  of  the 
Administrator. 

1700.45-1700.59  (Reserved) 

Subpart  E — Delegations  of  Authority; 

Agency  Issuances  and  Certain 

Correspondence 

1700.60  Agency  issuances. 

1700.61  Agency  publications  control 
officer. 

1700.62-1700.69  (Reserv-edl 

Subpart  F — Delegations;  Authorities 

Reserved  by  the  Administrator 

1700.70  General. 

1700.71  Rural  economic  development  loan 
and  grant  and  distance  learning  and 
medical  link  grant  programs. 

1700.72  Electric  program. 

1700.73  Telephone  program. 

1700.74-1700.89  (Reserved) 

Subpart  G — Delegations  of  Authority;  Loan 

Review  Committees 

1700.90  General. 

1700.91  Senior  loan  review  committee. 

1700.92  Assistant  Administrator’s  loan 
committee. 

1700.93  Rural  economic  development 
recommendation  committee. 

1700.94-1700.99  (Reserved) 

Subpart  H — Delegations  of  Authority;  Rural 

Economic  Development,  Program  Support, 

and  Borrower  Accounting  Activities 

1700.100  General. 

1700.101  Deputy  Administrator. 

1700.102  Assistant  Administrator — 
Economic  Development  and  Technical 
Services. 

1 700. 1 03  Director — Rural  Development 
Assistance  Staff. 

1700.104  Chief,  Financing  Branch — Rural 
Development  Assistance  Staff. 

1700.105  Director,  Borrower  Accounting 
Division. 

1700.106  Chief,  Technical  Accounting  and 
Auditing  Staff. 

1700.107  (Chiefs,  Area  Accounting 
Branches. 

1700.108  Field  accountants. 

1700.109  Director — Program  Support  Staff. 

1700.110-1700.119  (Reserved) 

Subpart  I — Delegations  of  Authority; 

Electric  Program 

1700.120  General. 

1700.121  Deputy  Administrator. 

1700.122  Assistant  Administrator — Electric. 

1700.123  Deputy  Assistant  Administrator — 
Electric. 

1700.124  Regional  Directors. 

1700.125  Chiefs,  Regional  Engineering 
Branches. 

1 700. 1 26  Chiefs,  Area  Operations  Branches. 

1700.127  Director — Power  Supply  Division. 

1700.128  Chief,  Operations  Branch,  Power 
Supply  Division. 

1700.129  Chiefs,  Pow’er  Engineering 
Branches,  Power  Supply  Division. 

1700.130  General  Field  Representatives — 
Electric. 

1700.131  Director,  Electric  Staff  Division. 

1700.132  Technical  Standards  Committees 
“A”  and  “B” — Electric. 

1700.133-1700.139  (Reser\'ed) 


Subpart  J — Delegations  of  Authority; 
Telephone  Program 

1700.140  General. 

1700.141  General  delegations. 

1700.142  Deputy  Administrator. 

1700.143  Assistant  Administrator — 
Telephone. 

1700.144  Deputy  .Assistant  Administrator — 
Telephone. 

1700.145  Regional  Dire-ctors. 

1700.146  Chiefs,  Regional  Engineering 
Branches — Telephone. 

1700.147  Chiefs,  Regional  Operations 
Branches — Telephon  e. 

1700.148  General  Field  Representatives — 
Telephone. 

1700.149  Director — ^Telecommunications 
Standards  Division. 

1700.150  Technical  Standards  Committees 
“A”  and  *‘B” — ^Telephone. 

1700.151-1700.159  (Reserved) 

Subpart  K — Delegations  of  Authority; 
Financial  Services 

1700.160  General. 

1700.161  Program  Advisor,  Financial 
Services  Staff. 

1700.162-1700.169  (Reserved) 

Subpart  L — Delegations  of  Authority; 
Financial  Operations  Activities 

1700.170  General. 

1700.171  Deputy  Administrator. 

1700.172  Director,  Financial  Operations 
Division. 

1700.173  Chief,  Loans  Receivable  Branch. 
1700.174-1700.189  (Reserved) 

Subpart  D — Delegations  of  Authority: 
General 

§1700.40  Exercise  of  delegated  authority. 

(a)  Unless  specifically  reserved,  or 
otherwise  delegated,  the  delegations  of 
authority  contained  in  subparts  D 
through  L  of  this  part  include  the 
authority  to  take  any  action  or  execute 
any  document  deemed  necessary  and 
proper  to  the  discharge  of  such 
responsibilities.  In  the  exercise  of 
authority  delegated  in  subparts  D 
through  L  of  this  part,  all  applicable 
REA  policies,  regulations,  and 
procedures  should  be  followed.  All 
delegations  previously  made  are 
superseded. 

(b)  No  delegation  of  authority  by  the 
Administrator  or  other  person  shall 
preclude  the  Administrator  or  other 
person  from  exercising  any  of  the^ 
authority  so  delegated. 

§1700.41  Persons  serving  In  acting 
capacities. 

Incumbents  delegated  authority  in 
subparts  D  through  L  of  this  part  are 
authorized  to  designate  a  person  to  act 
for  them  as  necessary,  except  that  a 
Regional  Director  or  the  Director,  Power 
Supply  Division  may  not  redelegate 
auAority  to  approve  loans,  loan 
guarantees  or  lien  accommodations,  and 
related  actions  as  set  forth  in 
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§§  1700.124(a),  1700.127(a)  and 
1700.145(a).  If  an  incumbent  of  a 
position  to  wliom  delegations  are  made 
in  subparts  D  through  L  of  this  part  is 
absent  or  is  imable  to  carry  out  such 
delegations,  the  person  designated 
authority  to  act  for  the  incumbent  and 
exercise  the  authority  conferred  by  such 
delegations.  Such  designations  shall  be 
in  accordance  with  any  instruction 
issued  by  the  incumbent's  supervisor. 

§  1700.42  Persons  serving  as  acting 
Administrator. 

The  following  persons  are  authorized, 
in  descending  order,  to  act  for  the 
Administrator  only  in  his  or  her 
absence,  sickness,  resignation,  or  death: 
Deputy  Administrator,  Assistant 
Administrator — Electric,  Assistant 
Administrator — ^Telephone,  Assistant 
Administrator — Economic  Development 
and  Technical  Services.  That  is,  if  the 
Grst  person  on  the  list  is  also  absent, 
sick,  has  resigned,  or  is  dead,  the  second 
person  on  the  list  is  authorized  to  act  for 
the  Administrator  and  so  on  down  the 
list.  Persons  on  this  list  may  not 
redelegate  the  authority  to  act  for  the 
Administrator.  The  Administrator  may 
in  his/her  discretion  in  writing,  on  a 
case-by-case  basis,  delegate  authority  to 
act  as  Administrator  in  his/her  absence 
outside  of  this  specified  order. 

§  1700.43  Persons  serving  as  acting 
Assistant  Administrator. 

(a)  Electric  and  telephone  programs. 
The  Deputy  Assistant  Administrator  in 
each  program  is  authorized  to  act  for  the 
respective  Assistant  Administrator  in 
the  absence,  sickness,  resignation  or 
death  of  that  Assistant  Administrator. 
The  Deputy  Assistant  Administrators 
may  not  redelegate  this  authority. 

(b)  Assistant  Administrator — 
Economic  Development  and  Technical 
Services.  (1)  The  Directors  of  the  Riual 
Development  Assistance  Staff,  Borrower 
Accounting  Division  and  the  Program 
Support  Staff  are  authorized  to  act  for 
the  Assistant  Administrator — Economic 
Development  and  Technical  SerNdces  in 
his  or  her  absence  according  to  the 
following  schedule: 


Director  of 

Months 

Rural  Development 
Assistance  Staff. 
Borrowers  Account¬ 
ing  Division. 
Program  Support 
Staff. 

January,  April.  July, 
October. 

February,  May,  August. 
November. 

March.  June.  Septem¬ 
ber,  December. 

(2)  If  a  particular  Director  is  absent, 
sick,  has  resigned  or  is  dead  during  a 
scheduled  month,  the  delegation  will 
rtwolve  back  to  the  preceding  month. 


These  Directors  may  not  redelegate  this 
authority. 

§  1700.44  Contracts  approved  on  behalf  of 
the  Administrator. 

(a)  Nonstandard  contracts.  Prior  to 
the  approval  or  the  execution  of  the 
following  documents,  the  Office  of  the 
General  Counsel  (OGC)  shall  comment 
as  to  any  legal  matters  concerning  such 
nonstandard  contracts: 

(1)  Contracts  for  engineering  services, 
architectural  services,  construction,  and 
power  supply  that  include  a  substantive 
deviation  from  the  standard  form 
contract  approved  by  OGC;  and 

(2)  Other  documents  involving  legal 
matters  of  concern  to  the  approving 
official. 

(b)  Signature.  All  contract  approvals 
shall  be  signed: 

(Name  and  Title) 

For  the  Administrator 

§§1700.45-1700.59  [Reserved] 

Subpart  E — Delegations  of  Authority; 
Agency  Issuances  and  Certain 
Correspondence 

§1700.60  Agency  issuances. 

Except  as  may  be  specifically 
delegated  from  time  to  time  to  the 
Deputy  Administrator,  or  others,  all 
authority  is  reserved  by  the 
Administrator  to  approve  and  issue 
regulations  and  other  information 
published  in  the  Federal  Register, 
bulletins,  informational  publications, 
stafr  instructions  concerning  Agency 
administrative  matters  and  those 
affecting  more  than  one  program,  and 
unnumbered  memoranda  (mailings  to 
borrowers  in  more  than  one  program 
and  all  REA  staff).  Signature  auffiority  is 
also  reserved  by  the  Administrator  for 
written  responses  to  Members  of 
Congress,  Governors,  State  Legislators, 
Federal  Agency  heads  or  Cabinet 
officials,  as  well  as  other  controlled 
correspondence  for  Agency  response. 
Additionally,  signature  authority  is 
reserved  by  the  Administrator  for 
Agency  mass  mailings  which  include 
but  are  not  limited  to  mailings  to 
accountants,  engineers,  and  consultants. 

§  1700.61  Agency  publications  control 
officer. 

The  Deputy  Administrator  is 
designated  the  Agency  Publications 
Control  Officer. 

§§1700.62-1700.69  [Reserved] 

Subpart  F — Delegations;  Authorities 
Reserved  by  the  Administrator 

§  1700.70  General. 

Authority  for  all  matters  not 
specifically  delegated  in  subparts  D 


through  L  of  this  part,  or  by  other 
written  delegation,  is  reserved  to  the 
Administrator,  including,  without 
limitation,  the  following  authorities 
reserved  in  this  subpart. 

§1700.71  Rural  economic  development 
loan  and  grant  and  distance  learning  aiuJ 
medical  link  grant  programs. 

Approval  of  the  following: 

(a)  Applications  for  loans  or  grants 
when  all  conditions  for  such  approval 
have  been  met. 

(b)  All  zero-interest  loans  and  grants, 

(c)  Any  modifications  in  the  method 
of  carrying  out  loan  purposes,  or  in  the 
amouiit  of  applications  selected  and 
loans  or  grants  approved. 

(d)  Extension  of  principal  and  interest 
repayments  for  rural  development 
purposes. 

§  1700.72  Electric  program. 

(а)  Approval  of  the  following  loans, 
loan  guarantees,  lien  accommodations 
or  subordinations: 

(1)  All  discretionary  hardship  loans. 

(2)  All  insured  loans,  loan  guaranteos, 
and  lien  accommodations  or 
subordinations  to  finance  operating 
costs. 

(3)  All  loans,  loan  gxiarantees,  and 
lien  accommodations  or  subordinations 
of  more  than  $15,000,000  for 
distribution  and  power  supply 
borrowers. 

(4)  All  loans,  loan  guarantees,  and 
lien  accommodations  or  subordinations 
for  distribution  borrowers  that  are 
members  of  a  power  supply  borrower 
that  is  in  default  of  its  obligations  to  the 
Government  or  that  is  currently 
assigned  to  the  Financial  Services  Staff, 
unless  otherwise  determined  by  the 
Administrator. 

(5)  All  insured  loans,  loan  guarantees, 
and  lien  accommodations  or 
subordinations  that  require  an 
Environmental  Impact  Statement. 

(б)  All  certifications  and  findings 
required  by  the  RE  Act  or  other 
applicable  laws  and  regulations,  the 
placing  and  releasing  of  conditions 
precedent  to  the  advance  of  funds,  and 
all  mortgages,  loan  contracts  or  other 
necessary  documents  relating  to  the 
authorities  reserved  in  paragraph  (a)  of 
this  section. 

(b)  And  execution  of  all  loan 
contracts,  mortgages  or  other  documents 
in  connection  with  loans,  loan 
guarantees  and  lien  accommodations 
approved  by  the  Administrator. 

(c)  Approval  of  the  following  for 
unpaid  and  outstanding  loans  and  loan 

■  guarantees: 

(1)  Rescission  of  loans  or  termination 
of  loan  guarantee  commitments  when 
the  amount  of  the  rescission  or 
termination  is  more  than  $15,000,000. 
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(2)  Requests  to  extend  the  time  period 
for  advancing  loan  funds  if: 

(i)  The  borrower  is  delinquent  in 
payments  on  loans  made  or  guaranteed 
by  REA  or  in  litigation  that  may  affect 
loan  security;  or 

(ii)  The  request  does  not  fully  comply 
with  the  requirements  specified  in 
applicable  ^A  regulations. 

(3)  Extension  of  time  of  prepayment 
principal  and  interest  pursuant  to 
Section  12  of  the  RE  Act,  for  borrowers 
in  default  or  currently  assigned  to  the 
Financial  Services  Staff. 

(4)  Agreements,  plans,  arrangements, 
recommendations  to  settle  debt,  or  other 
actions  affecting  a  borrower’s  financial 
or  other  obligations  to  the  Government 
through  the  Administrator  of  REA  for 
loans,  loan  guarantees,  or  other  financial 
obligations  except  as  may  be  specifically 
delegated  to  the  Financial  Services  Staff. 

(5)  Loan  budget  adjustments  (transfers 
or  reclassifications)  when  approval  is 
for: 

(i)  Changes  in  generation  facilities 
that  are  subject  to  a  power  survey  or 
certification  by  REA; 

(ii)  Any  proposed  change  of  more 
than  $15,000,000; 

(iii)  Any  proposed  operating  costs. 

(d)  Approval  of  the  following  for 

borrower  facilities,  organization, 
operations,  or  corporate  status: 

(1)  Agreements  for  the  merger  or 
consolidation  of  borrowers. 

(2)  Power  surveys  or  certifications  by 
REA  involving  changes  in  generation 
facilities. 

(3)  Contracts  for  the  acquisition  of 
plant-in-place  of  more  than  $15,000,000 
and  related  financial  transactions. 

(4)  Approval,  in  amounts  of 
$25,000,000  or  more,  of: 

(i)  The  use  of  general  funds;  or 

(ii)  Sales  or  transfers  of  property  and 
related  releases  of  lien. 

(5)  Equity  development  plans  and 
amendments  to  equity  development 
plans  submitted  by  borrowers: 

(i)  As  part  of  an  application  for  any 
loan  and  loan  guarantee  that  requires 
approval  of  the  Administrator; 

(ii)  By  any  borrower  whose  equity  as 
a  percentage  of  total  assets,  is  less  than 
10  percent  at  the  time  the  plan  is 
submitted,  or  whose  equity  is  predicted 
to  drop  below  10  percent  during  the  10- 
year  period  of  the  plan. 

(6)  Assumptions  of  debt. 

§  1700.73  Telephone  program. 

(a)  Approval  of  the  following  loans, 
loan  guarantees,  lien  accommodations 
or  subordinations: 

(1)  All  loans,  loan  guarantees,  and 
lien  accommodations  or  subordinations 
to  finance  operating  costs. 


(2)  All  loans,  loan  guarantees,  or  lien 
accommodations  or  subordinations  for 
more  than  $15,000,000. 

(3)  Loans  and  loan  guarantees  with 
acquisition  costs  for  more  than 
$5,000,000. 

(4)  Loans  and  loan  guarantees 
containing  funds  to  refinance 
outstanding  debt  amounts  for  more  than 
$5,000,000. 

(b)  All  loan  contracts,  mortgages  and 
other  documents  to  be  executed  in 
connection  with  loans  and  loan 
guarantees  approved  by  the 
Administrator. 

(c)  Approval  of  the  following  for 
unpaid  and  outstanding  loans  and  loan 
guarantees; 

(1)  Extension  of  time  for  payment  of 
principal  and  interest  pursuant  to 
Section  12  of  the  RE  Act,  for  borrowers 
in  default. 

(2)  Agreements,  plans,  arrangements, 
recommendations  to  settle  debt,  or  other 
actions  affecting  a  borrower’s  financial 
or  other  obligations  to  the  Government 
acting  through  the  Administrator  of  REA 
for  loans,  loan  guarantees  or  other 
financial  obligations. 

(3)  Complete  releases  of  lien  and 
satisfaction  when  a  borrower  has  paid  in 
full  its  indebtedness. 

(4)  Sales  and  transfers  of  property  for 
more  than  $5,000,000  and  related 
releases  of  lien. 

§§1700.74-1700.89  [Reserved] 

Subpart  G — Delegations  of  Authority; 
Loan  Review  Committees 

§1700.90  General. 

To  assist  in  carrying  out  the 
authorities  which  are  reserv’ed  or 
delegated  in  subparts  D  through  L  of 
this  part,  the  roles  of  the  following 
committees  in  this  subpart  are 
recognized. 

§1700.91  Senior  loan  review  committee. 

The  Senior  Loan  Review  Committee, 
appointed  by  the  Administrator,  shall 
review  and  make  recommendations  to 
the  Administrator  on  all  electric  and 
telephone  loans,  loan  guarantees,  and 
lien  accommodations  or  subordinations 
whose  approval  has  been  reserved  by 
the  Administrator.  The  committee  shall 
be  chaired  by  the  Administrator  and 
include  the  Assistant  Administrator — 
Electric  (AAE),  Assistant 
Administrator — Telephone  (AAT),  and 
such  other  members  as  the 
Administrator  may  appoint. 

§  1700.92  Assistant  Administrator's  loan 
committee. 

Both  the  electric  and  telephone 
programs  shall  have  Assistant 
Administrator’s  Loan  Committees 


(AALC),  consisting  of  the  Regional 
Directors  or  Acting  Regional  Directors  of 
the  respective  programs  as  well  as 
additional  members  appointed  by  the 
appropriate  Assistant  Administrator. 

The  AALC  shall  be  chaired  by  either  the 
appropriate  Assistant  Administrator  or 
Eteputy  Assistant  Administrator.  The 
AALC  shall  meet  as  required  to  review, 
analyze,  and  concur  in 
recommendations  for  actions  to  be  taken 
for  all  loan  application  requests,  loan 
guarantee  applications,  and  lien 
accommodations  or  subordinations.  The 
recommending  official  may  not  vote. 

(a)  Assistant  Administrators  and 
Regional  Directors  may  approve  loans, 
loan  guarantees,  or  lien 
accommodations  or  subordinations 
under  §  1700.124  or  §  1700.146  only 
after  the  AALC  has  concurred  with  such 
actions. 

(b)  An  Assistant  Administrator  may, 
in  their  sole  discretion,  forward  a 
recommendation  for  a  loan,  loan 
guarantee  or  other  financing  action  to 
the  Senior  Loan  Committee  for  its 
consideration. 

§1700.93  Rural  economic  development 
recommendation  committee. 

The  Administrator  may  appoint  a 
recommendation  committee  for  the 
purpose  of  reviewing  loan  and  grant 
recommendations. 

§§1700.94-1700.99  [Reserved] 

Subpart  H — Delegations  of  Authority; 
Rural  Economic  Development, 

Program  SupporL  and  Borrower 
Accounting  Activities 

§1700.100  General. 

The  following  delegations  of  authority 
in  this  subpart  are  made  by  the 
Administrator. 

§  1700.101  Deputy  Administrator. 

The  Deputy  Administrator  in 
conformance  with  applicable 
regulations  and  REA  policy  is  hereby 
delegated  authority  to  exercise  all 
authorities  conferred  upon  other 
persons  in  §  1700.102. 

§1700.102  Assistant  Administrator — 
Economic  Development  and  Technical 
Services. 

The  Assistant  Administrator — 
Economic  Development  and  Technical 
Services  in  conformance  with 
applicable  regulations  and  REA  policy 
is  delegated  authority  to  exercise  all 
authorities  conferred  upon  others  in 
§§1700.103  through  1700.109,  approval 
of  staff  instructions  affecting  only  the 
Rural  Development  Program,  and 
unnumbered  memoranda  (mailings  to 
two  or  more  borrowers)  sent  to  rural 
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development  borrowers  or  grant 
recipients. 

§  1 700.1 03  Director— Rural  Development 
Assistance  Staff. 

The  Director — Rural  Development 
Assistance  Staff  in  conformance  with 
applicable  regulations  and  REA  policy 
is  delegated  authority  to  approve  for  the 
Rural  Economic  Development  Loan  and 
Grant  Programs  and  Distance  Learning 
and  Medical  Link  Grant  Programs  the 
following: 

(a)  Releases  of  loan  and  grant  funds 
including  the  approval  of  all  agreements 
and  documents  between  the  REA 
borrower  and  the  ultimate  recipient. 

(b)  Cancellation  of  applications  that 
have  not  been  selected  for  approval  by 
the  Administrator. 

(c)  Rescission  of  loan  and  grant  funds. 

(d)  Extension  of  the  time  period  for 
the  REA  borrower  to  meet  the 
prerequisites  to  the  advance  of  funds 
and  the  period  to  disburse  the  funds. 

(e)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§1700.104. 

§  1700.104  Chief,  Financing  Branch — Rural 
Development  Assistance  Staff. 

The  Chief,  Rural  Development 
Assistance  Staff — Financing  Branch  in 
conformance  with  applicable 
regulations  and  REA  policy  is  delegated 
authority  to  approve  and  execute  for  the 
Rural  Economic  Development  Loan  and 
Grant  and  Distance  Learning  and 
Medical  Link  Grant  Programs  the 
following: 

(a)  Reports  of  vouchers  released:  and 

(b)  Notice  to  Financial  Operations 
Division  (FOD)  authorizing  the  advance 
or  release  of  funds. 

§  1700.105  Director,  Borrower  Accounting 
Division. 

The  Director,  Borrower  Accounting 
Division  in  conformance  with 
applicable  regulations  and  REA  policy 
is  delegated  authority  to: 

(a)  Approve  a  certified  public 
accountant  (CPA)  for  borrower  audits  of 
its  financial  statements. 

(b)  Take  actions  concerning  the 
selection  or  change  of  a  borrower’s  CPA 
(7  CFR  1773.4). 

(c)  Serve  as  the  REA  liaison  within 
the  Office  of  Inspector  General  (OIG)  for 
all  borrower  irregularities. 

(d)  In  addition,  execute  all  authorities 
conferred  upon  other  persons  in 

§§  1700.106  through  1700.108. 

§  1700.106  Chief,  Technical  Accounting 
and  Auditing  Staff. 

The  Chief,  Technical  Accounting  and 
Auditing  Staff  in  conformance  with 
Federal  regulations  and  REA  policy  is 
delegated  authority  to  approve  or 
execute: 


(a)  Actions  concerning  accounting 
policies,  procedures,  standards, 
interpretations  of  Financial  Accounting 
Standards  Board  (FASB)  issuances  or 
other  technical  accounting  issues;  and 

(b)  Actions  concerning  the  application 
of  generally  accepted  auditing  standards 
to  borrowers’  accounts. 

§  1700.107  Chiefs,  Area  Accounting 
Branches. 

The  Chiefs,  Area  Accounting 
Branches  in  conformance  with  Federal 
regulations  and  REA  policy  are 
delegated  authority  to  approve  or 
execute: 

(a)  Statement  of  condition  of 
borrower’s  records;  and 

(b)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§1700.108. 

§  1700.108  Field  Accountants. 

The  Field  Accountants  in 
conformance  with  applicable 
regulations  and  REA  policy  are 
delegated  authority  to  approve  or 
execute: 

(a)  Propriety  of  the  disbursements  of 
loan  and  equity  funds  as  required  by 
loan  contract  provisions  and  REA 
policy. 

(b)  Adequacy  of  borrowers’ 
accounting  systems  and  related  records. 

§  1 700.1 09  Director — Program  Support 
Staff. 

The  Director — Program  Support  Staff 
in  conformance  with  applicable 
regulations  and  REA  policy  is  delegated 
authority  to  encumber  loan  funds  for 
REA  and  RTB  loans. 

§§1700.110-1700.119  [Reserved] 

Subpart  I — Delegations  of  Authority; 
Electric  Program 

§1700.120  General. 

The  following  delegations  of  authority 
are  made  by  the  Administrator  to  the 
electric  program. 

§1700.121  Deputy  Administrator. 

The  Deputy  Administrator  in 
conformance  with  applicable 
regulations  and  REA  policy  is  delegated 
authority  to  approve  or  execute  for  the 
electric  program: 

(a)  Agreements  or  contracts  for 
management  or  operations  services 
between  telephone  and  electric 
borrowers. 

(b)  Federal  Register  notices 
announcing  the  availability  of  final 
Environmental  Impact  Statements  and 
the  approval  of  REA’s  final 
Environmental  Impact  Statements  as 
well  as  Findings  of  No  Significant 
Impact  (FONSI). 


(c)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§1700.122. 

§1700.122  Assistant  Administrator- 
Electric. 

The  Assistant  Administrator — ^Electric 
in  conformance  with  applicable 
regulations  and  REA  policy  is  delegated 
authority  to  approve  or  execute  for  the 
electric  program: 

(a)  Approval  of  the  following  loans 
and  necessary  documents,  except  for 
those  approvals  reserved  for  the 
Administrator  in  §  1700.72(a): 

(1)  Approval  of  loans  of  $15,000,000 
or  less  for  entities  not  previously 
financed  by  REA. 

(2)  Loans,  loan  guarantees,  and  lien 
accommodations  or  subordinations  for 
distribution  and  power  supply 
borrowers  in  amoimts  from  $10,000,000 
to  $15,000,000. 

(b)  The  following  actions  for  unpaid 
and  outstanding  loans: 

(1)  Rescission  of  loans  or  termination 
of  loan  guarantee  commitments  when 
the  amount  of  the  rescission  or 
termination  is  $15,000,000  or  less. 

(2)  Requests  to  extend  the  period  for 
advancing  loan  funds  in  any  amount 
except  for: 

(i)  Requests  from  borrowers  that  are 
delinquent  in  their  loan  payments  to 
REA  or  in  pa)mients  guaranteed  by  REA 
or  in  litigation  that  may  affect  loan 
security. 

(ii)  Requests  that  do  not  comply  with 
the  requirements  specified  in  applicable 
REA  r^ulations. 

(iii)  ^ses  where  the  Administrator 
has  further  reserved  this  authority. 

(3)  Extension  of  time  for  payment  of 
principal  and  interest  pursuant  to 
section  12  of  the  RE  Act  for  other  than 
Energy  Conservation  Resources  Loans, 
except  for  requests  from  borrowers  in 
default  or  currently  assigned  to  FSS. 

(4)  Loan  budget  adjustments  (transfers 
or  reclassifications)  except  when  such 
adjustments  would  provide  funds  for: 

(i)  Changes  in  generation  facilities 
that  are  subject  to  a  power  survey 
certification. 

(ii)  Any  proposed  change  for  more 
than  $15,000,'>00. 

(iii)  Any  proposed  operating  costs. 

(5)  Imposition  of  and  release  of 
special  controls  on  loan  fund  advances 
when  the  borrower  is  delinquent  in 
payments  on  REA  loans  or  guarantees 
by  REA  or  the  borrower  is  in  litigation 
that  may  affect  loan  security. 

(6)  Questions  arising  from  the 
interpretations  or  clarifications  of  the 
application  of  7  CFR  1721.1  to 
individual  borrower  circumstances. 

(c)  The  following  changes  in 
borrowers’  facilities,  organization  or 
corporate  status: 
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(1)  Changes  in  transmission  facilities 
not  identified  to  REA  at  the  time  of  loan 
approval  that  are  subject  to  a  power 
survey  or  certification  by  REA  involving 
the  use  of  construction  or  general  funds 
of  $15,000,000  or  less. 

(2)  Power  survey  or  certification  by 
R^  involving  changes  in  transmission 
facilities. 

(3)  Contracts  for  the  acquisition  of 
plant-in-place  of  $15,000,000  or  less  and 
related  financial  transactions. 

(4)  Determination  of  the  proper 
categorization  of  electric  project 
proposals  for  the  purpose  of 
environmental  review. 

(5)  Execution  of  documents  relating  to 
inter-borrower  assumption  of 
indebtedness. 

(6)  Approval  in  amounts  of  less  than 
$25,000,000  of: 

(i)  The  use  of  general  funds;  or 

(ii)  Sales  or  transfers  of  property  and 
related  releases  of  lien. 

(7)  Approval  or  disapproval  of  the 
selection  of  a  manager  or  attorney  by  an 
electric  borrower. 

(d)  Memoranda  to  electric  staff  or  to 
two  or  more  electric  borrowers. 

(e)  Approval  of  staff  instructions 
affecting  only  the  Electric  Program. 

(0  Waivers  of  borrower  requirements 
pursuant  to  7  CFR  part  1710,  Subpart 
E — ^Power  Requirements  Studies. 

(g)  All  authorities  conferred  upon 
other  persons  in  §  1700.123. 

§  1700.123  Deputy  Assistant 
Administrator— Electric. 

The  Deputy  Assistant  Administrator — 
Electric  in  confoimance  with  applicable 
regulations  and  REA  policy  is  delegated 
authority  to  approve  or  execute  for  the 
electric  program: 

(a)  Any  contracts  for  the  acquisition  of 
plant-in-place  for  $10,000,000  or  less 
and  related  financial  transactions. 

(b)  The  following  matters  concerning 
borrowers’  facilities,  organization  or 
corporate  structure: 

(1)  Changes  in  borrowers’  corporate 
status. 

(2)  Power  supply  contracts  and 
agreements  inclu<hng  wholesale  power, 
fuel,  interconnections  and  wheeling 
agreements,  participation  agreements, 
lease  agreements  for  facilities  or 
properties,  power  sales  agreements  with 
non-RE  Act  beneficiaries,  and  integrated 
transmission  agreements  between  REA 
borrowers  and  non-borrowers,  any  of 
which  require  a  construction 
expenditure  of  more  than  $10,000,000. 

(c)  Approvals  required  under  the 
mortgage  to  retire  capital  credits  or 
make  other  cash  distributions  in  the 
following  cases:  (1)  Any  distribution 
borrower  that  does  not  meet  the 
following  conditions: 


(1)  The  retirement  will  not  reduce 
total  equity  to  less  than  25  percent  of 
total  assets  and  other  debits; 

(ii)  The  oldest  capital  credits 
outstanding  before  the  retirement  are  at 
least  10  years  old  where  the  retirement 
method  is  first-in,  first-out,  or  the 
retirement  is  not  more  than  7  percent  of 
all  outstanding  capital  credits  before  the 
retirement  where  another  method  of 
retirement,  authorized  by  the  bylaws,  is 
used;  and 

(iii)  'TIER  and  DSC  ratios  exceed 
mortgage  minimum,  i.e.,  the  average  of 
the  hipest  two  of  the  last  3  years 
exceeds  1.5  for  TIER  and  1.25  for  DSC. 

(2)  Any  power  supply  borrower. 

(d)  All  authorities  conferred  upon 

other  persons  in  §§  1700.124  and 
1700.131. 

§  1700.124  Regional  Directors. 

Regional  Directors  in  conformance 
with  applicable  regulations  and  REA 
policy  are  delegate  authority  to 
approve  or  execute  for  the  electric 
pro-am’s  distribution  borrowers: 

The  following  loans,  loan 
guarantees,  lien  accommodations,  and 
documents: 

(1)  Insured  loans,  loan  guarantees, 
and  lien  accommodations  or 
subordinations  in  amounts  of  less  than 
$10,000,000,  except  for  those  approvals 
reserved  for  the  Administrator  in 

§  1700.72(a),  or  those  reserved  for  the 
Assistant  Administrator — Electric  under 
§  1700.122(a). 

(2)  All  certifications  and  findings 
required  by  the  RE  Act  or  other 
applicable  laws  and  regulations,  the 
imposing  and  releasing  of  conditions 
precedent  to  the  advance  of  loan  funds, 
and  all  mortgages,  loan  contracts  or 
other  documents  relating  to  the 
delegations  set  forth  in  paragraph  (a)(1) 
of  this  section. 

(b)  The  following  matters  for  unpaid 
and  outstanding  loans: 

(1)  Rescission  of  loans  or  termination 
of  loan  guarantee  commitments  when 
the  amount  of  the  rescission  or 
termination  is  $10,000,000  or  less, 
except  for  discretionary  or  operating 
loans. 

(2)  Requests  to  extend  the  period  for 
advancing  loan  funds  when  the  amount 
of  unadvanced  loan  funds  is 
$10,000,000  or  less,  except  for: 

(i)  Requests  ftt>m  borrowers  that  are 
delinquent  in  their  loan  payments  to 
REA  or  in  loans  guaranteed  by  REA  or 
in  litigation  that  may  affect  loan 
security, 

(ii)  Requests  that  do  not  fully  comply 
with  the  requirements  specified  in  REA 
regulations. 

(iii)  Cases  where  the  Administrator 
has  further  reserved  this  authority. 


(3)  Basis  date  agreements  for  all 
approved  requests  to  extend  the  period 
for  advancing  loan  funds. 

(4)  Principal  deferments  under 
Section  12  of  the  RE  Act  for  Energy 
Resource  Conservation  Loans  and  Rural 
Economic  Development  Investments. 

(5)  Loan  budget  adjustments 
(reclassifications  or  transfers)  except 
when  such  adjustments  would  provide 
funds  for: 

(i)  Changes  in  generation  and 
transmission  facilities  that  are  subject  to 
a  power  survey  or  certification  by  REA. 

(ii)  Any  change  exceeding 

$10,000,000. 

(iii)  Any  operating  costs. 

(6)  Advance  of  loan  funds  under  “stop 
orders’’  and  “special  conditional 
agreements’*  when  the  conditions  have 
been  met,  except  when  the  borrower  is 
delinquent  in  its  loan  payments  to  REA, 
or  its  loans  guaranteed  by  REA,  or  when 
the  borrower  is  in  litigation  which  may 
affect  loM  security  or  the  Office  of  the 
Administrator  has  reserved  this 
authority. 

(7)  Imposition  of  special  controls  on 
the  ^rther  advance  of  loan  funds  when 
it  has  been  determined  that  loan 
feasibility  may  be  jeopardized. 

(8)  Complete  releases  of  lien  and 
satisfaction  in  cases  where  a  borrower 
has  repaid  its  indebtedness  in  full. 

(9)  Approval  of  prepayments  in 
accordance  with  7  CFTt  part  1786  and  all 
related  documents. 

(c)  Matters  concerning  borrower 
facilities,  organization,  or  corporate 
status: 

(1)  Agreements  between  electric 
borrowers  for  the  operation  of  facilities. 

(2)  Management  and  operating 
agreements  between  electric  borrowers 
and  subsidiary  organizations  engaged  in 
rural  development  activities. 

(3)  Sales  and  leases  of  borrowers’ 
capital  assets  involving  transactions  in 
amounts  of  $5,000,000  or  less  and  the 
related  releases  of  lien. 

(4)  Use  of  general  funds  by  a  borrower 
for  plant  additions  in  the  amount  of 
$5,000,000  or  less,  except  for  facilities 
subject  to  power  supply  surveys  or 
certification  by  REA. 

(5)  Annual  review  of  loan  security  of 
borrowers. 

(6)  Action  concerning  certain 
retirements  of  patronage  capital  and 
other  cash  distributions  which  meet  the 
following  conditions: 

(i)  The  retirement  will  not  reduce 
total  equity  to  less  than  25  percent  of 
total  assets  and  other  debits; 

(ii)  The  oldest  capital  credits 
outstanding  before  the  retirement  are  at 
least  10  years  old  where  the  retirement 
method  is  first-in,  first-out,  or  the  • 
retirement  is  not  more  than  7  percent  of 
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all  outstanding  capital  credits  before  the 
retirement  where  another  method  of 
retirement,  authorized  by  the  bylaws,  is 
used;  and 

(iii)  TIER  and  DSC  ratios  exceed 
mortgage  ninimum,  i.e..  the  average  of 
the  highest  two  of  the  last  3  years 
exceeds  1.5  for  TIER  and  1.25  for  DSC 

(7)  Approval  as  a  majority  note  holder 
of  employment  contracts  between  a 
borrower  and  its  general  manager. 

(8)  Waiver  of  specified  defects  in  title 
to  property  obtained  by  borrowers. 

(9)  All  equity  development  plans  and 
amendments  to  equity  development 
plans  except  those  requiring  approval  of 
the  Administrator. 

{10)  Any  contracts  for  the  acquisition 
of  plant-in-place  of  $5,000,000  or  less 
and  related  financial  transactions. 

(d)  Letters  certifying  borrowing 
eligibility  for  non-borrower  electric 
cooperatives  seeking  financing  from  the 
Bank  for  Cooperatives. 

(e)  In  addition,  all  authorities 
conferred  upon  other  persons  in 

§§  1700.125, 1700.126  and  1700.130. 

§  1700.125  Chiefs,  Regional  Engineering 
Branches. 

The  Chiefs,  Regional  Engineering 
Branches  in  conformance  with 
applicable  regulations  and  REA  policy 
are  delegated  authority  to  approve  or 
execute  for  the  electric  program  with 
respect  to  distribution  and  transmission 
facilities  for  distribution  borrowers: 

(a)  The  following  matters  concerning 
unpaid  and  outstanding  loans  and  loon 
guarantees: 

(1)  Financial  requirements  and 
expenditure  statements  when  all 
conditions  precedent  to  the  advance  of 
loan  funds  have  been  met,  no  litigation 
is  pending  pertaining  to  the  loan  or  loan 
guarantee,  the  borrower  is  not 
delinquent  in  its  loan  payments  to  REA 
or  in  loans  guaranteed  by  REA.  and  the 
Office  of  the  Administrator  has  not 
reserved  this  authority. 

(2)  Report  of  vouchers  released. 

(3)  Concurrent  loan  fund  requisitions. 

(b)  The  following  matters  concerning 
technical  specifications,  and  borrower 
facilities  and  organization,  except  for 
matters  concerning  ^neration  facilities: 

(1)  Selection  by  a  borrower  of  an 
architect;  plans  and  specifications,  work 
orders,  and  contracts  for  architectural 
serv'ices  for  the  construction  of 
headquarters,  garage,  and  warehouse 
facilities  requiring  REA  approval,  and 
final  inventory  documents  and 
payments  to  contractors  and  architects. 

(2)  Selection  by  a  borrower  of  an 
engineer  and  contracts  for  engineering 
services  in  cases  requiring  R^ 
approval. 

(3)  Contracts  for  construction  and 
right-of-way  clearing  and  for  the 


purchase  of  substation  sites  and 
Headquarters  facility  sites  with  clear 
title  and  special  types  of  equipment 
requiring  REA  approval. 

(4)  Final  inventory  documents  and 
payments  to  contractors  and  engineers. 

(5)  Use  of  nonstandard  drawings, 
materials,  and  equipment. 

(6)  Technical  engineering  studies  for 
transmission,  load  management, 
microwave.  Supervisory  Control  and 
Data  Acquisition  (SCADA)  and  other 
facilities  requiring  REA  approval. 

(7)  Borrowers’  selection  of  a  method 
of  construction. 

(8)  Plans  and  specifications  for 
construction,  preliminary  design  data 
and  plans,  and  profile  sheets. 

(9)  Negotiation  in  lieu  of  competitive 
bidding  of  borrowers’  contracts. 

(10)  Award  of  contracts  for 
construction  of  purchase  of  material  and 
equipment  with  fewer  than  three  bids. 

(11)  Long-range  engineering  plans. 

(12)  Borrowers’  environmental 
reports. 

(13)  Amendments  to  all  types  of 
power  supply  contracts  or  agreements 
including  extensions  of  time  to  existing 
contracts  and  superseding  contracts 
with  no  significant  changes;  the 
addition  of  new  delivery  points;  and 
modification  of  existing  delivery  points 
between  distribution  borrowers  and 
non-REA  borrower  power  suppliers, 
except  where  facilities  are  subject  to  a 
power  survey  or  certification  by  REA. 

(14)  Final  statements  of  engineering 
fees  requiring  REA  approval,  except  for 
generation  facilities. 

(c)  In  addition,  all  other  authorities  of 
an  engineering  nature  pertaining  to 
distribution  and  transmission  conferred 
upon  other  persons  in  §  1700.130. 

§  1700.126  Chiefs,  Area  Operations 
Branches. 

The  Chiefs,  Area  Operations  Branches 
in  conformance  with  applicable 
regulations  and  REA  policy  are 
delegated  authority  to  approve  or 
execute  for  the  electric  program’s 
distribution  borrowers: 

(a)  The  following  matters  with  unpaid 
and  outstanding  distribution  loans. 

(1)  Affidavits,  certificates,  filings,  and 
confirmation  statements  with  respect  to 
the  recording,  filing  or  renewing  of 
security  instruments,  including 
financing  statements  under  the  Uniform 
Commercial  Code  of  the  applicable 
state. 

(2)  Municipal  and  county  fi^nchises. 
licenses,  ordinances,  and  permits  to 
construct  or  operate  facilities  obtained 
by  borrowers  as  required  by  its  security 
instruments. 

(3)  Notice  of  clearance  of  RE\  loan 
documents. 


(b)  Matters  concerning  borrower 
facilities,  organization,  or  corporate 
status: 

(1)  Sales  and  leases  of  borrower’s 
capital  assets  involving  transactions  in 
amounts  of  $500,000  or  less,  except  for 
facilities  subject  to  power  supply 
surveys  or  certification  by  REA. 

(2)  Partial  releases  of  lien,  associated 
with  sales  of  a  borrower’s  capital  assets, 
involving  transactions  in  amounts  of 
$500,000  or  less. 

(3)  Approval  of  large  retail  power 
contracts  which  have  not  been  delegated 
to  the  General  Field  Representatives — 
Electric. 

§  1700.127  Director — Power  Supply 
Division. 

The  Director — Power  Supply  Division 
in  conformance  with  applicable 
Regulations  and  REA  policy  is  delegated 
authority  to  approve  or  execute  for  the 
electric  program’s  power  supply 
borrowers: 

(a)  Approval  of  the  following  loans, 
loan  guarantees,  and  loan  documents: 

(1)  Approval  of  insured  loan.s,  loan 
guarantees,  and  lien  accommodations  or 
subordinations  in  amounts  of  less  than 
$10,000,000  for  power  supply 
borrowers,  except  for  those  approvals 
reserved  for  the  Administrator  in 

§  1700.72(a). 

(2)  All  certifications  and  findings 
required  by  the  RE  Act  or  other 
applicable  laws  and  regulations,  the 
placing  and  releasing  of  conditions 
precedent  to  the  advance  of  funds,  and 
all  mortgages,  loan  contracts  or  other 
documents  relating  to  the  delegations 
set  forth  in  paragraph  (a)(1)  of  this 
section. 

(b)  'The  following  matters  for  unpaid 
and  outstanding  loans: 

(1)  Rescission  of  loans  or  termination 
of  loan  guarantee  commitments  when 
the  amount  of  the  resc:is.'iion  or 
termination  is  $10,000,000  or  less, 
except  for  discretionary  or  operating 
loans. 

(2)  Requests  to  extend  the  period  for 
advancing  loan  funds  when  the  amount 
of  unadvanced  loan  funds  is 
$10,000,000  or  less,  except  for: 

(i)  Requests  fnim  borrowers  that  are 
delinquent  in  their  loan  payments  to 
REA,  loans  guaninteed  by  ^A  or  in 
litigation  that  m^  y  affect  loan  security. 

(ii)  Requests  tliat  do  not  fully  comply 
with  the  requirements  specified  in  REA 
regulations. 

(iii)  Cases  where  the  Administrator 
has  further  reserved  this  authority. 

(3)  Execution  of  basis  date  agreements 
for  all  approved  requests  to  extend  the 
period  for  advar  cing  loan  funds. 

(4)  Loan  budgut  adjustments 
(reclassification::  or  transfers)  except 
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when  such  adjustments  w'ould  provide 
funds  for 

(i)  Changes  in  generation  and 
transmission  facilities  that  are  subject  to 
a  power  survey  or  certification  by  REA. 

(ii)  Any  proposed  change  for  more 
than  $10,000,000. 

(iii)  Any  proposed  operating  costs. 

(5)  Advance  of  loan  Funds  under  "stop 
orders”  and  "special  conditional 
agreements”  when  the  conditions  have 
b^n  met,  except  when  the  borrower  is 
delinquent  in  its  loan  payments  to  REA, 
loan  guaranteed  by  REA  or  when  the 
borrower  is  in  litigation  which  may 
affect  loan  security  or  the  Administrator 
has  reserved  this  authority. 

(6)  Imposition  of  special  controls  on 
the  advance  of  loan  funds  when  it  has 
been  determined  that  loan  feasibility 
may  be  jeopardized. 

(7)  Approval  of  prepayments  in 
accordance  with  7  CFR  part  1786  and  all 
related  documents. 

(8)  Complete  releases  of  lien  when  a 
borrower  has  paid  in  full  its 
indebtedness. 

(9)  Approval  of  mortgages  for 
refinancing  transactions,  regardless  of 
amount. 

(c)  Matters  concerning  borrower 
facilities,  organization,  or  corporate 
status: 

(1)  Agreements  between  electric 
borrowers  for  operation  of  facilities. 

(2)  Management  and  operating 
agreements  between  electric  borrowers 
and  subsidiary  organizations  engaged  in 
rural  development  activities. 

(3)  Sales  and  leases  of  borrowers’ 
capital  assets  involving  transactions  in 
amounts  of  $10,000,000  or  less  and  the 
related  releases  of  lien. 

(4)  Use  of  general  funds  by  a  borrower 
for  plant  additions  in  the  amount  of 
$10,000,000  or  less,  except  for  facilities 
subject  to  power  supply  surveys  or 
certification  by  REA. 

(5)  Annual  review  of  loan  security  of 
power  supply  borrowers. 

(6)  Approval  as  a  majority  noteholder 
of  employment  contracts  between  a 
borrower  and  its  general  manager. 

(7)  Wholesale  power  electric  rates  in 
connection  with  power  supply 
contracts. 

(8)  Waiver  of  specified  defects  in  title 
to  property  obtained  by  power  supply 
borrowers. 

(9)  Interconnection  Agreements, 
Wheeling  Agreements,  non  firm  Power 
Sales  or  Purchase  Agreements  requiring 
a  construction  expenditure  of 
$10,000,000  or  less. 

(10)  Firm  Power  Sale  or  Purchase 
Agreements  with  a  duration  of  3  years 
or  less,  which  require  a  construction 
expenditure  of  $10,000,000  or  less. 

(11)  Participation  agreements  with 
other  utilities  on  jointly  owned  facilities 


for  new  transmission,  subtransmission 
or  distribution  facilities  requiring  an 
expenditure  of  $10,000,000  or  less. 

(12)  Participation  agreements  with 
other  utilities  on  jointly  owned  facilities 
for  generation  modifications  to  existing 
plant  requiring  an  expenditure  of 
$10,000,000  or  less. 

(13)  Any  contracts  for  the  acquisition 
of  plant-in-place  of  $5,000,000  or  less 
and  related  financial  transactions. 

(d)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§§  1700.128  and  1700.129. 

§  1700.128  Chief,  Operations  Branch, 
Power  Suppiy  Division. 

The  Chief,  Operations  Branch,  Power 
Supply  Division  in  conformance  with 
applicable  Regulations  and  REA  policy 
is  delegated  authority  to  approve  or 
execute  for  the  electric  program: 

(a)  The  following  matters  dealing  with 
outstanding  power  supply  loans. 

(1)  Affidavits,  certificates,  filings,  and 
continuation  statements  with  respect  to 
the  recording,  filing  or  renewing  of 
mortgages  and  deeds  of  trust,  including 
financing  statements  under  the  Uniform 
Commercial  Code  of  the  applicable 
state. 

(2)  Municipal  and  county  franchises, 
licenses,  ordinances,  and  permits  to 
construct  or  operate  facilities  obtained 
by  borrowers  as  required  by  the 
mortgage. 

(3)  Notice  of  Clearance  of  REA  loan 
documents. 

(4)  Approval  of  large  retail  power 
contracts. 

(5)  Sales,  transfers,  and  partial 
releases  of  liens  involving  sales  of 
borrowers’  capital  assets  with  a  value  of 
$500,000  or  less. 

(b)  The  following  matters  concerning 
unpaid  and  outstanding  loans: 

(1)  Financial  requirements  and 
expenditure  statements  when  all 
conditions  precedent  to  the  advance  of 
loan  funds  have  been  met,  no  litigation 
is  pending  pertaining  to  the  loan,  the 
borrower  is  not  delinquent  in  its  loan 
payments  to  REA,  loans  guaranteed  by 
REA  and  the  Administrator  has  not 
reserved  this  authority. 

(2)  Repmrt  of  vouchers  released. 

(3)  Concurrent  loan  fund  requisitions. 

§  1700.129  Chiefs,  Power  Engineering 
Branches,  Power  Supply  Division. 

The  Chiefs,  Power  Engineering 
Branches,  Power  Supply  Division  in  ' 
conformance  with  applicable 
Regulations  and  REA  policy  are 
delegated  authority  to  approve  or 
execute  for  the  electric  program  for 
electric  power  supply  borrowers: 

(a)  The  following  matters  concerning 
ttH;hnical  specifications,  and  borrower 


facilities  and  organizational  issues  for 
power  supply  borrowers: 

(1)  Selection  by  a  borrower  of  an 
engineer  or  architect;  plans  and 
specifications,  work  orders,  preliminary 
design  data,  plans  and  profile  sheets, 
and  contracts  for  architectural  and  all 
engineering  services  for  facilities 
requiring  REA  approval,  and  final 
inventory  documents  and  payments  to 
contractors  and  architects. 

(2)  Borrowers’  selection  of  method  of 
construction. 

(3)  Final  statements  of  engineering 
fees. 

(4)  Purchase  of  generating  plant  sites. 

(5)  Technical  engineering  studies  for 
generation  facilities. 

(6)  Contracts  for  the  construction  and 
purchase  of  materials  and  equipment  for 
generation  and  transmission  facilities. 

(7)  Use  of  nonstandard  specifications, 
drawings,  materials  and  equipment. 

(8)  Negotiation  in  lieu  of  competitive 
bidding  of  borrowers’  contracts. 

(9)  Award  of  contracts  for 
construction  or  purchase  of  materials 
and  equipment  with  fewer  than  three 
bids. 

(10)  Amendments  to  power  supply 
contracts  or  agreements  including 
extensions  of  time  to  existing  contracts; 
the  addition  of  new  delivery  points;  and 
modification  of  existing  delivery  points, 
except  where  facilities  are  subject  to  a 
power  survey  or  certification  by  REA. 

(11)  Contracts  for  construction  and 
right-of-way  clearing  and  for  the 
purchase  of  substation  sites  with  clear 
title  and  special  types  of  equipment 
requiring  REA  approval. 

(12)  Long-range  engineering  plans. 

(13)  Borrower  environmental  reports. 

(14)  Interchange  agreements  ana 
similar  agreements  where  no 
construction  is  required. 

(15)  Interconnection  agreements 
where  no  construction  is  required. 

(16)  Construction  Work  Plan  (CWP) 
approval  for  G&T  borrowers 

(b)  The  following  matters  pertaining 
to  the  generation  facilities  of 
distribution  borrowers: 

(1)  Selection  by  a  borrower  of  an 
engineer  or  architect;  plans  and 
specifications,  work  orders,  preliminary 
design  data,  plans,  and  contracts  for 
architectural  and  all  engineering 
services  for  facilities  requiring  ^A 
approval,  and  final  inventory 
documents  and  payments  to  contractors 
and  architects. 

(2)  Borrowers’  selection  of  method  of 
construction. 

(3)  Final  statements  of  engineering 
fees. 

(4)  Purchase  of  generating  plant  sites. 

(5)  Technical  engineering  studies  for 
generation  facilities. 
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(6)  Contracts  for  the  construction  and 
purchase  of  materials  and  equipment  for 
generation  facilities. 

(7)  Use  of  nonstandard  specifications, 
drawings,  materials  and  equipment. 

(8)  Negotiation  in  lieu  of  competitive 
bidding  of  borrowers'  contracts, 

(9)  Award  of  contracts  for 
construction  or  purchase  of  materials 
and  equipment  with  (ewer  than  three 
bids. 

(10)  The  borrower's  generation 
portion  of  the  CWP. 

§1700.130  General  FieM 
Representatives — Electric. 

The  General  Field  Representativ'es — 
Elec;tric  in  conformance  with  applicable 
regulations  and  RE<\  policy  are 
delegated  authority  to  approve  or 
execute  for  the  electric  program: 

(a)  Cost  estimates  and  facilities  for 
distribution  borrowers’  large  power 
applications. 

(b)  Use  of  armless  or  narrow  profile 
construction  for  distribution  in  scenic 
areas  or  where  right-of-way  is  restricted. 

(c)  Certificates  of  completion  for 
distribution  and  transmission  c'oatract 
construction. 

(d)  Power  requirements  and  irrigation 
studies  for  distribution  borrowers: 

(1)  Without  generation  facilities; 

(2)  With  an  ownership  or  lease 
interest  in  REA  financed  generation 
facilities  of  less  than  40  MW  nameplate 
rating  as  set  forth  in  “REA  Financed 
Generating  Plants,”  Information 
Publication  (IP)  200-2,  or  itsequi\'alent. 
This  publication  is  available  from 
Publications  and  Directives 
Management  Branch,  Administrative 
Ser\'ices  Division,  Rural  Electrification 
Administration,  room  0180,  South 
Building.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500; 

(3)  With  an  ownership  or  lease 
interest  in  REA  financed  generation 
facilities  of  40  MW  or  more,  provided 
the  borrov\w  has  not  received  REA 
financial  assistance  for  generation 
capacity  of  40  MW  or  more  within  15 
years  of  the  borrower's  request  for  REA 
approval  of  its  Power  Requirements 
Study;  or 

(4)  That  are  members  of  a  power 
.  supply  borrower  when  the  member 

study  is  not  prepared  as  part  of  the 
power  supply  borrower’s  Power 
Requirements  Study. 

(e)  Amendments  to  or  revisions  of 
previously  approved  power 
requirements  or  irrigation  studies  for 
distribution  borrowers  which  are 
members  of  a  power  supply  borrower 
when  the  amendment  or  revision  is  for 
siipiport  of  a  new  loan  application  to  be 
submitted  by  the  member  prior  to  RKA's 


approval  of  a  new  power-supply  Power 
Requirements  Study. 

(f)  Distribution  facilities  in 
construction  work  plans  including 
amendments  and  voltage  drop, 
sectionalizing  and  power  factor  studies 
solely  for  distribution  borrowers. 

(g)  Long-range  financial  forecasts 
prejjared  for  distribution  borrowers. 

(h)  Approval,  for  distribution 
borrowers,  of  large  retail  power 
contracts  for  which  the  borrower’s 
investment  in  plant  facilities  does  not 
exceed  10  percent  of  total  utility  plant 
except  for  distribution  borrowers  which 
are  members  of  an  REA  financed  power 
supply  borrower  w'hich  is  in  default 
under  its  loan  repayments  or  whose 
debt  has  been  restructured. 

§  1700.131  Director,  Electric  Staff  Division. 

The  Director,  Electric  Staff  Division  in 
confonnance  with  applicable 
regulations  and  REA  policy  is  delegated 
authority  to  approve  the  following: 

(a)  Power  Requirements  Studies  for 

(1)  All  power  supply  borrowers. 

(2)  All  members  of  a  power  supply 
borrower  when  the  members’  studies 
were  prepared  as  part  of  the  power 
supply  borrower’s  Power  Requirements 
Study. 

(3)  Distribution  borrowers  with  an 
ownership  or  lease  interest  in  generating 
facilities  of  40  MW  or  more  nameplate 
rating  as  set  forth  in  REA  Financed 
Generating  Plants  (IP  200-2).  or  its 
equivalent,  provided  the  borrower  has 
received  REA  financial  assistance  for 
generating  capacity  of  40  MW  or  more 
within  15  years  of  the  borrower’s 
request  for  REA  approval  of  its  Power 
Requirements  Study. 

(b)  Approval  of  Integrated  Resource 
Plans  for  power  supply  and  distribution 
systems  and  Demand  Side  Management 
plans  for  distribution  systems. 

§1700.132  Technical  Standards 
Committees  “A”  and  ’’B’* — Electric. 

The  Technical  Standards  Committees 
“A”  and  “B" — Electric  in  conformance 
with  applicable  regulations  and  REA 
policy  are  delegated  authority  to 
approve  for  the  electric  program: 

(a)  Technical  Standards  Committee 
’  A’’ — Electric  accepts  or  rejects  all 
proposals  of  standard  specifications, 
drawings,  material  and  equipment 
submitted  for  acceptance  for  use  in  REA 
financed  electric  systems. 

(h)  Technical  Standards  Committee 
“B” — Electric  reviews  and  makes  a  final 
decision  on  cases  referred  to  it  by  either 
Committee  A  or  by  appeal  from  a 
sponsor  from  an  adverse  decision  made 
by  Committee  A. 


§§1700.133-1700.139  [Reserved] 

Subpart  J — Delegations  of  Authority; 
Telephone  Program 

§1700.140  General. 

The  delegations  in  thi.s  subpart 
relating  to  the  REA  telephone  program 
also  apply  to  the  Rural  Telephone  Bank 
(RTB). 

§  1700.141  General  delegations. 

The  following  delegations  of  authority 
for  the  telephone  program  in  this 
subpart  are  made  by  the  Administrator. 

§  1700.142  Deputy  Administrator. 

The  Deputy  Administrator  in 
confonnance  with  applicable 
regulations  and  REA  policy  is  delegated 
authority  to  approve  or  execute  for  the 
telephone  program: 

(a)  Agreements  or  contracts  covering 
management  or  operations  services 
between  telephone  and  eiectric 
borrowers. 

(b)  Federal  Register  notices 
announcing  the  availability  of  final 
Environmental  Impact  Statements  and 
the  approval  of  REA’s  final 
Environmental  Impact  Statements  as 
well  as  Findings  of  No  Significant 
Imuact  (FONSl). 

(c)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§  1700.143. 

§1700.143  Assistant  Administrator — 
Telephone. 

The  Assistant  Administrator — 
I'eiephone  in  conformance  with 
applicable  regulations  and  REA  policy 
is  delegated  authority  to  approve  or 
execute  for  the  telephone  program: 

(a)  Loans,  loan  guarantees  and  lien 
acxximmodations  or  subordinations  of 
between  $7,500,000  and  $15,000,000 
except  for  those  reserved  for  the 
Administrator  in  §  1700.73(a). 

(b)  Loans  and  loan  guarantees  witfi 
acquisition  costs  between  $2,000,000 
and  $5,000,000. 

(c)  Loans  and  loan  guarantees  with 
refinancing  amounts  between 
$2,000,000  and  $5,000,000. 

(d)  Approval  of  the  following  matters 
concerning  unpaid  and  outstanding 
loans; 

(1)  Basis  date  agreements  or 
agreements  for  extension  of  advances 
and  related  recommendations; 

(2)  Budget  adjustments  for  loans  made 
by  the  Administrator  and  loan  budget 
adjustments  amounting  to  more  than 
$2,000,000. 

(e)  Approval  of  the  following 
concerning  borrower  facilities, 
organization  or  corporate  status: 

(l)  Field  trial  installations  of 
telephone  materials  and  equipment 
involving  more  than  $250,000; 
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(2)  Approval  of  the  purchase  price  of 
roperties  to  be  acquired  by  telephone 
orrowers  when  the  purchase  price 

exceeds  REA  approved  appraisal  value; 

(3)  Contracts  tetween  $2,000,000  and 
$5,000,000  for  acquisition  by  telephone 
borrowers  of  existing  facilities  in  place; 

(4)  Approval  of  sales  of  property  and 
related  partial  releases  of  lien  in 
amounts  greater  than  $500,000  up  to 
$5,000,000; 

(5)  Approval  of  the  investment  in  an 
affiliate  which  exceeds  the  allowable 
distribution  level  of  more  than  $50,000; 

(6)  Action  concerning  disapproval  of 
the  selection  of  a  manager  or  an  attorney 
by  a  telephone  borrower; 

(7)  Agreements  for  the  merger  or 
consolidation  of  REA  telephone 
borrowers;  and  ^ 

(8)  Waiver  of  mortgage  provisions  for 
payments  of  dividends  or  other  cash 
distributions,  where  such  excess 
payments  or  distributions  exceed 
$50,000  in  any  year. 

(f)  Memoranda  to  telephone  staff  or  to 
two  or  more  telephone  borrowers. 

(g)  Reports  and  invoices  for  more  than 
$100,000  under  contracts  covering 
research  services  performed  for  REA  in 
connection  with  the  telephone  program. 

(h)  Approval  of  staff  instructions 
affecting  only  the  Telephone  Program. 

(i)  All  authorities  conferred  upon 
other  persons  in  §  1700.144. 

§  1700.144  Deputy  Assistant 
Administrator— Telephone. 

The  Deputy  Assistant  Administrator — 
Telephone  in  conformance  with 
applicable  regulations  and  REA  policy 
is  delegated  authority  to  approve  or 
execute  for  the  telephone  program: 

(a)  Revisions  of  the  borrower’s  capital 
structure  by  amendment  to  its  charter  or 
bylaws  or  by  issuance  of  additional 
shares  of  stock. 

(b)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§§  1700.145  and  1700.149. 

§  1700.145  Regional  Directors. 

The  Regional  Directors  in 
conformance  with  applicable 
regulations  and  REA  policy  are 
delegated  authority  to  approve  or 
execute  for  the  telephone  program: 

(a)  The  following  loans,  loan 
guarantees,  and  lien  accommodations  or 
subordinations  except  for  those 
approvals  reserv'ed  by  the  Administrator 
in  §  1700.73(a): 

(1)  Loans,  loan  guarantees  and  lien 
accommodations  or  subordinations  of 
$7,500,000  or  less. 

(2)  Loans  and  loan  guarantees  with 
acquisition  costs  of  less  than 
$2,000,000. 


(3)  Loans  and  loan  guarantees 
containing  refinancing  for  less  than 
$2,000,000. 

(b)  The  following  loan  documents  and 
related  actions: 

(1)  Interim  financing  requests. 

(2)  Special  loan  contract  conditions, 
except  for  changes  in  such  conditions 
for  loans  made  by  the  Administrator  or 
the  Assistant  Administrator. 

(3)  W^aivers  of  contract  conditions  for 
release  of  funds. 

(4)  Loan  designs. 

(5)  Characteristics  letters  to  loan 
applicants  setting  forth  loan 
requirements  proposed  for  inclusion  in 
pending  loan  recommendations. 

(6)  Loan  contracts  and  security 
instruments,  except  for  loans  made  by 
the  Administrator. 

(c)  The  following  matters  concerning 
outstanding  loans: 

(1)  Telephone  loan  fund  releases. 

(2)  Telephone  loan  rescissions. 

(3)  Loan  budget  adjustments,  except 
for: 

(i)  Loans  approved  by  the 
Administrator. 

(ii)  Adjustments  greater  than 

$2,000,000. 

(4)  The  placement  of  special  controls 
on  the  advance  of  loan  funds  when  it 
has  been  determined  that  loan  security 
may  be  affected,  except  when  the 
Administrator  has  further  reserved  this 
authority. 

(5)  Advance  of  loan  funds  under 
“special  conditional  agreements”  and 
special  controls  when  the  conditions 
have  been  met,  except  when  the 
Administrator  has  reserved  this 
authority. 

(6)  Lien  accommodations  or 
subordinations  granted  to  other  parties 
by  REA  or  the  RTB  for  amounts  of  less 
than  $7,500,000. 

(7)  Principal  deferments  under 
Section  12  of  the  RE  Act  for  Rural 
Economic  Development  Investments. 

(d)  The  following  matters  concerning 
borrower  facilities,  organization,  and 
corporate  status: 

(1)  Increases  in  salaries  and  other 
compensations  to  be  paid  to  borrowers’ 
officers,  directors  and  managers  when 
REA  approval  is  required  under  the 
mortgage. 

(2)  Borrowers’  requests  to  waive 
competitive  bidding  procedures. 

(3)  Award  of  contracts  (bid  approval) 
for  construction  and  central  office 
equipment. 

(4)  Selection  by  telephone  borrow’ers 
of  force  account  engineering  and 
construction. 

(5)  Waiver  of  specified  special  defects 
in  title  and  rights-of-way. 

(6)  Field  trial  installations  of 
telephone  materials  and  equipment 
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involving  $250,000  or  less,  jointly  with 
Director,  Telecommunications 
Standards  Division  (TSD). 

(7)  Waiver  of  mortgage  provisions 
relating  to  a  borrower’s  payment  of 
dividends  or  other  cash  distributions 
when  such  excess  payments  or 
distributions  do  not  exceed  $50,000  in 
any  year, 

(8)  Approval  of  the  investment  in  an 
affiliate  of  general  funds  that  is  within 
the  allowable  distribution  level. 

(9)  Approval  of  sales  or  transfers  of 
property  and  related  partial  releases  of 
lien  of  more  than  $100,000  up  to 
$500,000. 

(10)  Contracts  for  acquisition  by 
telephone  borrowers  of  existing 
facilities  in  place  of  less  than 
$2,000,000. 

(11)  Approval  of  employment 
contracts  with  the  borrower’s  general 
manager. 

(12)  Management  and  operating 
agreements.  When  the  borrowers 
involved  are  in  more  than  one  region, 
both  directors  must  approve. 

(13)  Use  of  materials,  equipment,  and 
specifications  not  yet  accepted  by  REA. 

(14)  Letters  certifying  borrowing 
eligibility  for  non-borrower  telephone 
organizations  seeking  financing  from  the 
Bank  for  Cooperatives. 

(15)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§§  1700.146, 1700.147, 1700.148. 

§  1700.146  Chiefs,  Regional  Engineering 
Branches — T  elephone. 

The  Chiefs,  Regional  Engineering 
Branches — ^Telephone  in  conformance 
with  applicable  regulations  and  REA 
policy  are  delegated  autliority  to 
approve  or  execute  for  the  telephone 
program: 

(a)  The  following  matters  for  unpaid 
and  outstanding  loans: 

(1)  Financial  Requirement  Statements, 
R^  Form  481;  and 

(2)  Construction  loan  budget 
adjustments  except  those  involving 
change  of  loan  budget  purposes  or  new 
or  revised  administrative  findings. 

(b)  The  following  matters  concerning 
technical  specifications  and  borrower 
facilities  and  organization: 

(1)  The  selection  by  a  borrower  of  an 
engineer  or  an  architect  and  contracts 
for  engineering  and  architecture 
services; 

(2)  Final  inventory  documents  and 
payments  to  contractors  and  engineers; 

(3)  Statements  of  final  engineering 
fees; 

(4)  Borrowers’  proposals  and  cost 
estimates  for  force  account  engineering 
and  construction; 

(5)  Plans  and  specifications  for  central 
office  equipment,  radio,  and  microwave 
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equipment,  garage  and  warehouse 
buildings  and  for  nonstandard  central 
office  equipment  buildings; 

(6)  All  major  construction  contracts. 
Major  construction  shall  be  defined  as 
any  project  estimated  to  cost  more  than 
$250,000  in  total; 

(7)  Borrowers’  proposals  for  purchase 
of  additions  and  modihcations  to 
central  office  equipment; 

(8)  Borrowers’  Environmental  Reports; 
and 

(9)  Borrowers’  Outside  Plant  Layouts, 

(c)  In  addition,  ail  authorities 

conferred  upon  other  persons  in 
§1700.148. 

§  1700.147  Chiefs,  Regional  Operations 
Branches— T  elephone. 

The  Chiefs,  Regional  Operations 
Branches — Telephone  in  conformance 
with  applicable  regulations  and  REA 
policy  are  delegated  authority  to 
approve  or  execute  for  the  telephone 
program: 

(a)  The  following  matters  concerning 
unpaid  and  outstemding  loans: 

(1)  Affidavits,  certificates,  filings,  and 
continuation  statements  with  respect  to 
the  recording,  filing  or  renewing  of 
mortgages  and  deeds  of  trust,  including 
financing  statements  under  the  Uniform 
Commercial  Code  of  the  applicable  state 
after  clearance  when  necessary  by  OGC; 

(2)  Municipal  and  county  franchises 
obtained  by  borrowers  from  the 
standpoint  of  acceptability  /or  REA 
loans; 

(3)  State  regulatory  body  orders  and 
approvals  ft’om  the  standpoint  of 
acceptability  for  REA  loans; 

(4)  Special  legal  fees  to  be  paid  by 
borrowers  from  loan  funds;  and 

(5)  Non-construction  loan  budget 
adjustment  items,  except  those 
involving  legal  or  policy  questions  or 
new  or  revised  administrative  findings. 

(b)  The  following  matters  concerning 
borrower  organization  or  corporate  or 
capital  structure: 

(1)  Certificates  regarding  a  borrower’s 
incorporation  and  Articles  of 
Incorporation  and  Bylaws  and  changes 
in  a  borrower’s  corporate  name; 

(2)  Forms  of  stock  and  equity 
certificates; 

(3)  Borrowers’  cash  sales  of  material 
and  equipment,  excluding  property  in 
place,  when  approval  is  required  and 
releases  of  lien  and  all  other  documents 
relating  to  such  sales; 

(4)  Borrowers’  insurance  and  fidelity 
coverage; 

(5)  Borrowers’  lease  agreements 
except  for  agreements  and  contracts 
between  borrowers  and  affiliates; 

(6)  Approval,  in  amounts  up  to 
$100,000  of  sales  of  property  and  related 
partial  releases  of  lien;  and 


(7)  Purchase  or  lease  of  real  estate  by 
borrowers. 

(c)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§1700.148. 

§1700.148  General  Field 
Representatives— Telephone. 

The  General  Field  Representatives — 
Telephone  in  conformance  with 
applicable  regulations  and  REA  policy 
are  delegated  authority  to  approve  or 
execute  for  the  telephone  program: 

(a)  Plans  and  specifications  for  REA 
standard  Form  772,  central  office 
buildings,  or  borrower  specific 
standardized  central  office  building 
plans  and  specifications,  repeaters, 
standardized  lightwave  equipment, 
subscriber  carrier  and  trunk  carrier. 

Also,  outside  plant  plans  and 
specifications  that  conform  to  an 
approved  design. 

(b)  Outside  plant  contracts  up  to 
$250,000  and  all  other  construction  and 
equipment  contracts  less  than  $100,000. 

(c)  Results  of  the  Area  Coverage 
Survey. 

§  1700.149  Director— Telecommunications 
Standards  Division. 

The  Director — ^Telecommunications 
Standards  Division  in  conformance  with 
applicable  regulations  and  REA  policy 
is  delegated  authority  to  approve  or 
execute  for  the  telephone  program: 

(a)  Reports  and  invoices  up  to 
$100,000  submitted  under  contracts 
covering  research  services  performed  for 
REA  in  connection  with  the  telephone 
program. 

(b)  Field  trial  installations  of 
telephone  materials  and  equipment 
involving  $250,000  or  less,  jointly  with 
the  appropriate  regional  director. 

§1700.150  Technical  Standards 
Committees  "A"  and  “B”— Telephone. 

The  Technical  Standards  Committees 
"A”  and  "B” — Telephone  in 
conformance  with  applicable 
regulations  and  REA  policy  are 
delegated  authority  to  approve  for  the 
telephone  program: 

(a)  Technical  Standards  Committee 
“A” — Telephone  accepts  or  rejects  all 
proposals  of  standard  specifications, 
drawings,  material  and  equipment 
submitted  for  acceptance  for  use  on  REA 
financed  telephone  systems. 

(b)  Technical  Standards  Committee 
“B” — Telephone  reviews  and  makes  a 
final  decision  on  cases  referred  to  it  by 
Committee  “A”  or  by  appeal  from  a 
sponsor  from  an  adverse  decision  of 
Committee  “A”. 


§§1700.151-1700.159  [Reserved] 

Subpart  K — Delegations  of  Authoiity; 
Financial  Services 

§1700.160  General. 

The  following  delegations  of  authority 
in  this  subpart  are  made  by  the 
Administrator  to  the  Financial  Services 
Staff  for  assigned  loan  servicing 
projects. 

§  1700.161  Program  Advisor,  Financial 
Services  Staff. 

The  Program  Advisor,  Financial 
Services  Staff  in  conformance  with 
applicable  regulations  and  REA  policy 
is  delegated  authority  to  approve  and 
execute  for  the  Financial  Services  Staff 
(FSS): 

(a)  Approval  in  amounts  of  less  than 
$25,000,000  for: 

(1)  The  use  of  general  funds;  or 

(2)  Sales  and  transfers  of  property  and 
related  releases  of  lien. 

(b)  Disapproval  of  the  selection  of  a 
manager  or  attorney  by  a  borrower. 

(c)  Power  supply  contracts  and 
agreements  including  wholesale  power, 
fuel,  interconnections,  wheeling, 
participation  agreements,  lease 
agreements  for  facilities  or  properties, 
and  power  sales  agreements  with  non- 
RE  Act  beneficiaries. 

(d)  Wholesale  power  rates. 

(e)  Contracts  for  the  construction  and 
purchase  of  materials  and  equipment. 

(f)  Retail  rate  contracts  between 
borrowers  and  others  relating  to  large 
power  installations. 

(g)  Additional  authorities,  as 
specifically  delegated  by  the 
Administrator,  necessary  to  effectively 
resolve  troubled  borrower  situations. 

(h)  Authority  to  execute  or  testify, 
consistent  with  USDA  Departmental 
Regulations,  on  behalf  of  REA  as 
follows: 

(1)  Affidavits  and  certificates 
concerning  borrowers  assigned  to  FSS. 

(2)  Testify  on  behalf  of  the  Agency 
before  regulatory  bodies  or  courts  on 
matters  pertaining  to  borrowers  assigned 
to  the  FSS. 

§1700.162-1700.169  [Reserved] 

Subpart  L — Delegations  of  Authority; 
Financial  Operations  Activities 

§1700.170  General. 

The  following  delegations  of  authority 
in  this  subpart  are  made  by  the 
Administrator  to  the  Financial 
Operations  Division  (FOD). 

§1700.171  Deputy  Administrator. 

The  Deputy  Administrator  in 
conformance  with  applicable 
regulations  and  REA  policy  is  delegated 
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authority  to  approve  or  execute  for  FOD 
all  authorities  conferred  upon  other 
persons  in  this  subpart. 

§  1700.172  Director,  Financial  Operations 
Division. 

The  Director,  Financial  Operations 
Division  in  conformance  with 
applicable  regulations  and  REA  policy 
is  delegated  authority  to  approve  and 
execute  for  FOD: 

(a)  Standard  Form  1151, 
Nonexpendable  Transfer  Authorization, 
for  the  following  activities  related  to 
loans  made  to  the  Administrator  of  REA 
by  the  Secretary  of  Treasury  under 
authority  of  section  3(a)  and  304  of  the 
RE  Act: 

(1)  Advances  of  principal  on  notes 
executed  by  the  Administrator;  and 

(2)  Payment  of  principal  on  loans 
made  by  the  Administrator. 

(b)  Letters  to  the  Federal  Financing 
Bank  (FFB)  granting  REA  approval  to 
requests  from  borrowers,  which  are 
concurred  in  by  the  applicable  Regional 
Director  in  the  Electric  or  Telephone 
program  for: 

(1)  Extensions  of  short-term  maturity 
dates  of  advances  on  the  specified 
maturity  date; 

(2)  Prepayment  of  short-term 
maturities,  including  prepayment  for 
the  purpose  of  extending  to  long-term 
prior  to  the  scheduled  maturity  date; 
and 

(3)  Prepayments  of  long-term 
maturities. 

(c)  Endorsements  or  assignments  on 
promissory  notes  or  other  collateral 
pledged  by  borrowers  as  security  for 
loans,  as  may  be  necessary  in 
connection  with  the  return  of  such 
documents  to  borrowers,  due  to  the 
payment  of  the  obligations  in  full  or  in 
order  that  the  borrowers  may  institute 
legal  action  thereon  or  in  connection 
therewith  and  the  transmittal  to  the 
borrowers  of  such  promissory  notes  or 
other  collateral  pledged  by  the 
borrower. 

(d)  Cancellation  or  endorsement  due 
to  payment  on  the  borrowers’  notes 
which  have  been  paid  in  full  or  which 
are  to  be  returned  to  borrowers  by 
reason  of  the  cancellation  of  such  notes 
resulting  from  the  receipt  of  REA  of 
funding,  renewal  or  substituted  notes 
and  transmittal  to  the  borrower. 

(e)  Actions  concerning  borrower  loan 
accounting,  computations,  procedures 
and  policies. 

(f)  Liaison  responsibility  with  the 
Federal  Financing  Bank,  the  Department 
of  Treasury, 

(g)  Liaison  responsibility  with  General 
Accounting  Office  (GAO). 

(h)  In  addition,  all  authorities 
conferred  upon  other  persons  in 
§1700.173. 


§  1700.173  Chief,  Loans  Receivable 
Branch. 

The  Chief.  Loans  Receivable  Branch 
in  conformance  with  applicable 
regulations  and  REA  policy  is  delegated 
authority  to  approve  and  execute  for 
FOD: 

(a)  Preparation  and  forwatding  of 
Energy  Resource  Conservation  (ERC) 
loan  documents  to  the  Office  of  the 
General  Counsel  (OGC). 

(b)  Preparation  and  forwarding  of 
basis  date  agreements  to  OGC. 

§1700.174—1700.189  [Reserved] 

Dated:  April  19, 1994. 

Bob  J.  Nash, 

Undersecretary,  Small  Community  and  Rural 
Development. 

[FR  Doc.  94-9967  Filed  4-25-94;  8:45  ami 
BILUNQ  CODE  3410-IS-^ 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  51 
[Docket  No.  93-023-2] 

Animals  Destroyed  Because  of 
Bruceiiosis 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  lule. 

SUMMARY:  We  are  amending  the 
brucellosis  indemnity  regulations  to 
provide  for  the  payment  of  indemnity  to 
owners  who  have  brucellosis  exposed 
cattle  or  bison  destroyed  that  were 
previously  sold  or  traded  from  any  herd 
that  has,  subsequent  to  the  sale  or  trade, 
been  found  to  be  affected  with 
brucellosis.  This  action  is  necessary  to 
give  herd  owners  sufficient  incentive  to 
destroy  their  exposed  animals  in  a 
timely  manner.  Prompt  destruction  of 
brucellosis-affected  animals  will  assist 
in  eradicating  the  disease  in  the  United 
States. 

EFFECTIVE  DATE:  May  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
M.J.  Gilsdorf,  National  Brucellosis 
Epidemiologist,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS.  USDA,  room  731,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-4918. 

SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis,  also  called  Bang’s  disease 
or  undulant  fever,  is  a  serious  infectious 
disease  of  cattle,  bison,  and  other 
species,  including  humans,  caused  by 
bacteria  of  the  genus  Brucella. 
Brucellosis  in  cattle  and  bison  is 


characterized  by  fever,  sterility,  slow 
breeding,  abortion,  and  loss  of  milk 
production.  To  help  prevent  the  spread 
of  the  disease,  the  regulations  in  9  CFR 
part  51  (referred  to  below  as  the 
regulations)  provide  for  payment  of 
F^eral  indemnity  to  owners  of  certain 
animals  destroyed  because  of 
brucellosis.  The  payment  of  indemnity 
is  intended  to  provide  owners  with  a 
financial  incentive  for  promptly 
destroying  animals  affected  with  or 
expos^  to  brucellosis.  Because  the 
continued  presence  of  brucellosis  in  a 
herd  seriously  threatens  the  health  of 
animals  in  that  herd  and  possibly  other 
herds,  the  prompt  destruction  of 
brucellosis-affected  cattle  or  bison  is 
critical  if  brucellosis-eradication  efforts 
in  the  United  States  are  to  succeed.  < 

In  accordance  with  §  51.3(a)(1)  of  the 
regulations,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  may  authorize  the 
payment  of  Federal  indemnity  by  the 
United  States  Department  of  Agriculture 
(USDA)  to  any  owner  whose  cattle  or 
bison  are  destroyed  as  brucellosis 
reactors. 

In  accordance  with  §  51.3(a)(2)(i)  of 
the  regulations,  the  Administrator  of 
APHIS  may  also  authorize  the  payment 
of  Federal  indemnity  by  USDA  to  any 
owner  whose  herd  of  cattle  or  bison  is 
destroyed  because  of  brucellosis.  The 
Administrator  may  authorize  the 
payment  of  Federal  indemnity  by  USDA 
for  brucellosis  exposed  cattle  or  bison  in 
the  herd  only  when  the  Administrator 
determines  that  destruction  of  all  cattle 
and  bison  in  the  herd  will  contribute  to 
the  brucellosis  eradication  program. 

Until  this  final  rule  becomes  effective, 
the  regulations  do  not  provide  for  the 
payment  of  indemnity  for  destroying 
brucellosis  exposed  cattle  and  bison  that 
were  sold  or  traded  from  a  herd  prior  to 
the  time  that  herd  was  foimd  to  be 
affected  with  brucellosis. 

On  December  28, 1993,  we  published 
in  the  Federal  Register  (58  FR  68561— 
68563,  Docket  No.  93-023-1)  a  proposal 
to  amend  the  regulations  to  allow  for 
payment  of  Federal  indemnity  to 
owners  who  have  brucellosis  exposed 
cattle  or  bison  destroyed  that  were 
previously  sold  or  traded  from  any  herd 
that  has,  subsequent  to  the  sale  or  trade, 
been  found  to  be  affected  with 
brucellosis.  The  amendments  were 
intended  to  provide  an  economic 
incentive  for  the  timely  removal  of 
brucellosis-exposed  animals  from  such 
herds,  thus  minimizing  the  risk  of  those 
animals  spreading  brucellosis  to  a  new 
herd. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  January  27, 1994.  We 
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received  four  comments  by  that  date. 
They  were  from  livestock  marketing 
associations  and  a  representative  of  the 
Federal  government.  All  responses  were 
in  favor  of  the  proposal. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

The  change  in  the  regulations  allows 
for  a  per-head  indemnity  payment  as 
cited  in  §  51.3(a)(2)(ii)  if  the  owner 
chooses  to  destroy  the  exposed  animals 
within  a  specified  amount  of  time.  In  all 
States  except  Alaska,  Hawaii,  Puerto 
Rico,  and  the  Virgin  Islands  of  the 
United  States,  the  amount  of  Federal 
indemnity  will  not  exceed  $250  for  any 
registered  cattle,  $250  for  any 
nonregistered  dairy  cattle,  $150  for  any 
nonregistered  cattle  other  than  dairy 
cattle,  and  $150  for  any  bison.  In 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands  of  the  United  States,  the 
amount  of  Federal  indemnity  will  not 
exceed  $250  for  any  cattle  or  bison.  If 
an  owner  chooses  to  accept  the 
indemnity  payment,  the  owner  will 
stand  to  lose  less  money  than  through 
either  depopulation  or  quarantine.  If  the 
owner  chooses  to  accept  the  indemnity 
payment,  the  Government  will  also  save 
money  through  eliminating  the  need  for 
quarantining  the  entire  herd  and 
performing  numerous  retests.  At  the 
same  time,  there  will  be  less  risk  of 
spreading  brucellosis  to  the  rest  of  the 
animals  in  the  owner’s  herd  and  to 
adjacent  herds. 

APHIS  experts  estimate  that  there  are 
about  50  owners  nationwide  (owning 
approximately  100  to  150  animals  total, 
all  of  which  are  used  for  breeding 
purposes),  who  may  be  affected  %  this 
change  in  the  regulations.  All  of  the 
farmers  can  be  considered  “small” 
entities  (annual  gross  receipts  of  $0.5 
million  or  less,  according  to  Small 
Business  Administration  size 
standards). 

While  an  owner  still  stands  to  lose 
money  by  destroying  exposed  animals 
because  the  amount  of  the  indemnity 
will  not  fully  compensate  an  owner  for 
the  loss  of  an  animal,  the  amount  will 
likely  be  minimal  in  comparison  to  the 
potential  loss  if  the  entire  herd  were  to 
become  infected. 

In  summary,  by  allowing  for  an 
indemnity  payment  as  specified  in 
§  51.3(a)(2)(ii)  for  each  animal  that  was 
part  of  a  herd  prior  to  the  time  that  herd 
was  found  affected  with  brucellosis,  the 
risk  of  spreading  brucellosis  in  the  new 


herd  should  be  minimized.  Payment  of 
the  specified  indemnity  per  head  will 
give  owners  an  economic  incentive  to 
destroy  an  expmsed  animal  that  was  part 
of  a  herd  prior  to  the  time  that  herd  was 
found  affected  with  brucellosis.  The 
indemnity  payment  will  provide  an 
economic  benefit  to  owners  by 
minimizing  their  financial  losses. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12770,  Civil  Justice 
Reform.  This  rule: 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule; 

(2)  Has  no  retroactive  effect:  and 

(3)  Does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  9  CFR  Part  51 

Animal  diseases.  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  51  is 
amended  as  follows: 

PART  51— ANIMALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113, 114, 114a, 
114a-l,  120, 121, 125, 134b;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  In  §  51.3,  paragraph  (a)  is  amended 
by  adding  a  new  paragraph  (a)(4),  to 
read  as  set  forth  below: 

§51.3  Payment  to  owners  for  an  imals 
destroyed. 

(a)*  *  * 

(4)  Cattle  or  bison  from  a  brucellosis- 
affected  herd.  The  Administrator  may 


authorize  i  the  payment  of  Federal 
indemnity  by  the  United  States 
Department  of  Agriculture  to  any  owner 
who  has  brucellosis  exposed  cattle  or 
bison  destroyed  that  were  previously 
sold  or  traded  from  any  herd  that  has 
subsequent  to  the  sale  or  trade  been 
found  to  be  affected  with  brucellosis. 
Epidemiological  information  such  as  " 
test  results,  herd  history,  and  related 
evidence  would  be  used  to  establish  a 
probable  date  when  the  herd  was  first 
infected  with  brucellosis.  Animals  sold 
after  that  date  would  be  considered  to 
be  exposed;  those  sold  before  that  date 
would  not.  In  all  States  except  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands  of  the  United  States,  the  amount 
of  Federal  indemnity  shall  not  exceed 
$250  for  any  registered  cattle,  $250  for 
any  nonregistered  dairy  cattle,  $150  for 
any  nonregistered  cattle  other  than  dairy 
cattle,  and  $150  for  any  bison.  In 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
Virgin  Islands  of  the  United  States,  the 
amount  of  Federal  indemnity  shall  not 
exceed  $250  for  any  cattle  or  bison. 
Indemnity  payments  shall  be  made  only 
for  brucellosis  exposed  cattle  or 
brucellosis  exposed  bison  and  only 
when  the  Administrator  determines  that 
the  destruction  of  such  cattle  or  bison 
will  contribute  to  the  brucellosis 
eradication  program.  Prior  to  payment 
of  indemnity,  proof  of  destruction  “*  shall 
be  furnished  to  the  veterinarian  in 
charge. 

***** 


'The  Administrator  shall  authorize  payment  of 
Federal  indemnity  by  the  United  States  Department 
of  Agriculture  at  the  maximum  per  head  rates  in 
§51.3: 

(a)  As  long  as  sufHcient  funds  appropriated  by 
Congress  appear  to  be  available  for  this  purpose  for 
the  remainder  of  the  fiscal  year; 

(b)  In  States  or  areas  not  under  Federal 
quarantine; 

(c)  In  States  requesting  payment  of  Federal 
indemnity;  and 

(d)  In  States  not  requesting  a  lower  rate. 

<Thc  Veterinarian  in  Charge  shall  accept  any  of 
the  following  documents  as  proof  of  destruction: 

(a)  A  postmortem  report; 

(b)  A  meat  inspection  certification  of  slaughter; 

(c)  A  written  statement  by  a  Slate  representative, 
APMIS  representative,  or  accredited  veterinarian 
attesting  to  the  destruction  of  the  animal; 

(d)  A  written,  sworn  .statement  by  the  owner  or 
caretaker  of  the  animal  attesting  to  the  destruction 
of  the  animal: 

(e)  A  permit  (VS  Form  1-27)  consigning  the 
animal  from  a  farm  or  livestock  market  directly  to 
a  recognized  slaughtering  establishment:  or 

If)  In  unique  situations  where  the  documents 
listed  above  arc  not  available,  other  similarly 
reliable  forms  of  proof  of  destruction. 
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Done  in  Washington,  DC,  this  20th  day  of 
April  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services.  _ 

[FR  Doc.  94-10027  Filed  4-25-94;  8:45  am) 
BILLING  CODE  3410-34-P 


9  CFR  Part  91 
[Docket  No.  93-106-2] 

Ports  Designated  for  the  Exportation  of 
Animais 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
“Inspection  and  Handling  of  Livestock 
for  Exportation”  regulations  by  adding 
Dallas/Fort  Worth  International  Airport 
in  Texas  to  the  list  of  ports  designated 
as  ports  of  embarkation  and  by 
designating  DFW  Quarantine  as  the 
export  inspection  facility,  for  horses 
only,  for  that  port.  The  Dallas/Fort 
Worth  International  Airport  and  DFW 
Quarantine  appear  to  meet  the 
requirements  of  the  regulations  for 
designation  as  a  port  of  embarkation  and 
an  animal  export  inspection  facility, 
respectively.  We  are  also  revising  the 
listing  for  a  port  of  embarkation  in  Los 
Angeles,  CA,  that  has  changed  its  name 
and  telephone  number.  These  actions 
update  the  regulations  and  add  a  port 
and  an  inspection  facility  through 
which  horses  may  be  processed  for 
export. 

EFFECTIVE  DATE:  May  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  Texas  port, 
contact  Dr.  Lisa  Ferguson,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  National  Center  for  Import-Export, 
Veterinary  Services,  APHIS,  USDA, 
room  760,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-7511. 

For  information  concerning  the 
California  port,  contact  Dr.  Michael 
David,  Senior  Staff  Veterinarian,  Import- 
Export  Animals  Staff,  National  Center 
for  Import-Export,  Veterinary  Services, 
APHIS,  USDA,  room  761,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7511. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  91, 
“Inspection  and  Handling  of  Livestock 
for  Exportation”  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  The  regulations  state,  among 


other  things,  that  all  animals,  except 
animals  being  exported  to  Canada  or 
Mexico,  must  be  exported  through 
designated  ports  of  embarkation. 

To  receive  designation  as  a  port  of 
embarkation,  a  port  must  have  export 
inspection  facilities  available  for  the 
inspection,  holding,  feeding,  and 
watering  of  animals  prior  to  exportation 
to  ensure  that  the  animals  meet  certain 
requirements  specified  in  the 
regulations.  To  receive  approval  as  an 
export  inspection  facility,  the 
regulations  provide  that  a  facility  must 
meet  specified  standards  in  §  91.14(c) 
concerning  materials,  size,  inspection 
implements,  cleaning  and  disinfection, 
feed  and  water,  access,  testing  and 
treatment,  location,  disposal  of  animal 
wastes,  lighting,  and  office  and  rest 
room  facilities. 

On  November  12, 1993,  we  published 
in  the  Federal  Register  (58  FR  59962- 
59963,  Docket  No.  93-106-1),  a 
proposal  to  amend  the  regulations  by 
designating  the  Dallas/Fort  Worth 
International  Airport  in  Texas  as  a  port 
of  embarkation  for  horses.  DFW 
Quarantine  in  Lewisville,  TX,  was 
proposed  as  the  export  inspection 
facility  for  that  port,  for  horses  only. 

We  also  proposed  to  make  changes  in 
the  regulations  indicating  the  name  and 
telephone  number  changes  undertaken 
by  the  export  inspection  facility 
currently  listed  as  Steifel  Bros. 

Livestock  in  Los  Angeles,  CA. 

We  solicited  comments  for  our 
proposal  for  a  30-day  comment  period 
ending  December  13, 1993.  We  did  not 
receive  any  comments.  The  facts 
presented  in  the  proposed  rule  still 
provide  the  basis  for  this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

In  1992,  there  were  over  73,000  horses 
exported  out  of  the  United  States. 
Approximately  60,000  horses  (82 
percent)  were  exported  to  Canada, 
mostly  through  northern  land  border 
ports,  while  about  6,000  horses  (8 
percent)  were  exported  to  Western 
Europe  by  way  of  John  F.  Kennedy 
Airport  in  New  York.  The  remaining 
exports  included  about  3,700  horses  to 
Latin  America,  about  3,500  horses  to 
Asia,  and  a  small  number  of  horses  to 
Australia,  New  Zealand,  and  Africa. 
Horses  exported  to  Latin  America 
generally  were  shipped  through  Miami, 
while  exports  to  Asia  generally  were 
shipped  through  Los  Angeles. 


Although  we  do  not  know  how  many 
horses  will  be  exported  out  of  the 
United  States  through  the  Dallas/Fort 
Worth  International  Airport,  we  do  not 
expect  the  number  to  exceed  5,000 
horses  annually.  Further,  we  believe 
that  only  a  few  entities  will  engage  in 
the  export  of  horses  from  Dallas/Fort 
Worth  and  that  they  all  will  be  small 
entities,  having  100  or  fewer  employees. 

We  believe,  therefore,  that  this  action 
will  have  no  significant  impact  on  horse 
exports  from  the  United  States. 
Moreover,  we  expect  any  impact  to  be 
beneficial,  since  the  proposal 
establishes  an  additional,  possibly  less 
expensive,  port  for  the  export  of  horses 
from  the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order.12778,  Civil  Justice 
Reform.  This  rule: 

(1)  Preempts  all  State  and  local  laws 
and  regulations  that  are  inconsistent 
with  this  rule; 

(2)  has  no  retroactive  effect;  and 

(3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and  • 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  91  is 
amended  to  read  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  105, 112, 113, 114a. 
120,  121,  134b,  134f,  612,  613,  614,  618;  46 
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U.S.C.  466a.  466b:  49  U.S.C  1509(d):  7  CFR 
2.17,  2.51,  and  371.2(d). 

2.  In  §  91.14,  paragraph  (a)(l)(i)(B)  is 
revised,  paragraphs  (a)(15)(ii)  through 
(a)(15)(vi)  are  redesignated  as  (a)(15)(iii) 
through  (a)(15)(vii),  and  new  paragraphs 
(a)(15)(ii)  and  (a)(15)(ii)(A)  are  added  to 
read  as  follows: 

§91.14  Ports  of  embarkation  and  export 
Inspection  facilities. 

(a)  *  *  * 

(D*  *  * 

(0*  *  * 

(B)  Valley  Livestock,  14380  South 
Euclid  Avenue,  Chino,  CA  91710,  (909) 
597-1756. 

***** 

(15)  Texas. 

***** 

(ii)  Dallas/Fort  Worth  International 
Airport. 

(A)  DFW  Quarantine  (horses  only), 
1010  A  Chinn  Chapel  Road,  Lewisville, 
TX  75067,  (214)  317-6861, 

***** 

Done  in  Washington,  DC,  this  20th  day  of 
April  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  94-10032  Filed  4-25-94:  8:45  am) 
BILUNG  CODE  3410-34-P 

9  CFR  Part  97 
[Docket  No.  93-171-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Services  by  adding 
commuted  traveltime  allowances  for 
travel  between  various  locations  in  New 
Jersey  and  Illinois.  Commuted 
traveltime  allowances  are  the  periods  of 
time  required  for  Veterinary  Services 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
where  they  perform  Sunday,  holiday,  or 
other  overtime  duty.  The  Government 
charges  a  fee  for  certain  overtime 
services  provided  by  Veterinary 
Services  employees  and,  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 
of  commuted  traveltime  for  these 
locations. 

EFFECTIVE  DATE:  April  26,  1994. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Louise  R.  Lothery,  Director,  Resource 
Management  Support,  Veterinary 
Services,  APHIS,  USDA,  room  739, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7517. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR,  chapter  I, 
subchapter  D,  and  7  CFR,  chapter  III, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  byproducts,  plants, 
plant  products,  or  other  commodities 
intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Veterinary  Services 
(VS)  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  VS  employee’s 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  9  CFR  part  97.  Under 
circumstances  described  in  §  97.1(a), 
this  fee  may  include  the  cost  of 
commuted  traveltime.  Section  97.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
practicable,  the  periods  of  time  required 
for  VS  employees  to  travel  from  their 
dispatch  points  and  return  there  from 
the  places  where  they  perform  Sunday, 
holiday,  or  other  overtime  duty. 

We  are  amending  §  97.2  of  the 
regulations  by  adding  commuted 
traveltime  allowances  for  travel  between 
various  locations  in  New  Jersey  and 
Illinois.  The  amendments  are  set  forth 
in  the  rule  portion  of  this  document. 
This  action  is  necessary  to  inform  the 
public  of  the  commuted  traveltime 
between  the  dispatch  and  service 
locations. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts 
within  the  knowledge  of  the  Department 
of  Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in 
5  U.S.C.  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 


publication  of  this  document  in  the 
Federal  Register. 

Executive  Order  12866 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  p.ocedures 
that  must  be  exhausted  prior  to  aoy 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects  in  9  CFR  Part  97 

Exports,  Government  employees. 
Imports,  Livestock,  Poultry  and  poultry 
products,  Travel  and  transportation 
expenses. 

Accordingly,  9  CFR  part  97  is 
amended  as  follows: 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2260:  49  U.S.C.  1741: 

7  CFR  2.17,  2.51,  and  371.2(d). 
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2.  Section  97.2  is  amended  by  adding  §  97.2  Administrative  Instructions 
in  the  table,  in  alphabetical  order,  the  prescribing  commuted  traveltime, 
information  as  shown  below;  ***** 

Commuted  Traveltime  Allowances 

[In  hours] 


Location  covered 


Add: 


Served  from 


Metropolitan  area 
Within  Outside 


Illinois: 


Chicago 


Lynn  Center 


6 


New  Jersey: 

Newark  International  Airport .  Hightstown  . 

Do .  Mount  Holly 

Do .  Princeton  ... 

Port  of  Salem  .  Hightstown  . 

Do .  Mount  Holly 

Do . 1 .  Princeton  .. 


2 

3 

2 

Z'h 

3 

4 


Done  in  Washington,  DC,  this  20th  day  of 
April  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

|FR  Doc.  94-10033  Filed  4-25-94;  8:45  am] 
BILUNG  CODE  3410-34-P 


Food  Safety  and  Inspection  Service 

9CFR  Part  313 
[Docket  No.  91-035F] 

RIN  0583-AB54 

Use  of  Carbon  Dioxide  in  the  Humane 
Slaughter  of  Swine 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  FSIS  is  amending  the  Federal 
meat  inspection  regulations  to  permit 
the  use  of  carbon  dioxide  to  induce 
death  in  swine.  The  amendment, 
prompted  by  a  petition  from  the  Danish 
and  Swedish  Meat  Research  Institute,  is 
based  on  scientific  research  showing  the 
use  of  carbon  dioxide  to  induce  death  in 
swine  to  be  an  effective  and  humane 
slaughtering  method. 

EFFECTIVE  DATE:  May  26.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  O.  James,  Director,  Slaughter 
Inspection  Standards  and  Procedures 
Division,  room  202  Annex  Building, 


FSIS,  USDA.  300  12th  Street  SW., 
Washington,  DC  20250-3700,  (202)  720- 
3219. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 
This  final  rule  has  been  determined  to 
be  not-significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12778 
This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12778, 

Civil  Justice  Reform.  This  final  rule  will 
permit  swine  to  be  humanely 
slaughtered  in  official  meat-packing 
establishments  through  the 
administration  of  carbon  dioxide. 

State  and  local  jurisdictions  are 
preempted  under  the  Federal  Meat 
Inspection  Act  (FMLA)  from  imposing 
any  requirements  with  respect  to 
federally  inspected  premises  and 
facilities,  and  operations  of  such 
establishments,  that  are  in  addition  to, 
or  different  than,  those  imposed  under 
the  FMLA.  States  and  local  jurisdictions 
are  also  preempted  under  the  FMLA 
from  imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 
on  federally  inspected  meat  or  meat 
food  products  that  are  in  addition  to,  or 
different  than,  those  imposed  under  the 
FMIA.  States  and  local  jurisdictions 
may,  however,  exercise  concurrent 


jurisdiction  over  meat  products  that  are 
outside  official  establishments  for  the 
purposes  of  preventing  the  distribution 
of  meat  products  that  are  misbranded  or 
adulterated  under  the  FMLA  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry'  into  the  United  States.  States  and 
local  jurisdictions  may  also  make 
requirements  or  take  other  actions  that 
are  consistent  with  the  FMLA,  with 
respect  to  any  other  matters  regulated 
under  the  FMIA. 

Under  the  FMIA,  States  that  maintain 
meat  inspection  programs  must  impose 
requirements  on  State-inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
FMIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State-inspected  products  and 
establishments. 

No  retroactive  effect  will  be  given  to 
this  final  rule,  and  applicable 
administrative  procedures  must  be 
exhausted  before  any  judicial  challenge 
can  be  taken  to  the  application  of  these 
provisions.  Those  administrative 
procedures  are  set  forth  in  9  CFR  306.5. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601). 
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The  use  of  the  carbon  dioxide  (CX)2) 
slaughtering  methods  is  voluntary.  FSIS 
is  not  aware  of  any  domestic 
establishments  that  are  currently 
planning  to  use  this  swine  slaughtering 
method.  Even  if  some  establishments 
decide  to  use  the  method,  there  is  no 
indication  that  a  substantial  number  of 
establishments  will.  There  will  be  no 
impact  on  entities  other  than 
establishments  engaged  in  the  slaughter 
of  swine  and  the  sale  of  swine  carcasses 
and  parts  for  human  food.  A  significant 
investment  will  be  required  by  large  or 
small  entities  establishing  COb 
slaughtering  facilities.  Inspection 
program  experts  estimate  that  an 
investment  of  $50,000  to  $100,000  per 
slaughtering  line  would  be  necessarj', 
depending  on  the  size  and  complexity 
of  the  establishment.  The  decision  to 
make  this  initial  investment  will  be 
entirely  up  to  the  establishment, 
although  this  rule  authorizing  CO2 
slaughtering  of  swine  could  be  a  factor 
in  making  the  decision.  This  investment 
could  be  more  than  offset  by  a  reduction 
in  manpower  required  for  restraining, 
stunning,  and  handling  hogs  after 
stunning. 

Further,  the  improvement  in  meat 
quality,  which  advocates  of  the  CO2 
process  claim,  could  lead  to  a  greater 
amount  of  saleable  product.  Because  the 
hogs  are  much  more  relaxed  when 
slaughtered  with  CO2  than  they  are 
when  slaughtered  by  current  methods,  a 
number  of  desirable  characteristics  are 
imparted  to  the  meat.  The  amount  of 
pale,  soft,  exudative  pork,  considered 
undesirable  by  meat  buyers,  is  reduced 
under  the  process,  as  well  as  blood 
spattering  and  broken  bones.  Also,  less 
effort  is  expended  on  trimming  and  the 
removal  of  quality  defects. 

No  adverse  competitive  effects  on 
small  entities  resulting  from  adoption  of 
the  rule  are  anticipated.  Because  the 
equipment  needed  for  establishments  to 
benefit  from  CO2  slaughtering  is 
available  in  a  range  of  prices,  larger 
establishments  choosing  to  use  this 
method  will  not  receive  greater 
proportional  advantages  than  smaller 
ones  choosing  to  do  the  same.  For  the 
reasons  discussed  above,  the  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Requirements 

This  final  rule  imposes  no  new 
information  collection  requirements  on 
official  establishments  or  other  members 
of  the  public.  Under  the  rules  for  the  use 
of  carbon  dioxide  to  anaesthetize 
animals  before  slaughter,  establishments 
are  required  to  sample  gas  for  analysis 
from  representative  locations  within  the 
gas  tunnels  which  convey  the  animals. 


Gas  concentrations  and  exposure  times 
are  to  be  recorded  throu^out  each  day’s 
operations.  These  recordfs  are  subject  to 
FSIS’s  standard  records  retention 
requirement  at  9  CFR  320.3  and  must  be 
available  to  employees  of  the  inspection 
service.  These  carbon  dioxide 
monitoring  requirements  are  continued 
under  this  final  rule. 

Background 

Under  the  Humane  Slaughter  Act 
(HSA)  of  1958  (7  U.S.C.  1901-1906),  as 
amended,  the  Secretary  of  Agriculture  is 
authorized  to  designate  humane 
methods  of  handling  and  slaughter  of 
food  animals.  The  HSA  (section  2  (a) ) 
sets  forth  in  number  of  methods  of 
handling  and  slaughtering  that  have 
been  found  to  be  human,  including  the 
anaesthetization  of  animals  by  electrical 
or  chemical  means  before  they  are 
shackled,  hoisted,  thrown,  cast,  or  cut. 
These  methods  are  available  to 
slaughtering  establishments  under  the 
FMIA  (section  3;  21  U.S.C.  603). 

FSIS  was  petitioned  by  the  Danish 
and  Swedish  Meat  Research  Institute  to 
amend  the  Federal  meat  inspection 
regulations  to  permit  the  use  of  CO2  for 
the  purpose  of  inducing  death  in  swine. 
The  petitioners  based  their  request  on 
studies  demonstrating  the  beneficial 
effects  of  this  method  on  meat  quality 
and  the  efficient  handling  of  slaughter 
swine.  Some  Danish  firms  that  export 
product  to  the  Untied  States  are 
planning  to  install  systems  for 
slaughtering  swine  with  CO2.  and  FSIS 
believes  it  may  be  potentially  beneficial 
to  U.S.  industry  to  make  generally 
available  the  option  of  this  use  of  CO2. 

The  use  of  CO2  gas  for  stunning  has 
been  permitted  since  the  early  1900’s 
and  is  permitted  by  the  HSA.  Animals 
to  be  anaesthetized  by  this  method  are 
placed  on  a  conveyor  and  passed 
through  tunnels  filled  with  the  gas. 

They  are  moved  through  the  tunnels  at 
such  a  slow  rate  that  they  are 
unconscious  when  they  emerge.  They 
are  then  shackled,  hoisted,  stuck,  and 
bled  out. 

In  the  last  two  decades,  reports  in  the 
scientific  literature  have  shown  that  the 
stunning  of  slaughter  animals  by  the 
administration  of  CO2  gas  is  just  as 
effective  as  electrical  stuiming.  There  is 
little  or  no  difference  between  the  two 
methods  in  the  amount  of  stress 
inflicted  on  the  animal.  Whichever 
method  is  used,  animals  should  be 
carefully  handled  before  slaughter  to 
reduce  stress,  and  sticking 
(exsanguination)  should  take  place  as 
soon  as  possible  after  sturming  to 
prevent  a  return  to  consciousness. 

With  respect  to  the  administration  of 
CO2,  it  has  been  demonstrated  that  if  the 


concentration  of  the  gas  in  the  tunnels 
is  increa.sed,  death  ensues.  Other  effects, 
including  fewer  injuries  to  the  animals 
or  establishment  employees,  have  also 
been  noted.  Depending  on  the  facilities 
and  equipment  used  and  the  technique 
of  administration,  CO2  stunning  of 
swine  can  yield  meat  that  has  improved 
color,  carcasses  with  fewer  broken 
bones  and  blood  spots  in  the  most 
desired  cuts,  less  pale,  soft,  exudative 
pork,  and  higher  boning  and  cutting 
yields. 

Studies  have  shown  that  the 
necessary  conditions  for  death  to  take 
place  are  a  95-98  percent  CCh 
concentration  and  an  exposure  time  of 
3.5  minutes.  The  death-to-bleeding 
interval  should  be  no  longer  than  2 
minutes  to  prevent  pooling  of  blood  in 
intestines  and  edible  organs  and  no 
longer  than  5  minutes  to  prevent  the 
pooling  of  blood  in  muscle  tissue. 

Under  the  FMIA,  only  those  foreign 
establishments  that  have  complied  with 
inspection  standards  “at  least  equal  to” 
those  enforced  domestically  by  the 
United  States  Government  may  export 
product  to  this  country.  An 
establishment  in  which  slaughter 
methods  are  used  that  are  prohibited  by 
regulations  under  the  FMIA  is  not 
eligible  to  export  product  to  the  United 
States.  Without  the  change  in  the 
regulations  effected  by  this  final  rule,  an 
establishment  using  CO2  to  induce 
death  in  swine  would  be  unable  to 
export  pork  products  to  the  United 
States. 

Comments  on  the  Proposed  Rule 

On  September  10,  1993,  FSIS 
published  in  the  Federal  Register  (58 
FR  47673)  a  proposed  rule  to  amend  the 
Federal  meat  inspection  regulations  to 
allow  official  establishments  to  induce 
death  in  swine  by  the  use  of  carbon 
dioxide.  The  Agency  received  two 
comments,  one  from  an  industry 
consultant,  and  one  from  a  swine 
processor.  Both  commenters  supported 
the  proposed  change  in  the  regulations, 
citing  research  indicating  the  process  is 
safe  and  humane.  One  of  the 
commenters  expressed  the  belief  that 
use  of  the  carbon  dioxide  slaughter 
process  would  encourage  operators  and 
suppliers  to  develop  improved  methods 
of  handling  and  slaughtering  swine. 

Final  Rule 

The  Agency  is,  therefore,  amending 
§  313.5  of  the  Federal  meat  inspection 
regulations  to  remove  the  prohibition 
against  the  use  of  CO2  as  a  direct  cause 
of  asphyxiation  or  death  in  swine  and 
provide  for  monitoring  of  the  conditions 
under  which  slaughter  by  use  of  CIO:  gas 
is  administered.  This  amendment  is 
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consistent  with  the  main  purpose  of  the 
HSA,  which  is  to  render  animals 
insensible  to  pain  before  slaughter.  The 
change  will  not  require  swine  to  be 
asphyxiated  by  CO2  before  bleeding,  but 
will  permit  exposure  to  concentrations 
of  the  gas  for  a  sufficient  amount  of  time 
for  death  to  occur.  In  addition,  the 
requirement  for  a  suitable  exhaust 
system  (9  CFR  313.5  (b)(3))  has  been 
amended  to  more  accurately  state  the 
system’s  purpose,  which  is,  in  case  of 
equipment  breakdown,  to  prevent  both 
nonuniform  carbon  dioxide 
concentrations  in  the  gas  tunnel  and 
leakage  of  carbon  dioxide  gas  into  the 
ambient  air  of  the  establishment. 

List  of  Subjects  in  0  CFR  Part  313 

Humane  slaughter  of  livestock.  Meat 
inspection. 

For  the  reasons  set  out  in  the 
preamble,  9  CFR  part  313  of  the  Federal 
meat  inspection  regulations  is  amended 
as  follows: 

PART  31^-HUMANE  SLAUGHTER  OF 
LIVESTOCK 

1.  The  authority  citation  for  part  313 
continues  to  read  as  follows: 

Authority;  7  U.S.C.  1901-1906,  21  U.S.C 
601-695;  7  CFR  2.17,  2.55. 

2.  Paragraph  (a)(1)  of  §  313.5  is 
amended  by  adding  a  new  last  sentence; 
paragraphs  (a)(3),  (b)(l)(i),  and  the  last 
sentence  of  paragraph  (b)(3)  are  revised 
to  read  as  follows: 

S  313.5  Chemical;  cartxm  dioxide. 
***** 

(a)  *  *  * 

(1)  *  *  *  In  swine,  carbon  dioxide 
may  be  administered  to  induce  death  in 
the  animals  before  they  are  shackled, 
hoisted,  thrown,  cast,  or  cut. 

(2) *  *  • 

(3)  On  emerging  from  the  carbon 
dio.xide  timnel,  the  animals  shall  be  in 
a  state  of  surgical  anaesthesia  and  shall 
remain  in  this  condition  throughout 
sharJding,  sticking,  and  bleeding,  except 
for  siAine  in  which  death  has  been 
induced  by  the  administration  of  carbon 
dioxide.  Asphyxia  or  death  from  any 
cause  shall  not  be  produced  in  animals 
before  bleeding,  except  for  swine  in 
which  death  has  been  induced  by  the 
administration  of  carbon  dioxide. 

(b)  »  .  * 

(D*  *  ■* 

(i)  The  carbon  dioxide  gas  shall  be 
administered  in  a  tunnel  which  is 
designed  to  permit  the  effective 
exposure  of  the  animal.  Two  types  of 
tunnels,  based  on  the  same  principle, 
are  in  common  use  for  carbon  dioxide 
anesthesia.  They  are  the  “U”  typo 
tunnel  and  the  “Straight  Line”  type 


tunnel,  and  are  based  on  the  principle 
that  carbon  dioxide  gas  has  a  higher 
specific  gravity  than  air.  The  ttmnels  are 
open  at  both  ends  for  entry  and  exit  of 
animals  and  have  a  depressed  central 
section.  Anesthetizing,  or,  in  the  case  of 
swine,  death-inducing,  carbon  dioxide 
concentrations  are  maintained  in  the 
central  sections  of  the  tunnels.  Effective 
anaesthetization  is  produced  in  these 
central  sections.  Animals  are  driven 
from  holding  pens  through  pathways 
constructed  of  large-diameter  pipe  or 
smooth  metal  and  onto  continuous 
conveyor  devices  that  move  the  animals 
through  the  tunnels.  The  animals  are 
either  compartmentalized  on  the 
conveyors  by  mechanical  impellers 
synchronized  with  the  conveyor  or  they 
are  otherwise  prevented  fi-om  crowding. 
While  impellers  are  used  to 
compartmentalize  the  animals, 
mechanically  or  manually  operated 
gates  are  used  to  moye  the  animals  onto 
the  conveyors.  Surgically  anaesthetized 
animals,  or  killed  swine,  are  moved  out 
of  the  tunnels  by  the  same  continuous 
conveyors  that  moved  them  into  and 
through  the  carbon  dioxide  gas. 

(2)  *  •  * 

(3)  *  *  *  An  exhaust  system  must  be 
provided  so  that,  in  case  of  equipment 
failure,  non-uniform  carbon  dioxide 
concentrations  in  the  gas  tunnel  or 
contamination  of  the  ambient  air  of  the 
establishment  will  be  prevented.  , 

Done  at  Washington,  DC.  on  April  19, 

1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  94-10035  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  341»-DM-M 

DEFENSE  NUCLEAR  FACIUTIES 
SAFETY  BOARD 

10  CFR  Part  1703 

FOIA  Fee  Schedule 

agency:  Defense  Nuclear  Facilities 
Safety  Board. 

ACTION:  Update  of  FOIA  Fee  Schedule. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  is  publishing  its 
annual  update  to  the  Freedom  of 
Information  Act  (FOIA)  Fee  Schedule 
pursuant  to  10  CFR  1703.107(b)(6)  of  the 
Board’s  regulations. 

EFFECTIVE  DATE:  May  1. 1994. 

FOR  FijRTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  suite  700, 
Washington.  IX:  20004-2901,  (202)  208- 
6447. 


SUPPLEMENTARY  INFORMATION:  The  FOIA 
requires  each  Federal  agency  covered  by 
the  Act  to  specify  a  schedule  of  fees 
applicable  to  processing  of  requests  for 
agency  record.  5  U.S.C  552(a)(4)(i).  On 
March  15, 1991  the  Board  published  for 
comment  in  the  Federal  Register  its 
proposed  FOIA  Fee  Schedule.  56  FR 
11114.  No  comments  were  received  in 
response  to  that  notice  and  the  Board 
issued  a  final  Fee  Schedule  on  May  6, 
1991. 

Pursuant  to  10  CFR  1703.107(b)(6)  of 
the  Board’s  regulations,  the  Board’s 
General  Manager  wrill  update  the  FOIA 
Fee  Schedule  once  every  12  months. 
Previous  Fee  Schedule  updates  were 
published  in  the  Federal  Register  and 
went  into  effect,  most  recently,  on  May 
1. 1993.  58  FR  21241. 

Board  Action 

Accordingly,  the  Board  issues  the 
following  schedule  of  updated  fees  for 
services  performed  in  response  to  FOIA 
request: 

Defense  Nuclear  Faciuties  Safety 
Board  Schedule  of  Fees  for 
FOIA  Services 

(Implementing  10  CFR  1703.107(b)(6)] 

Search  or  Review  $43  per  hour. 

Charge. 

Copy  Charge  (paper)  $.04  per  page  or  gen- 
(8.5”  X  11”).  eralty  available 

commercial  rate 
(approximately  $.07 
per  page). 

Copy  Charge  (3S"  $5.00  per  diskette, 

diskette). 

Copy  Charge  (audio  $3.00  per  cassette, 
cassette). 

Duplication  of  Video  ..  $25.00  per  video; 

$16.M  for  each  ad¬ 
ditional  video. 

Copy  Charge  for  large  Actual  commercial 
documents  (e.g.,  rates, 
maps,  diagrams). 

Dated;  April  21, 1994. 

Kenneth  M.  Pusateri, 

General  Manager. 

(FR  Doc.  94-10069  Filed  4-25-94;  8:45  am) 
BILUNO  CODE  6820-KO-44 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  600, 604, 605, 611,  and 
615 


RIN  3052-AB41 

Miscellaneous  Technical  Changes 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Final  rule. 
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summary:  The  Farm  Credit 
Administration  Board  (Board)  adopts,  as 
final  regulations,  technical  amendments 
to  certain  regulations  relating  to  the 
organization  and  responsibilities  of  the 
Farm  Credit  Administration  (FCA)  and 
other  technical  revisions.  The  objective 
of  this  action  is  to  reflect  changes  in  the 
FCA  organization  and  to  update  a 
statutory  citation  and  a  mailing  address. 
EFFECTIVE  DATE:  These  regulations  shall 
become  effective  on  the  expiration  of  30 
days  after  this  publication  during  which 
either  or  both  houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Hays,  Policy  Analyst,  Regulation 
Development,  Office  of  Examination, 
Farm  Q^dit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4498,  TDD 
(703)  883-4444; 
or 

Frances  A.  Pedersen,  Senior  Attorney, 
Administrative  Law  and  Enforcement 
Division,  Office  of  General  Counsel, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4020,  TDD 
(703)  883-4444. 

SUPPLEMENTARY  INFORMATION:  The 
amended  regulations,  described  in 
detail  below,  reflect  changes  in  the  FCA 
organizational  structure  and  revise  a 
statutory  citation  and  a  mailing  address. 

The  amendments  pertaining  to  the 
FCA  organizational  structure  include 
the  following; 

(1)  Adding  a  Chief  Operating  Officer 
and  an  Office  of  Secondary  Market 
Oversight  to  the  FCA  organizational 
structure; 

(2)  Revising  the  name  of  the  Office  of 
Regulatory  Enforcement  to  read  Office 
of  Special  Supervision  and  Corporate 
Affairs;  and 

(3)  Revising  the  descriptions  of  office 
responsibilities  within  the  FCA. 

The  amendments  that  do  not  relate  to 
agency  organization  include: 

(1)  Revising  a  statutory  citation 
regarding  the  transfer  of  funds  and 
equities  between  Farm  Credit  System 
(System)  institutions,  to  reflect 
amendments  to  the  Farm  Credit  Act  of 
1971; and 

(2)  Updating  the  mailing  address  of 
the  Federal  Farm  Credit  Banks  Funding 
Corporation  to  reflect  its  move  from 
New  York  to  New  Jersey. 

In  acting  on  the  regulations,  the  Board 
determined  that  notice  and  public 
comment  are  neither  required  nor 
necessary.  Section  553(b)(A)  of  title  5  of 
the  United  States  Code  provides  that  the 
notice  and  comment  requirements  do 
not  apply  to  rules  of  agency 
organization,  procedure,  or  practice; 
thus,  no  notice  is  required  for 


regulations  relating  to  the  FCA  internal 
organization.  In  addition,  5  U.S.C. 
553(b)(B)  provides  that  notice  and 
comment  requirements  do  not  apply 
when  the  agency  for  good  cause  finds 
that  notice  and  public  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  Because  the 
amendments  other  than  those  that  relate 
to  agency  organization  are  not 
substantive  changes  to  the  regulations, 
involving  only  technical  revisions  to  a 
statutory  citation  and  a  mailing  address, 
the  Board  finds  that  notice  and  public 
comment  are  unnecessary  and  contrary 
to  the  public  interest.  Therefore,  the 
Board  finds  for  good  cause  that  public 
participation  in  the  promulgation  of 
these  regulations  is  not  required,  and 
these  regulations  are  hereby  published 
in  final  form. 

List  of  Subjects 
12CFRPart600 

Organization  and  functions 
(Government  agencies). 

12  CFH  Part  604 

Sunshine  Act. 

12CFBPart  605 

Classified  information. 

12CFR  Part  611 

Agriculture,  Banks,  Banking,  Rural 
areas. 

12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
Banking,  Government  securities. 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  600,  604,  605,  611,  and 
615  of  chapter  VI,  title  12  of  the  Code 
of  Federal  Regulations  are  amended  to 
read  as  follows: 

PART  60C1-ORGANIZATION  AND 
FUNCTIONS 

1.  The  authority  citation  for  part  600 
is  revised  to  read  as  follows: 

Authority:  Secs.  5.7,  5.8,  5.9,  5.10,  5.11, 
5.17,  8.11  of  the  Fann  Credit  Act;  12  U.S.C 
2241,  2242,  2243,  2244,  2245,  2252,  2279aa- 
11. 

Subpart  A — Farm  Credit 
Administration 

§600.1  (Amended] 

2.  Section  600.1  is  amended  by 
adding  the  number  “6,”  after  the  word 
"January”  in  the  third  sentence  and  by 
adding  the  words  “;  Pub.  L.  102-237, 
December  13, 1991;  Pub.  L.  102-552, 
October  28, 1992”  at  the  end  of  the  third 
sentence. 


3.  Section  600.4  is  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as  follows; 

§  600.4  Chairman  of  the  Farm  Credit 
Administration  Board. 

(a) *  *  * 

(b)  The  Chairman  has  the  authority  to 
appoint  such  personnel  as  may  be 
necessary  to  carry  out  the  functions  of 
the  Farm  Credit  Administration, 
including  the  appointment  of  a 
Secretary  to  the  Board  and  noncareer 
Office  Directors.  The  Board  has  the 
authority  to  approve  the  appointment  by 
the  Chairman  of  a  Chief  Operating 
Officer  and  career  Office  Directors.  Each 
Board  member  has  the  authority  to 
appoint  personnel  employed  regularly 
and  full-time  in  his  or  her  immediate 
office.  The  Chairman  may  not  delegate 
powers  specifically  reserved  to  the 
Chairman  by  the  Act  without  the 
approval  of  the  Board.  In  carrying  out 
authorities  and  responsibilities,  the 
Chairman  is  governed  by  general 
policies  adopted  by  the  Board  and  by 
.such  regulatory  decisions,  findings,  and 
determinations  as  the  Board  may  by  law 
be  authorized  to  make. 

(c)  The  Chairman  as  Chief  Executive 
Officer  is  responsible  for  overseeing  the 
agency’s  equal  employment  opportunity 
programs.  An  Equal  Employment 
Opportunity  Manager  reports  directly  to 
the  Chairman  as  Chief  Executive  Officer. 

(d)  The  Chairman,  as  head  of  the 
agency,  has  general  supervisory 
authority  over  the  Inspector  General. 
The  Inspector  General  has  the  authority 
to  select,  appoint,  and  employ  such 
officers  and  employees  as  may  be 
necessary  to  carry  out  the  functions, 
powers,  and  duties  of  the  Office  of 
Inspector  General.  The  Inspector 
General  is  also  authorized  to  enter  into 
contracts  and  other  arrangements  for 
audits,  studies,  analyses,  and  other 
services  with  public  agencies  and 
private  persons,  and  to  obtain  the 
temporary  or  intermittent  services  of 
experts  or  consultants  or  an 
organization  of  any  such  professionals. 
In  exercising  these  authorities,  the 
Inspector  General  is  subject  to 
applicable  statutory  and  regulatory 
constraints,  as  well  as  agency  and 
govemmentwide  administrative  and 
budgetary  limitations. 

4.  Section  600.5  is  amended  by 
redesignating  paragraphs  (a),  (h),  and  (c) 
as  paragraphs  (b),  (d),  and  (e);  adding 
new  paragraphs  (a)  and  (c);  and  revising 
newly  redesignated  paragraphs  (b)  and 
(d)  to  read  as  follows: 
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§  600.5  Organization  of  the  Farm  Credit 
Administration. 

(a)  Chief  Operating  Officer.  The  Chief 
Operating  Officer  (COO)  reports  to  and 
is  subject  to  the  direction  of  the  Chief 
Executive  Officer  (CEO)  concerning 
administrative  matters  and  to  the  Board 
regarding  general  planning  and  policy 
matters,  budgetary  issues,  rulemaking 
issues,  and  other  matters  for  which  the 
Board  is  responsible.  Within  this 
context,  the  COO  has  responsibility  for 
planning,  organizing,  directing, 
coordinating,  and  controlling  agency 
operations. 

(b)  Office  Directors.  Each  Office  of  the 
Farm  Credit  Administration  is  headed 
by  a  Director.  The  Director  of  the  Office 
of  Congressional  and  Public  Affairs 
reports  to  the  CEO.  The  Director  of  the 
Office  of  Secondary  Market  Oversight 
reports  to  the  CEO  on  administrative 
matters  and  to  the  Board  concerning 
general  policy  and  rulemaking  issues. 
The  Directors  of  the  Offices  of 
Examination,  Special  Supervision  and 
Corporate  Affairs,  and  Resources 
Management  report  to  the  COO.  The 
General  Counsel  reports  to  the  COO  on 
administrative  matters  and  to  the  Board 
on  matters  of  agency  policy.  Each  Office 
Director  may,  with  the  approval  of  the 
CEO  or  COO,  as  appropriate,  establish 
and  fix  the  responsibilities  of  the 
divisions  and  such  other  units  as  the 
Director  deems  necessary  for  the 
efficient  functioning  of  the  Office. 

(c)  Inspector  General.  The  Inspector 
General  reports  directly  to  the 
Chairman. 

(d)  Offices  and  functions — (1)  Office 
of  Examination.  The  Office  of 
Examination  plans  and  conducts 
examinations  of  System  institutions  and 
other  institutions  as  required  by  law; 
prepares  and  issues  reports  of 
examination  summarizing  examination 
findings;  recommends  corrective  action 
as  appropriate;  coordinates  the  agency’s 
preparation  of  rules  and  regulations; 
and  oversees  compliance  with  the 
borrower  rights  provisions  of  the  Act 
and  agency  regulations.  The  Office  of 
Examination  recommends  formal 
administrative  action  to  correct 
deficiencies  when  System  institutions 
are  found  to  be  operating  in  an  unsafe 
or  unsound  manner  or  are  in  violation 
of  law  or  regulation.  The  Office  Director 
prepares  examination  schedules  for 
approval  by  the  Board  and  advises  the 
Board  on  matters  affecting  policy, 
regulation,  and  legislation  relating  to 
examination  activities.  The  Director. 
Office  of  Examination,  is  the  Chief 
Examiner  of  the  Farm  Credit 
Administration. 

(2)  Office  of  Special  Supervision  and 
Corporate  Affairs.  The  Office  of  Special 


Supervision  and  Corporate  Affairs 
(OSSCA)  makes  recommendations  to  the 
Board  regarding  corporate  restructuring 
activities,  charter  changes  among 
System  institutions,  related  activities 
required  by  law  or  regulation,  the 
initiation  of  enforcement  actions  against 
System  institutions  as  provided  in  part 
C  of  title  V  of  the  Act,  and  the 
termination  of  enforcement  actions.  The 
OSSCA  prepares,  delivers,  and  oversees 
compliance  with  enforcement 
documents.  It  monitors,  analyzes,  and 
forecasts  the  economic,  financial,  and 
policy  environment  in  which  System 
institutions  operate,  including  the  risk 
to  which  those  institutions  are  exposed; 
provides  analytical  expertise  for  policy 
matters,  strategic  planning,  and 
regulation  development;  and  oversees 
receiverships  that  were  appointed  prior 
to  January  6, 1993. 

(3)  Office  of  Resources  Management. 
The  Office  of  Resources  Management 
provides  agency  administrative 
management  for  the  agency  budget, 
accounting,  human  resources,  training, 
procurement,  electronic  data  processing, 
document  processing,  property,  supply, 
facilities,  records  and  other 
administrative  services.  The  Chairman 
and  the  Board  members  have  delegated 
to  the  Chief  of  the  Human  Resources 
Division  the  authority  to  serve  as 
appointing  officer,  including  the 
authority  to  classify  or  place  positions 
in  the  appropriate  pay  plan  and  pay 
ranges. 

(4)  Office  of  General  Counsel.  The 
Office  of  General  Counsel  provides  legal 
advice  and  services  to  the  Board,  the 
Chairman,  and  the  agency  staff.  The 
Office  interprets  the  Farm  Credit  Act  of 
1971,  as  amended,  and  other  applicable 
laws;  participates  in  the  preparation  of 
agency  rules  and  regulations;  and 
represents  the  agency  in  litigation,  in 
enforcement  proceedings  brought  by  the 
agency,  and  in  proceedings  before  other 
administrative  bodies.  The  Office  of 
General  Counsel  also  has  the 
responsibility  to  ensure  that  the  agency 
meets  all  statutory  and  regulatory  ethics 
requirements.  The  Director.  Office  of 
General  Counsel,  is  the  General  Counsel 
of  the  Farm  Credit  Administration. 

(5)  Office  of  Congressional  and  Public 
Affairs.  The  Office  of  Congressional  and 
Public  Affairs  coordinates  and 
disseminates  all  communication  by  the 
agency  with  the  Congress  and  plans  and 
implements  all  public  commimications. 
The  Office  is  the  first  source  of 
information  to  the  Farm  Credit  System 
and  borrowers  concerning  the  Farm 
Credit  Administration  and  provides 
other  representational  services  for  the 
Board  and  the  agency  to  the  public 


(6)  Office  of  Inspector  General.  The 
Office  of  Inspector  General  is  an 
independent  office  established  by  the 
Inspector  General  Act  Amendments  of 
1988  to: 

(i)  Conduct  and  supeiv’ise  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Farm  Credit 
Administration; 

(ii)  Provide  leadership  and 
coordination  and  recommend  policies 
for  activities  designed  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  administration  of  the  Farm  Credit 
Administration’s  programs  and 
operations; 

(iii)  Prevent  and  detect  fraud  and 
abuse  in  the  Farm  Credit 
Administration’s  programs  and 
operations;  and 

(iv)  Provide  a  means  to  keep  the 
Chairman  and  Congress  fully  and 
currently  informed  about  problems  and 
deficiencies  relating  to  the  Farm  Credit 
Administration’s  programs  and 
operations  and  the  necessity  for.  and 
progress  of.  corrective  actions. 

(7)  Office  of  Secondary  Market 
Oversight.  The  Office  of  Secondary 
Market  Oversight,  a  separate  office 
within  the  Farm  Credit  Administration 
pursuant  to  section  8.11  of  the  Act. 
provides  for; 

(i)  The  examination  of  the  Federal 
Agricultural  Mortgage  Corporation  and 
its  affiliates;  and 

(ii)  The  general  supervision  of  the  safe 
and  sound  performance  of  the  pow'ers, 
functions,  and  duties  vested  in  the 
Federal  Agricultural  Mortgage 
Corporation  and  its  affiliates. 


Subpart  B — Rules  and  Procedures  for 
Service  Upon  the  Farm  Credit 
Administration 

§600.10  [Amended] 

5.  Section  600.10  is  amended  by 
removing  the  words  “Associate  General 
Counsel,  Litigation  and  Enforcement,’’ 
and  adding,  in  their  place,  the  words 
“General  Counsel’’  in  paragraph  (c). 

PART  604— FARM  CREDIT 
ADMINISTRATION  BOARD  MEETINGS 

6.  The  authority  citation  for  part  604 
is  revised  to  read  as  follows: 

Authority:  Secs.  5.9,  5.17  of  the  Farm 
Credit  Act:  12  U.S.C  2243,  2257. 

§604.440  [Amended] 

7.  Section  604.440  is  amended  by 
removing  the  words  “Director.  Office  of 
Administration’’  and  adding,  in  their 
place,  the  words  “Secretary  to  the 
Board’’. 
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PART  605-INFORMATION 

8.  The  authority  citation  for  part  605 
is  revised  to  read  as  follows: 

Authority:  Secs.  5.9,  5.12,  5.17  of  the  Farm 
Credit  Act;  12  U.S.C  2243,  2246,  2252. 

§  605.502  [Amended] 

9.  Section  605.502  is  amended  by 
removing  the  words  “Field  Division” 
from  paragraph  (f)  and  adding,  in  their 
place,  the  words  “a  Field  Office”. 

PART  611— ORGANIZATION 

10.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Secs.  1.3, 1.13,  2.O.  2.10,  3.0, 
3.21,  4.12,  4.15,  5.9,  5.10,  5.17,  7.0-7.13, 

8.5(e)  of  the  Farm  Credit  Act:  12  U.S.C  2011, 
2021,  2071,  2091, 2121,  2142,  2183,  2203, 
2243,  2244,  2252, 2279a-2279f-l,  2279aa- 
5(e);  secs.  411  and  412  of  Pub.  L.  100-233, 

101  Stat.  1568, 1638;  secs.  409  and  414  of 
Pub.  L.  100-399, 102  Stat.  989, 1003  and 
1004. 

Subpart  H — Rules  for  Inter-System 
Fund  Transfers 

§611.1130  [Amended] 

11.  Section  611.1130  is  amended  by 
removing  the  reference  ”5.18(11)”  fi’om 
paragraph  (a)  and  adding,  in  its  place, 
the  reference  “5.17(a)(6).” 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

12.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority;  Secs.  1.5, 1.7, 1.10, 1.11, 1.12, 
2.2,  2.3,  2.4,  2.5,  2.12,  3.1,  3.7,  3.11,  3.25,  4.3, 
4.9,  4.14B,  4.25,  5.9,  5.17,  6.20,  6.26,  8.0,  8.4, 
8.6,  8.7,  8.8,  8.10,  8.12  of  the  Farm  Credit 
Act;  12  U.S.C.  2013.  2015,  2018,  2019,  2020, 
2073,  2074, 2075, 2076,  2093,  2122,  2128, 
2132, 2146, 2154, 2160,  2202b.  2211,  2243, 
2252,  2278b, 2278b-6. 2279aa,  2279aa-4, 
2279aa-6,  2279aa-7.  2279aa-8.  2279aa-10. 
2279aa-12;  sec.  301(a)  of  Pub.  L.  100-233, 
101  Stat.  1568, 1608. 

Subpart  O — Issuance  of  Farm  Credit 
Securities 

§615.5495  [Amended] 

13.  Section  615.5495  is  amended  by 
removing  the  words  “90  William  Street, 
New  York,  NY  10038”  from  paragraph 
(b)  and  adding,  in  their  place,  the  words 
“10  Exchange  Place,  Suite  1401,  Jersey 
City,  NJ  07302”. 

Dated:  April  18, 1994. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administraticn  Board. 
[FR  Doc.  94-9922  Filed  4-25-94;  8:45  am) 
BILLING  CODE  6705-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  94-NM-50-AD;  Amendment 
39-8899;  AO  94-09-10] 

Airworthiness  Directives;  Boeing, 

Model  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AID)  that  is 
applicable  to  all  Boeing  Model  757 
series  airplanes.  This  action  requires 
revising  the  Non-Normal  Procedures 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  include 
procedures  that  will  enable  the  flight 
crew  to  identify  fuel  system  leaks  and 
to  take  appropriate  action  to  prevent 
further  fuel  loss.  This  amendment  is 
prompted  by  reports  that  flight  crew 
procedures  related  to  fuel  system  leaks 
are  not  defined  adequately  in  the  FAA- 
approved  AFM  for  these  airplanes.  The 
actions  specified  in  this  AD  are 
intended  to  ensure  that  the  flight  crew 
is  advised  of  the  potential  hazard 
related  to  fuel  exhaustion  due  to 
undetected  leakage,  and  the  procedures 
necessary  to  address  it. 

DATES:  Effective  May  11, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  27, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention;  Rules  Docket  No.  94-NM- 
50-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055—4056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamra  J.  Elkins,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056:  telephone  (206)  227-2669; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  Several  in- 
service  incidents  have  occurred  on 
Model  757  series  airplanes  in  which  an 
engine  fuel  line  has  fractured  and  a 
significant  fuel  leak  has  occurred.  These 
fuel  leaks  have  occurred  at  locations 
within  the  engine  fuel  system  upstream 
of  the  fuel  flow  transmitter.  Under  these 
circumstances,  sufficient  fuel  may  still 
be  supplied  to  the  engine,  and  the 
engine  may  operate  normally.  In  these 
instances,  the  flight  crew  would  receive 


no  indication  of  abnormal  fuel  flow  (i.e., 
fuel  leakage)  from  the  fuel  flow  meter. 

If  the  flight  crew  fails  to  detect  a  fuel 
leak,  appropriate  action  would  not  be 
taken  to  prevent  further  fuel  loss.  This 
condition,  if  not  corrected,  could  result 
in  fuel  exhaustion  due  to  undetected 
fuel  leakage. 

In  light  of  this  information,  the  FAA 
finds  that  certain  procedures  should  be 
included  in  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  for  Model  757 
series  airplanes  to  enable  the  flight  crew 
to  detect  fuel  system  leaks  and  to  take 
appropriate  action.  The  FAA  has 
determined  that  such  procedures 
currently  are  not  defined  adequately  in 
the  AFM  for  these  airplanes. 

Since  an  unsafe  condition  has  been 
identified  tHat  is  likely  to  exist  or 
develop  on  other  Boeing  Model  757 
series  airplanes  of  the  same  type  design, 
this  AD  is  being  issued  to  ensure  that 
flight  crews  are  advised  of  the  potential 
hazard  related  to  a  significantly  reduced 
or  exhausted  airplane  fuel  supply,  and 
of  the  procediues  to  address  it.  This  AD 
requires  revising  the  Non-Normal 
Procedures  Section  of  the  AFM  to 
include  procedures  that  will  enable  the 
flight  crew  to  identify  fuel  system  leaks 
and  to  take  appropriate  action  to 
prevent  further  fuel  loss. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  “ADDRESSES.”  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
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additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  94-NM-50-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures*  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-09-10  Boeing:  Amendment  39-8899. 
Docket  94-NM-50-AD. 

Applicability:  AU  Model  757  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flight  crew  is  advised  of 
the  potential  hazard  associated  with  fuel 
exhaustion  due  to  undetected  fuel  leakage, 
and  of  the  procedures  necessary  to  address  it, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  revise  the  Non-Normal 
Procedures  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  procedures,  which  will  enable  the 
flight  crew  to  identify  fuel  system  leaks  and 
to  take  appropriate  action  to  prevent  further 
fuel  loss.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

“Flight  Management  Computer  (FMC) 
Message  Fuel  QTY  Error  or  Fuel  Disagree 
Compare  the  Fuel  Quantity  Indicating 
System  (FQIS)  total  fuel  quantity  and  the 
FMC  calculated  fuel  remaining  (based  on  fuel 
flow)  with  estimated  fuel  usage  data. 

If  a  fuel  leak  is  suspected,  close  the 
crossfeed  valve  and  turn  off  the  center  fuel 
pumps.  Watch  for  any  unusual  decrease  in 
fuel  tank  quantity  and/or  a  fuel  imbalance  to 
determine  if  fuel  is  being  lost. 

If  an  engine  fuel  leak  is  confirmed  (either 
visually  or  by  cockpit  indications),  shut 
down  the  affected  engine  to  stop  the  leak  and 
retain  fuel.  After  shutdown,  fuel  from  the 
remaining  center,  left,  and  right  main  tanks 
may  be  used  for  the  operating  engine.  Use 
FQIS  to  determine  fuel  remaining.” 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  Federal  Aviation 
Regulations  (FAR)  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  This  amendment  becomes  effective  on 
May  11. 1994. 


Issued  in  Renton.'Washington,  on  April  20. 
1994. 

S.  R.  MiUer, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

(FR  Doc.  94-9989  Filed  4-25-94:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  229,  230,  239  and  249 

[Release  Nos.  33-7053;  34-33918, 
International  Series  Release  No  653,  File 
No.  S7-30-93] 

RIN  3235-AF83 

Simplification  of  Registration  and 
Reporting  Requirements  for  Foreign 
Companies;  Safe  Hartxirs  for  Public 
Announcements  of  Unregistered 
Offerings  and  Broker-Dealer  Research 
Reports 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is 
announcing  the  adoption  of  a  rule  and 
amendments  to  rules  and  forms  to 
streamline  registration  and  reporting 
requirements  for  foreign  companies  by 
expanding  the  universe  of  foreign 
issuers  eligible  to  use  short-form  and 
shelf  registration  under  the  Securities 
Act  of  1933  (the  “Securities  Act”); 
streamlining  financial  statement 
reconciliation  and  financial  schedule 
requirements:  and  expanding  safe 
harbor  protection  for  analyst  reports 
with  respect  to  sizeable  foreign 
companies.publicly  traded  offshore.  In 
addition,  the  Commission  is  providing  a 
new  safe  harbor  for  certain  company 
announcements  regarding  exempt 
offerings  or  unregistered  offshore 
offerings. 

EFFECTIVE  DATE:  April  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Folsom  Kinsey  or  Annemarie 
Tierney,  (202)  272-3246,  Office  of 
International  Corporate  Finance, 
Division  of  Corporation  Finance,  or, 
with  respect  to  accounting  matters, 
Wayne  E.  Camall,  (202)  272-2553, 
Office  of  the  Chief  Accountant,  Division 
of  Corporation  Finance,  U.S.  Securities 
and  Exchange  Commission, 

Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  amendments  to 
the  following  rules  and  forms  under  the 
Securities  Act  of  1933: '  Form  F-1,2 


'15  U.S.C.  77aetseq. 
M7  CFR  239.31. 
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Form  F-2,3  Form  F-3,*  Form  F-4,5  Rule 
135,«  Rule  139,7  Rule  457,8  Rule  462,9 
Rule  475a,  >o  Rule  477,“  Rule  902  of 
Regulation  S,>2  Rule  502(c)  of 
Regulation  D  *3  and  Item  512  of 
Regulation  S-K.'<  In  addition,  the 
Conunission  is  adopting  new  Rule 
135c  >5  under  the  Securities  Act  and 
amendments  to  Form  20-F  >6  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act”).' 7 

I.  Introduction 

The  Commission  today  is  adopting  a 
number  of  initiatives  designed  to 
streamline  the  registration  and  reporting 
process  for  foreign  companies  accessing 
the  U.S.  public  securities  markets.  In 
companion  releases,  the  Commission  is 
proposing  additional  initiatives  to 
further  this  goal. '»  The  rule  and 
amendments  adopted  today  were 
proposed  by  the  Commission  on 
November  3, 1993.  i’  In  most  respects, 
the  rule  and  amendments  are  being 
adopted  substantially  as  proposed. 

Most  of  the  comment  letters  received 
regarding  the  proposals  were  generally 
supportive  of  the  Commission’s  efforts 
to  reduce  the  registration  and  reporting 
burdens  on  foreign  companies.  7o  A 
number  of  commenters  suggested 
modifications  to  the  proposals,  a 
number  of  which  have  been 
incorporated  into  the  provisions  being 
adopted. 

Tnese  provisions  are  part  of  the 
ongoing  efforts  of  the  Commission  to 
ease  the  transition  of  foreign  companies 
into  the  U.S.  disclosure  system,  enhance 
the  efficiencies  of  the  registration  and 
reporting  processes  and  lower  costs  of 
compliance,  where  consistent  with 
investor  protection. 

The  new  provisions  further  streamline 
the  foreign  issuer  integrated  disclosure 
system.  This  system  already  provides  a 


J 17  CFR  239.32. 

«17CFR  239.33. 

5 17  CFR  239.34. 

*17  CFR  230.135. 

’17  CFR  230.139. 

*17  CFR  230.457. 

»17  CFR  230.462. 

•017  CFR  230.475a. 

"17  CFR  230.477. 

•2 17  CFR  230.902. 

•s  17  CFR  230.502(c). 

1*17  CFR  229.512. 

See  17  CFR  230.13Sc,  being  adopted  today. 

•«17CFR249.220f. 

I’  15  U.S.C.  78a  et  seq. 

•*See  Securities  Act  Release  Nos.  7054,  7055  and 
7056  (April  19.  1994). 

•»  Securities  Act  Release  No.  7029  (Nov.  3, 1993) 
[58  FR  60307)  (the  "Proposing  Release"). 

20  Thirty-one  comment  letters  on  the  proposal 
were  received.  Those  letters  and  a  summary  of  the 
comments  are  available  for  public  Inspection  and 
copying  in  File  No.  S7-30-93  at  the  Commission’s 
Public  Reference  Room  in  Washington,  DC. 


number  of  accommodations  to  foreign 
practices  and  policies.  These 
accommodations  include: 

•  Interim  reporting  on  the  basis  of 
home  country  regulatory  and  stock 
exchange  practices;  quarterly  reports  are 
not  required  from  foreign  issuers; 

•  Exemption  from  the  proxy  rules  and 
Section  16  insider  stock  reports  and 
short-swing  profit  recovery; 

•  Executive  compensation  disclosure 
requirements  that  allow  disclosure  of 
compensation  for  executives  on  an 
aggregate  basis,  if  so  reported  in  the 
issuer’s  home  country;  and 

•  Offering  document  financial 
statements  that  are  required  to  be 
updated  principally  on  a  semi-annual, 
rather  than  quarterly,  basis. 

Additionally,  t6  facilitate  cross  border 
offerings  and  stock  market  listings,  the 
Commission  staff  has  implemented 
procedures  to  review  foreign  issuers’ 
disclosure  documents  in  draft  form  on 
a  non-public  basis,  if  requested  by  the 
issuer.  Recognizing  the  particular 
difficulties  of  co-ordinating  time 
schedules  for  cross  border  offerings,  the 
review  process  has  been  tailored  to 
accommodate  the  special  scheduling 
demands  for  such  offerings.  As  reflected 
in  the  companion  releases,  the 
Commission’s  efforts  to  address  the 
special  needs  of  foreign  companies 
entering  the  U.S.  public  markets  are 
ongoing  and  will  continue,  as  consistent 
wifli  investor  protection. 

II.  Expanded  Availability  of  Short-Form 
and  Shelf  Registration 

The  Commission  is  adopting  revisions 
to  its  registration  forms  to  extend  to 
foreign  issuers  the  benefits  of  short-form 
and  shelf  registration  to  the  same  extent 
available  to  domestic  companies. 

A.  Short-Form  Registration  Statements 

Under  the  amendments  adopted 
today,  the  public  float  threshold  for  use 
of  Form  F-3  and  full  shelf  registration 
is  reduced  from  $300  million  to  $75 
million  and  the  reporting  history 
requirement  is  reduced  from  36  months 
to  12  months.2i  These  are  the  same  as 
the  eligibility  criteria  applicable  to 
domestic  companies  using  Form  S-3. 

As  proposed.  Form  F-3  would  not 
have  required  that  an  annual  or  interim 
report  have  been  filed  or  submitted  to 
the  Commission  prior  to  first  use  of  the 
Form.  Despite  the  proposal’s 
requirement  that  a  foreign  issuer  have 
been  subject  to  the  Exchange  Act 
reporting  requirements  for  12,months  to 
be  eligible  to  use  Form  F-3,  it  would 


2>  The  amendments  adopted  today  also  reduce  the 
public  float  test  specifled  in  form  F-2  to  S75 
million,  as  proposed. 


have  been  possible  for  an  eligible  issuer 
to  have  filed  no  reports  during  that 
period.22  As  explained  in  the  Proposing 
Release,  foreign  issuers,  unlike  domestic 
companies,  are  required  to  submit  to  the 
Commission  under  Form  6-K  only  those 
interim  reports  and  other  materials  that 
the  issuer  prepares  in  accordance  with 
home  country  or  home  market 
requirements  or  delivers  to  its 
securityholders.  Moreover,  unlike 
domestic  companies  using  Form  S-3, 
foreign  companies  registering  on  Form 
F-3  are  not  required  to  incorporate  by 
reference  all  their  reports  on  Form  6-K, 
but  may  chose  which  reports  are 
incorporated.  In  light  of  these 
differences,  as  suggested  by  several 
commenters,  the  revisions  to  Form  F-3 
as  adopted  require  that  the  company 
have  filed  at  least  one  annual  report 
prior  to  first  use  of  the  Form  in  order  to 
ensure  that  information  regarding  the 
issuer  is  available  to  the  market.23 

B.  Shelf  Registration 

The  expanded  eligibility  for  short- 
form  registration  on  Form  F-3  in  turn 
will  allow  more  foreign  companies  the 
full  benefits  of  shelf  registration.^* 
Issuers  eligible  to  register  securities  for 
primary  offerings  using  short-form 
registration  are  able  to  offer  those 
securities  on  a  delayed  or  continuous 
basis  under  the  Commission  shelf 
registration  procedures. 25  Through 
expanded  Form  F-3  eligibility,  foreign 
issuers  will  be  allowed  the  same 
financing  flexibility  and  efficiency  that 
domestic  issuers  have  through  Form  S- 
3  eligibility.26  In  addition,  as  proposed, 
the  unallocated  shelf  registration 


22  Domestic  issuers  are  permitted  to  use  Form  S~ 

3  after  being  subject  to  reporting  requirements  for 
12  months,  regardless  of  whether  they  have  filed  an 
annual  report.  Unlike  foreign  issuers,  however, 
domestic  issuers  are  required  to  file  quarterly 
reports  and  such  reports  would  be  incorporated  by 
reference  into  the  Form  S-3  registration  statement. 

22This  requirement  has  been  added  to  the  issuer 
eligibility  criteria  because  of  its  applicability  to  all 
offerings  registered  on  Form  F-3. 

S'*  See  revisions  to  Item  512(a)(1)  of  Regulation  S- 
K  (§  229.512(a)(1))  that  codify  prior  staff 
interpretations  allowing  foreign  issuers  to 
incorporate  Exchange  Act  reports  in  order  to  update 
shelf  registration  statements  to  the  same  extent  as 
domestic  issuers.  See  also  revisions  to  Item 
512(a)(4)  that  allow  Form  F-3  issuers  to  incorporate 
Exchange  Act  reports  in  order  to  update  flnancial 
statements  and  other  information  for  shelf  offerings 
in  accordance  with  Rule  3-19  of  Regulation  S-X 
(§210.3-19)  and  Section  10(a)(3)  of  the  Securities 
Act  (15  U.S.C  77i(a)(3)). 

29  Rule  415(a)(lKxl,  17  CFR  230.415(a)(l)(x). 

2*  Under  a  staff  interpretation,  foreign  private 
issuers  of  asset-backed  securities  are  eligible  to  use 
shelf  registration  regardless  of  whether  such 
securities  are  registered  on  Form  F-l,  Form  F-2  or 
Form  F-3  or  the  issuer  flies  on  registration  forms 
for  domestic  issuers.  The  registration  statement 
would  include  disclosure  appropriate  for  asset- 
backed  securities,  regardless  of  the  form  used. 
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process  is  being  extended  to  foreign 
companies  on  the  same  basis  as  for 
domestic  companies.27  The  unallocated 
shelf  process  will  permit  foreign  private 
issuers  registering  on  Form  F-3  to  use 
one  registration  statement  to  register 
debt,  equity  and  other  securities, 
without  specifying  the  amount  of  each 
class  of  securities  to  be  offered.^* 

C.  Investment  Grade  Non-Convertible 
Securities 

Form  F-3  is  amended  as  proposed  to 
permit  foreign  issuers  to  use  short-form 
registration  for  all  investment  grade 
non-convertible  securities, 29  without 
regard  to  the  size  of  issuers’  public 
float.3o  These  provisions  parallel  those 
applied  to  domestic  companies.  The 
amendments  to  Forms  F-2  and  F-3  also 
clarify  that  the  investment  grade  rating 
must  exist  at  the  time  of  sale  to  the 
public,  rather  than  at  the  time  of 
effectiveness. 

Tl\^  amendments  also  expand  the 
availability  of  short-form  registration  to 
all  investment  grade  securities  of 
majority-owned  subsidiaries  of  foreign 
companies,  which  mirrors  the  treatment 
of  domestic  companies,  as  proposed. 

D.  Secondary  Offerings,  Rights  Offers, 
Dividend  or  Interest  Reinvestment 
Plans,  Convertible  Securities  and 
Warrants 

Previously,  a  public  float  test  applied 
to  all  users  of  Form  F-3.  In  the 
amendments  adopted  today,  the 
Commission,  as  proposed,  is  eliminating 
the  public  float  requirements  for  short- 
form  registration  in  connection  with 
secondary  offerings  and  certain  rights 
offers,  dividend  or  interest  reinvestment 
plans,  conversion  of  convertible 
securities  and  exercise  of  warrants,3i  to 


2’  A  foreign  issuer  wishing  to  convert  an  existing 
effective  shelf  registration  statement  to  an 
unallocated  shelf  registration  statement  should  use 
the  same  procedures  set  forth  in  a  staff  interpretive 
letter  for  domestic  issuers.  See,  Transitional 
Procedures  for  Converting  to' an  Unallocated  Shelf 
Fegistration  (Nov.  19, 1992). 

See  General  Instruction  II.C.  to  Form  F-3, 
General  Instruction  H.  to  Form  F-4  and  revisions 
to  Rule  457  under  the  Securities  Act.  Of  course,  the 
issuer  must  be  eligible  to  use  Form  F-3  for  each 
type  of  securities  it  registers. 

»To  qualify  as  investment  grade,  a  security  must 
be  so  rated  by  a  nationally  recognized  statistical 
rating  organization,  as  that  term  is  used  in  Rule 
15c3-l(c)(2)(vi)(F)  under  the  Exchange  Act 
(§240.15c3-l(c)(2)(vi)(F)). 

»  Corresponding  changes  are  being  made  to  the 
provisions  of  Form  F-2  that  previously  allowed  for 
registration  of  non-convertible  investment  grade 
debt  securities  (but  not  preferred  securities)  without 
regard  to  public  float  or  reporting  history.  See 
General  Instruction  l.B.2.  to  Form  F-2. 

3'  See  General  Instructions  I.B.3.  and  I.B.4  to 
Form  F-3.  In  addition,  the  revisions  being  made 
today  provide  immediate  effectiveness  of 
registration  statements  relating  to  dividend  or 
interest  reinvestment  plans.  See  revisions  to 


parallel  the  requirements  for  domestic 
issuers. 

For  domestic  issuers  that  do  not  have 
$75  million  in  public  float,  use  of  Form 
S-3  for  rights  offers,  dividend  or  interest 
reinvestment  plans,  conversion  of 
convertible  securities  and  exercise  of 
warrants  is  conditioned  on  delivery  of 
information  to  subject  security  holders 
in  the  12  months  prior  to  registration.32 
The  required  information  is  contained 
in  the  issuer’s  proxy  statement  and 
annual  report  to  securityholders 
prepared  pursuant  to  the  Commission’s 
proxy  rules.33  Foreign  private  issuers 
are  exempt  from  the  proxy  rules  and 
thus  would  not  have  had  reason  to 
deliver  such  information  to  their 
securityholders. 

Comment  was  requested  concerning 
whether  an  information  delivery 
condition  should  be  applied  to  all  or 
certain  foreign  issuers.  Several 
commenters  suggested  that  a  foreign 
Issuer  with  a  public  float  below  $75 
million  should  be  required  to  deliver 
information  similar  to  that  required  of 
domestic  issuers.  In  view  of  the 
requirement  being  adopted  today  that  an 
issuer  filing  a  registration  statement  on 
Form  F-3  have  filed  at  least  one  annual 
report  under  the  Exchange  Act  and 
given  foreign  issuers’  historic  exemption 
from  the  proxy  rules,  including  the 
annual  report  delivery  requirement,  the 
revisions  to  Form  F-3  do  not  impose  an 
information  delivery  requirement.  Form 
F-3  requires  an  issuer  to  provide  copies 
of  its  Form  20-F  annual  report  to 
offerees  upon  request.34  Thus,  annual 
information  will  be  available  to 
investors. 

III.  Streamlining  Reconciliation 
Requirements 

A.  Acceptance  of  Cash  Flow  Statements 
Prepared  in  Accordance  With 
International  Accounting  Standards 

The  Commission  is  adopting  as 
proposed,  with  certain  clarifications, 
amendments  to  accept  without 
reconciliation  a  cash  flow  statement 
prepared  in  accordance  with 
International  Accounting  Standards  No. 
7,  “Cash  Flow  Statements,’’  as  amended 
(“IAS  7’’). 


General  Instruction  IB.  to  Form  F-3  and  Rule  462 
under  the  Securities  Act  (§230.462).  Conforming 
revisions  to  Rules  475a  and  477  under  the 
Securities  Act  (§§  230.475a  and  230.477)  also  are 
being  made.  See  also  Rule  405  under  the  Securities 
Act  (§  230.405)  which  defines  “dividend  or  interest 
reinvestment  plan.” 

32  See  General  Instruction  I.B.4.  of  Form  S-3. 

33  See  Rule  14a-3(b)  under  the  Exchange  Act 
(§240.14a-3(b)). 

3'*  See  General  Instruction  D.B.  to  Form  F-3  and 
Item  502(c)  of  Regulation  S-K  (§  229.502(c)). 


The  commenters  specifically 
addressing  this  issue  supported  the 
proposal.  Most  of  the  commenters  did 
not  believe  that  the  Financial 
Accounting  Standards  Board  (“FASB") 
should  devote  the  resources  to  amend 
Statement  of  Financial  Accounting 
Standards  No.  95  (“SFAS  95’’),  and  the 
Commission  agrees.  One  commenter 
recommended  that  the  final  rules 
provide  guidance  on  the  transition  from 
a  statement  prepared  in  or  reconciled  to 
U.S.  GAAP  to  one  prepared  in 
accordance  with  IAS  7.  In  response  to 
this  comment,  the  General  Instructions 
to  Form  20-F  provide  that  the 
presentation  of  cash  flow  information 
should  be  consistent  for  all  periods 
presented  in  the  filing. 

B.  Transitional  Reconciliation 
Requirements 

The  Gommission  is  adopting,  as 
proposed,  amendments  to  Form  20-F 
that  would  permit  first-time  registrants 
with  the  Commission  to  reconcile  the 
required  financial  statements  35  and 
selected  financial  data  for  only  the  two 
most  recently  completed  fiscal  years 
and  any  required  interim  periods.36 

In  each  subsequent  year  an  additional 
year  of  reconciliation  would  be 
required.  Thus,  for  example,  a  foreign 
company  with  a  calendar  fiscal  year-end 
entering  the  U.S.  market  in  Novem’oer 
1994  would  be  required  to  provide 
reconciled  information  with  respect  to 
1993  and  1992  and  interim  periods.  In 
the  annual  report  it  files  for  1994  and 
any  registration  statement  filed 
thereafter  (until  the  filing  of  the  1995 
annual  report),  the  reconciled  data 
would  be  provided  for  three  years,  i.e., 
1992,  1993  and  1994,  and  interim 
periods  if  applicable. 

The  amendments  do  not  change  the 
requirements  with  respect  to  the 
primary  financial  statements  to  be 
included  in  the  filings,  i.e.,  audited 
balance  sheets  for  the  two  most  recently 
completed  fiscal  years  and  audited 
income  and  cash  flow  statements  for  the 
three  most  recently  completed  fiscal 
years, 37  and  separate  financial 
statements  of  significant  acquirees  or 


3.' Where  financial  statements  of  an  acquired 
business  or  significant  investee  must  also  be 
furnished,  the  amendments  eliminate  the 
requirement  to  reconcile  the  earliest  of  the  three 
years  if  that  information  was  not  previously 
included  in  a  Filing  with  the  Commission. 

3i>  Reconciliation  of  interim  information  is  not 
required  for  periodic  reporting  purposes  under  the 
Exchange  Act. 

37  If  the  Financial  statements  are  prepared  in 
accordance  with  U.S.  GAAP,  the  audited  income 
statement  and  statement  of  cash  flows  would  only 
be  required  for  two  years.  Selected  Financial  data  for 
the  full  Five  Fiscal  years  would  still  be  required, 
using  the  accounting  principles  used  for  reporting 
to  its  shareholders. 
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significant  investees.  Likewise,  the 
requirement  to  include  selected 
financial  data  for  the  five  most  recent 
fiscal  years  remains  unchanged. 

A  majority  of  commenters  supported 
the  proposed  transitional  rules  for 
reconciliation.  There  were  some,  on  the 
other  hand,  that  opposed  the  change 
and  several  others  that  questioned 
whether  the  cost  savings  from 
eliminating  the  reconciliation  of  the 
earliest  year  of  the  audited  income  and 
cash  flow  statements  would  be 
significant  enough  to  justify  the 
accommodation. 

Based  on  its  review  of  the  comments, 
as  well  as  its  prior  discussions  with 
foreign  issuers  that  have  entered  or 
considered  entering  the  U.S.  public 
securities  markets,  the  Commission 
believes  the  amendments  will  facilitate 
foreign  companies’  entry  into  the  U.S. 
public  securities  market  consistent  with 
investor  protection.  Therefore,  the 
amendments  are  adopted  as  proposed. 

In  response  to  comments,  Form  20-F 
will  be  clarified  to  indicate  that  the 
transitional  reconciliation  reUef  also 
applies  to  financial  disclosures  required 
by  U.S.  GAAP  and  Regulation  S-X. 

The  Commission  also  is  adopting,  as 
proposed,  amendments  to  allow  the 
simpler  reconciliation  pursuant  to  Item 
17  of  Form  20-F  for  all  offerings  of  non- 
convertible  investment  grade  securities 
(whether  debt,  preferred  stock  or  other 
securities)  regardless  of  the  registration 
form  used  by  the  foreign  private 

issuer.38 

C.  Reconciliation  of  Financial 
Statements  of  Significant  Acquirees  and 
Significant  Equity  Investees 

The  Commission  is  adopting, 
substantially  as  proposed,  amendments 
that  forego  requiring  a  quantified 
reconciliation  of  separate  financial 
statements  of  certain  acquired 
businesses  and  of  certain  less-than- 
majority-owned  investees  (“equity 
investees”)  based  on  higher  thresholds 
of  significance.  A  description  of 
differences  in  accounting  methods 
would  continue  to  be  required. 

Financial  statements  of  acquirees  would 
not  have  to  be  reconciled  unless  the 
acquiree  exceeds  the  30%  significance 
level  based  on  the  registrant’s 
investment,  assets  and  pre-tax  income.39 
Similarly,  financial  statements  of 


*  ■'»  See  General  Instruction  l.B.2.  to  Form  F-3, 
General  Instruction  I.D.  to  Form  F-2,  Item  11(c)  of 
Form  F-1  and  Instruction  2  thereto.  Instructions  to 
Item  n(a)  of  Form  F-4,  Item  12(b)(2)  and 
12(b)(3)(vii)  of  Form  F-4,  Instructions  to  Item  13(a) 
of  Form  F-4  and  Item  14(h)  of  Form  F-4. 

Reconciliation  to  U.S.  GAAP  would  continue  to 
be  required  for  pro  forma  Financial  information 
depicting  the  effects  of  a  registrant's  acquisition  of 
a  business. 


significant  equity  investees  would  not 
have  to  be  reconciled  unless  the 
investee  exceeds  the  30%  significance 
level,  but  using  only  the  investment  and 
pre-tax  income  tests  for  significance.4o 

Frequently,  the  information  required 
by  Item  18  of  Form  20-F  regarding  U.S. 
GAAP  and  Regulation  S-X  is  more 
difficult  to  obtain  for  financial 
statements  of  acquirees  and  investees 
than  for  the  issuer,  but  it  is  typically 
less  critical  to  an  understanding  of  the 
issuer’s  financial  condition.'»i  As 
suggested  by  several  commenters, 
compliance  with  Item  17  of  Form  20-F 
will  be  acceptable  for  financial 
statements  of  all  significant  acquirees 
and  investees.42 

D.  Accommodation  With  Respect  to  Pro 
Rata  Consolidation 

CJenerally  accepted  accounting 
principles  in  some  countries  allow  pro 
rata  consolidation  for  certain  joint 
ventures  that  would  be  accounted  for 
under  the  equity  method  pursuant  to 
U.S.  GAAP.  Net  income  and 
shareholders’  equity  are  not  affected  by 
an  issuer’s  use  of  pro  rata  consolidation 
rather  than  the  equity  method.  There 
may,  however,  be  significant  differences 
in  line  item  amounts  reported  in  the 
balance  sheet  and  statements  of  income 
and  cash  flows  as  a  result  of  the  method 
chosen. 

The  Commission  is  adopting,  with 
certain  modifications  from  the  proposal, 
amendments  to  the  forms  to  streamline 
the  reconciliation  of  these  differences 


See  Rule  l-02(v)  of  Regulation  S-X  (17GFR 
§  2l0.1-02(v)).  The  reconciliation  of  the  registrant's 
primary  Financial  statements  to  U.S.  GAAP  will 
continue  to  encompass  reconciliation  of  the 
registrant's  investment  in  the  investee.  In 
circumstances  where  a  registrant  furnishes  separate 
Financial  statements  of  an  equity  investee  pursuant 
to  Rule  3-09  of  Regulation  S-\,  the  staff  has  not 
required  the  registrant  to  also  furnish  summarized 
Financial  data  of  the  investee  pursuant  to  Rule  4- 
08(g)  of  Regulation  S-X  (Staff  Accounting  Bulletin 
Topic  6:K).  However,  a  registrant  that  furnishes 
separate  Financial  statements  of  an  investee  that  are 
not  prepared  using  the  same  accounting  standards 
as  the  registrant  should  furnish  the  summarized 
Financial  data  pursuant  to  Rule  4-08(g)  on  the  same 
basis  as  the  registrant. 

Instruction  1 1  of  Item  9  (management's 
discussion  and  analysis)  to  Form  20-F  requires  "a 
discussion  of  any  aspect  of  the  differences  between 
foreign  and  United  States  generally  accepted 
accounting  principles,  not  discussed  in  the 
reconciliation,  that  the  registrant  believes  is 
nece.ssary  for  an  understanding  of  the  Financial 
statements  as  a  whole.”  These  matters  may  relate 
to  items  that  would  be  disclosed  if  the  Financial 
statements  were  prepared  under  Item  18  of  Form 
20-F.  (See  Staff  Accounting  Bulletin  Topic  1:D). 

The  registrant  should  consider  discussing  the 
separate  Financial  statements  of  acquirees  and 
investees  in  management's  discussion  and  analysis. 

In  respon.se  to  several  commenters,  the 
Commission  today  is  proposing  in  a  separate  release 
amendments  to  rules  and  forms  that  would  apply 
similar  provisions  to  domestic  issuers.  See 
Securities  Act  Release  No.  7055  (April  19,  1994). 


with  respect  to  foreign  private  issuers 
that  account  for  an  investment  in  a  joint 
venture  using  pro  rata  consolidation. 

The  amendments  would  require  an 
issuer  to  provide  summarized  financial 
information  of  the  current  assets/ 
liahilities,  noncurrent  assets/liahilities, 
net  sales,  gross  profit  and  net  income 
relating  to  its  pro  rata  interest  in  the 
joint  venture.'*^  Separate  financial 
statements  of  a  joint  venture  accounted 
for  using  the  pro  rata  method  are  not 
required  to  be  presented. 

Most  commenters  supported  the 
proposal  to  allow  an  issuer  that  uses  pro 
rata  consolidation  to  provide 
summarized  condensed  financial 
information  on  a  joint  venture  in  lieu  of 
all  of  the  reconciliation  information  that 
would  otherwise  be  required.  Several 
commenters  indicated  that  condensed 
cash  flow  information  should  he 
provided  to  differentiate  cash  flow 
associated  with  entities  controlled  by 
the  registrant  from  those  associated  with 
the  joint  venture.  As  suggested  hy  these 
commenters,  the  rule  requires 
summarized  cash  flow  information — 
i.e.,  totals  for  major  captions  of 
operating,  financing  and  investing 
activities. 

As  pointed  out  by  commenters,  there 
can  be  differences  between  the 
accounting  standards  used  in  the 
primary  statements  and  U.S.  GAAP 
relating  to  the  joint  venture  that  effect 
recognition  and  measurement.  The  rule 
as  adopted  makes  clear  that  the 
omission  fi'om  the  reconciliation 
requirement  only  relates  to  differences 
in  classification  and  display. 

The  Commission  requested  comment 
on  whether  the  proposed  amendment 
should  he  limited  to  certain  types  of 
joint  ventures.  Several  commenters 
suggested  that  limitations  should  apply 
in  order  to  avoid  extending  relief  to 
certain  financing  situations  where  the 
intended  purpose  was  to  keep  the 
selected  debt  and  other  financing  off  the 
balance  sheet.  The  accounting  standards 
in  many  countries  would  limit  the 
application  of  pro  rata  consolidation  to 
appropriate  situations.  However,  given 
the  variability  of  standards  and 
interpretations,  the  rule  as  adopted 
limits  the  accommodation  to  a  joint 
venture  that  is  a  contractual 
arrangement  whereby  two  or  more 
parties  undertake  an  economic  activity 
in  which  the  power  to  govern  the 
financial  and  operating  policies  of  the 
economic  activity  for  purposes  of 
deriving  economic  benefits  are 
contractually  shared.  Therefore,  relief 


<3These  are  the  same  captions  as  required  by 
Rule  l-02(aa)  of  Regulation  S-X  (17  CFR  §210.1- 
02(aa)). 


21648  Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Rules  and  Regulations 


under  the  rule  will  be  available  with 
respect  to  the  accounting  for  any 
operating  entity  in  which  the  issuer 
holds  an  equity  interest  if  the  significant 
financial  and  operating  policies  of  the 
entity  are,  by  contractual  arrangement, 
jointly  controlled  by  all  parties  having 
an  equity  interest  in  that  entity.  The 
Commission  believes  that  few,  if  any. 
substantive  joint  ventures  will  fall 
outside  the  scope  of  this  relief. 

However,  in  the  event  that  an  issuer 
accounts  for  other  types  of  joint 
ventures  using  pro  rata  consolidation, 
the  Commission's  staff  will  consider 
upon  request  whether  to  grant  similar 
relief. 

E.  Elimination  of  Certain  Financial 
Statement  Schedules 

The  amendments  to  eliminate  six 
financial  schedules  are  adopted  as 
proposed.  As  suggested  by  several 
commenters,  the  ^mmission  is 
proposing  to  eliminate  several  ffnancial 
schedules  and  to  provide  comparable 
relief  to  domestic  issuers  in  a 
companion  release.'*-* 

IV.  Safe  Harbors  for  Public 
Announcements  of  Unregistered 
Offerings  and  Broker-Dealer  Research 
Reports 

A.  Company  Announcements  of 
Unregister^  Offerings 

As  noted  in  the  Proposing  Release,  the 
growing  number  of  offshore  offerings 
and  U.S.  private  placements  has 
resulted  in  repeated  requests  for 
guidance  concerning  appropriate 
disclosure  of  such  offerings,  in  light  of 
the  limitations  on  general  solicitation 
and  directed  selling  efforts  in  private 
placements  and  offshore  offerings  under 
Regulation  S.*®  To  address  these 
concerns,  the  Commission  today  is 
adopting  a  new  safe  harbor  for  issuers' 
announcements  of  offerings  not 
registered  or  required  to  be  registered 
under  the  Securities  Act.*®  The  safe 
harbor  is  available  to  both  domestic  and 
foreign  issuers. 

In  response  to  the  Commission’s 
request  for  comment  on  the  new  safe 
harbor,  the  National  Association  of  State 
Securities  Administrators  (NASAA) 
urged  the  Commission  to  provide  the 


«  Siye  Securities  Act  Release  No.  7055  lApril  19. 
1994). 

17  CFR  230.901-230.904  and  Preliminary 
Notes. 

See  new  Rule  135c  (§  230.135c)  and  revisions 
to  Rule  902(b)  of  Regulations  S  (§  230.902(b))  and 
Rule  532(c)  of  Regulation  D  (§  230.502(c)).  Kulo 
902(1))  will  provide  tliat  announcements  made 
pursuant  to  eitlier  Rule  135  or  new  Rule  135c  will 
not  constitute  “directed  selling  efforts"  for  purposes 
of  Regulation  S.  Rule  502(c)  will  exclude  Rule  135c 
announcements  from  the  prohibition  on  general 
solicitation  or  general  advertising. 


safe  harbor  only  for  foreign  and 
domestic  reporting  companies  and 
foreign  companies  that  have  obtained  a 
Rule  12g3-2(b)  exemption  if  such 
information  is  deemed  material  to  the 
marketplace.  NASAA  expressed 
concerns  that,  as  propos^,  the  safe 
harbor  was  overbroad  in  its  applicability 
to  companies  without  a  public  market, 
and  thus  particularly  vulnerable  to 
abuse.  The  Commission  agrees  that  it 
would  be  appropriate  in  introducing  the 
safe  harbor  that  it  be  limited  to  reporting 
companies  and  foreign  companies  that 
have  obtained  a  Rule  12g3-2(b)*'' 
exemption.  As  adopted,  the  safe  harbor 
is  so  limited.  Given  the  safe  harbor’s 
requirement  that  copies  be  filed  or 
provided  to  the  Commission  and  its 
exclusion  of  announcements  for  the 
purpose  of  conditioning  the  market,  the 
rule  should  provide  adequate  means  to 
address  abuses  without  a  materiality 
requirement. 

In  all  other  respects,  the  terms  and 
conditions  of  the  new  safe  harbor  are 
being  adopted  substantially  as 
proposed.  The  information  permitted  in 
the  announcement  is  limited  to  that 
which  Is  allowed  under  the  safe  harbor 
for  pre-filing  announcements  with 
respect  to  registered  offerings.**  In 
addition,  the  announcement  must 
contain  a  legend  stating  that  the 
securities  are  not  registered  under  the 
Securities  Act  and  may  not  be  sold  in 
the  United  States  absent  registration  or 
an  applicable  exemption  from  the 
registration  requirements.  To  rely  on  the 
safe  harbor,  a  company  must  file  or 
submit  the  announcement  with  the 
Commission  under  Form  8-K  or  6-K,  as 
applicable,  or  provide  it  to  the 
Commission  in  accordance  with  Rule 
12g3-2(b)  if  the  issuer  is  relying  on  that 
exemptive  rule.  The  safe  harbor  is  not 
available  if  the  announcement  is  being 
used  for  the  purpose  of  conditioning  the 
market  in  the  United  States  for  the 
securities  being  offered. 

B.  Broker-Dealer  Research  Reports 

The  amendments  to  Rule  139  under 
the  Securities  Act  are  adopted  today  in 
the  form  proposed.  The  amendments 
provide  that  broker-dealers  may  rely 
upon  the  simpler  conditions  of  the  Rule 
139  safe  harbor  with  respect  to  certain 
foreign  issuers  that  have  had  securities 
listed  or  quoted  on  a  designated  offshore 
securities  market  for  at  least  12  months. 


«^17aTt240.12g3-2(b). 

<"Rule  135  under  the  Securities  Act  (§230.135). 
Rule  135  also  is  being  amended  to  conlorm  to  the 
new  safe  harbor  so  as  to  allow  statements  or  legends 
required  by  foreign  law  to  be  included  in  such 
notices. 


V.  Cost-Benefit  Analysis 

No  specific  data  were  provided  in 
response  to  the  Commission’s  request 
regarding  the  costs  and  benefits  of  the 
rule  and  amendments  being  adopted 
today.  The  commenters  did  not  address 
specifically  the  costs  and  benefits  of  the 
proposed  rule  and  amendments.  Eight 
commenters  generally  opposed  the 
proposals  in  the  belief  that  they  would 
be  detrimental  to  U.S.  investors. 
Seventeen  commenters  addressed 
specific  aspects  of  the  proposals  and 
generally  supported  the  proposals.  The 
Commission  is  not  aware  of  any  costs 
that  will  result  fi-om  the  rule  and 
amendments.  The  Commission  believes 
that  the  adoption  of  these  rules  will  be 
beneficial  to  U.S.  investors,  as  it  will 
encourage  more  foreign  companies  to 
list  their  securities  and  raise  capital  in 
the  United  States  and  be  consistent  with 
investor  protection. 

VI.  Availability  of  Final  Regulatory 
Flexibility  Analysis 

A  Final  Regulatory  Flexibility 
Analysis  in  accordance  with  the 
Regulatory  Flexibility  Act  has  been 
prepared  with  respect  to  the  final  rule 
and  amendments.  A  summary  of  a 
corresponding  Initial  Regulatory 
Flexibility  Analysis  was  included  in  the 
Proposing  Release.  Members  of  the 
public  who  wish  to  obtain  a  copy  of  tlie 
Final  Regulatory  Flexibility  Analysis 
should  contact  Annemarie  Tierney, 
Office  of  International  Corporate 
Finance,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Mail 
Stop  3-9,  Washington,  1X2  20549,  (202) 
272-3246. 

VII.  Statutory  Bases 

The  final  rule  and  amendments  to  the 
Commission’s  rules  and  forms  are  being 
adopted  pursuant  to  sections  6,  7,  8. 10 
and  19(a)  of  the  Securities  Act  of  1933. 
as  amended,  and  sections  3(b),  4A,  12, 
13, 14. 15. 16  and  23  of  the  Securities 
Exchange  Act  of  1934. 

VIII.  Effective  Date 

The  final  rule  and  amendments  to  the 
Commission’s  rules  and  forms  shall  be 
effective  immediately  upon  publication 
in  the  Federal  Register,  in  accordance 
with  the  Administrative  Procedure  Act, 
which  allows  effectiveness  in  less  than 
30  days  after  publication  for,  inter  alia, 
“a  substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction.”  5  U.S.C.  §  553(d)(1). 
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List  of  Subjects  in  17  CFR  Parts  229, 
230,  239  and  249 

Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing, 

Title  17,  chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 


peiragraph  (a)(4)  and  other  information 
necessary  to  ensure  that  all  other 
information  in  the  prospectus  is  at  least 
as  current  as  the  date  of  those  financial 
statements.  Notwithstanding  the 
foregoing,  with  respect  to  registration 
statements  on  Form  F-3  (§  239.33  of  this 
chapter),  a  post-effective  amendment 
need  not  be  filed  to  include  financial 
statements  and  information  required  by 
Section  10(a)(3)  of  the  Act  or  §  210.3—19 
of  this  chapter  if  such  financial 
statements  and  information  are 
contained  in  periodic  reports  filed  with 
or  furnished  to  the  Commission  by  the 
registrant  pursuant  to  section  13  or 
section  15(d)  of  the  Securities  Exchange 
Act  of  1934  that  are  incorporated  by 
reference  in  the  Form  F-3. 


1.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g,  77h,  77). 
77k.  77s,  77aa{25),  77aa(26).  77ddd.  77eee, 
77ggg,  77hhh,  77iii,  77jjj,  77nnn,  77sss,  78c. 
78i,  78j,  78i,  78m,  78n,  78o,  78w,  78W(d),  79e, 
79n,  79t,  80a-8,  80a-29,  80a-30,  80a-37. 
80b-ll,  unless  otherwise  noted. 
***** 

2.  By  revising  the  proviso  following 
paragraph  (a)(l)(iii)  and  revising 
paragraph  (a)(4)  of  §  229.512  to  read  as 
follows: 

§229.512  (Item  512)  Undertakings. 
***** 

(a)  *  •  * 

(!)••* 

(iii)  •  •  • 

Provided,  however,  That  paragraphs 
(a)(l)(i)  and  (a)(l)(ii)  of  this  section  do 
not  apply  if  the  registration  statement  is 
on  Form  S-3  (§  239.13  of  this  chapter). 
Form  S-8  (§  239.16b  of  this  chapter)  or 
Form  F-3  (§  239.33  of  this  chapter),  and 
the  information  required  to  be  included 
in  a  post-effective  amendment  by  those 
paragraphs  is  contained  in  periodic 
reports  filed  with  or  furnished  to  the 
Commission  by  the  registrant  pursuant 
to  section  13  or  section  15(d)  of  the 
Securities  Exchange  Act  of  1934  that  are 
incorporated  by  reference  in  the 
registration  statement. 
***** 

(4)  If  the  registrant  is  a  foreign  private 
issuer,  to  file  a  post-effective 
amendment  to  the  registration  statement 
to  include  any  financial  statements 
required  by  §  210.3-19  of  this  chapter  at 
the  start  of  any  delayed  offering  or 
throughout  a  continuous  offering. 
Financial  statements  and  information 
otherwise  required  by  Section  10(a)(3) 
of  the  Act  need  not  be  furnished, 
provided  that  the  registrant  includes  in 
the  prospectus,  by  means  of  a  post¬ 
effective  amendment,  financial 
statements  required  pursuant  to  this 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

3.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b.  77f,  77g,  77h,  77j, 
77s,  77SSS,  78c.  781,  78m,  78n,  78o,  78w. 
78/l(d),  79t.  80a-8,  80a-29.  80a-30.  and  80a- 
37,  unless  otherwise  noted. 

***** 

4.  The  authority  citations  following 
§§  230.139  and  230.477  are  removed. 

5.  By  revising  paragraph  (a)(6)  of 
§  230.135  to  read  as  follows: 

§  230.1 35  Notice  of  certain  proposed 
offerings. 

(а) *  *  • 

(б)  Any  statement  or  legend  required 
by  State  or  foreign  law  or  administrative 
authority. 

***** 

6.  By  adding  §  230.135c  to  read  as 
follows: 

§  230.135c  Notice  of  certain  proposed 
unregistered  offerings. 

(a)  For  the  purposes  only  of  section  5 
of  the  Act,  a  notice  given  by  an  issuer 
required  to  file  reports  pursuant  to 
section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  or  a  foreign  issuer 
that  is  exempt  from  registration  under 
the  Securities  Exchange  Act  of  1934 
pursuant  to  §  240.12g3-2(b)  of  this 
chapter  that  it  proposes  to  make,  is 
making  or  has  made  an  offering  of 
securities  not  registered  or  required  to 
be  registered  imder  the  Act  shall  not  be 
deemed  to  offer  any  securities  for  sale 
if: 

(1)  Such  notice  is  not  used  for  the 
purpose  of  conditioning  the  market  in 
the  United  States  for  any  of  the 
securities  offered; 

(2)  Such  notice  states  that  the 
securities  offered  will  not  be  or  have  not 


been  registered  under  the  Act  and  may 
not  be  offered  or  sold  in  the  United 
States  absent  registration  or  an 
applicable  exemption  from  registration 
requirements;  and 

(3)  Such  notice  contains  no  more  than 
the  following  additional  information: 

(i)  The  name  of  the  issuer; 

(ii)  The  title,  amount  and  basic  terms 
of  the  securities  offered,  the  amount  of 
the  offering,  if  any,  made  by  selling 
security  holders,  the  time  of  the  offering 
and  a  brief  statement  of  the  manner  and 
purpose  of  the  offering  without  naming 
the  underwriter; 

(iii)  In  the  case  of  a  rights  offering  to 
security  holders  of  the  issuer,  the  class 
of  securities  the  holders  of  which  will 
be  or  were  entitled  to  subscribe  to  the 
securities  offered,  the  subscription  ratio, 
the  record  date,  the  date  upon  which  the 
rights  are  proposed  to  be  or  were  issued, 
the  term  or  expiration  date  of  the  rights 
and  the  subscription  price,  or  any  of  the 
foregoing; 

(iv)  In  the  case  of  an  offering  of 
securities  in  exchange  for  other 
securities  of  the  issuer  or  of  another 
issuer,  the  name  of  the  issuer  and  the 
title  of  the  securities  to  be  surrendered 
in  exchange  for  the  securities  offered, 
the  basis  upon  which  the  exchange  may 
be  made,  or  any  of  the  foregoing; 

(v)  In  the  case  of  an  offering  to 
employees  of  the  issuer  or  to  employees 
of  any  affiliate  of  the  issuer,  the  name 
of  the  employer  and  class  or  classes  of 
employees  to  whom  the  securities  are 
offered,  the  offering  price  or  basis  of  the 
offering  and  the  period  during  which 
the  offering  is  to  be  or  was  made  or  any 
of  the  foregoing:  and 

(vi)  Any  statement  or  legend  required 
by  State  or  foreign  law  or  administrative 
authority. 

(b)  Any  notice  contemplated  by  this 
section  may  take  the  form  of  a  news 
release  or  a  written  communication 
directed  to  security  holders  or 
employees,  as  the  case  may  be,  or  other 
published  statements. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  in 
the  case  of  a  rights  offering  of  a  security 
listed  or  subject  to  unlisted  trading 
privileges  on  a  national  securities 
exchange  or  quoted  on  the  NASDAQ 
inter-dealer  quotation  system 
information  with  respert  to  the  interest 
rate,  conversion  ratio  and  subscription 
price  may  be  disseminated  throu^  the 
facilities  of  the  exchange,  the 
consolidated  transaction  reporting 
system,  the  NASDAQ  system  or  the  Dow 
Jones  broad  tape,  provided  such 
information  is  already  disclosed  in  a 
Form  8-K  (§  249.308  of  this  chapter)  on 
file  with  the  Commission,  in  a  Form  6- 
K  (§  249.306  of  this  chapter)  furnished 
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to  the  Commission  or.  in  the  case  of  an 
issuer  relying  on  §  240.12g3-2(b)  of  this 
chapter,  in  a  submission  made  pursuant 
to  that  Section  to  the  Commission. 

(d)  The  issuer  shall  file  any  notice 
contemplated  by  this  section  with  the 
Commission  under  cover  of  Form  8-K 
(§  249.308  of  this  chapter)  or  furnish 
such  notice  under  Form  6-K  (§  249.306 
of  this  chapter),  as  applicable,  and,  if 
relying  on  §  240.12g3-2{b)  of  this 
chapter,  shall  furnish  such  notice  to  the 
Commission  in  accordance  with  the 
provisions  of  that  exemptive  Section. 

7.  By  redesignating  paragraph  (a)  as 
paragraph  (a)(1)  and  adding  paragraph 

(a)(2)  to  §  230.139  to  read  as  follows: 

§  230.139  Definition  of  “offer  for  sale”  and 
“offer  to  soli"  in  sections  2(10)  and  5(c)  In 
relation  to  certain  publications. 

•  *  *  *  • 

(a)(1)  *  •  * 

(2)  The  registrant  is  a  foreign  private 
issuer  that  meets  all  the  registrant 
requirements  of  Form  F-3  (§  239.33  of 
this  chapter),  other  than  the  reporting 
history  provision  of  paragraph  A.2.(a)  of 
General  Instruction  I.  of  such  form,  and 
meets  the  minimum  float  or  investment 
grade  securities  provisions  of  either 
paragraph  B.l.  or  B.2.  of  General 
Instruction  I.  of  such  form,  and  the 
registrant’s  securities  have  been  traded 
for  a  period  of  at  least  12  months  on  a 
designated  offshore  securities  market,  as 
defined  in  §  230.902(a),  and  such 
information,  opinion  or 
recommendation  is  contained  in  a 
publication  which  is  distributed  with 
reasonable  regularity  in  the  normal 
course  of  business. 
***** 

8.  By  revising  paragraph  (o)  of 
§  230.457  to  read  as  follows: 

§  230.457  Computation  of  fee. 
***** 

(o)  Where  an  issuer  eligible  to  use 
Form  S-3  (§  239.13  of  this  chapter)  or 
Form  F-3  (§  239.33  of  this  chapter)  is 
registering  securities  pursuant  to 
General  Instruction  I.B.l.  or  I.B.2.  to 
Form  S-3  (§  239.13  of  this  chapter)  or 
Form  F-3  (§  239.33  of  this  chapter),  as 
applicable,  to  be  offered  on  a  delayed  or 
continuous  basis  pursuant  to 
§230.415(a)(l)(x).  or  pursuant  to 
General  Instruction  H.  to  Form  S-4 
(§  239.25  of  this  chapter)  or  General 
Instruction  F.  to  Form  F-4  (§  239.34  of 
this  chapter),  as  applicable,  in 
connection  with  a  business  combination 
transaction  pursuant  to 
§  230.415(a)(l)(viii),  the  registration  fee 
may  be  calculated  on  the  basis  of  the 
maximum  oBering  price  of  all  the 
securities  listed  in  the  “Calculation  of 
Registration  Fee”  table. 


9.  By  revising  §  230.462  to  read  as 
follows: 

§  230.462  Effective  date  of  a  registration 
statement  filed  on  form  S-8,  and  on  certain 
Forms  S-3  and  F-3. 

A  registration  statement  on  Form  S- 
8  (§  239.16b  of  this  chapter)  and  a 
registration  statement  on  Form  S-3 
(§  239.13  of  this  chapter)  or  on  Form  F- 
3  (§  239.33  of  this  chapter)  for  a 
dividend  or  interest  reinvestment  plan 
shall  become  effective  upon  filing  with 
the  (Dommission. 

10.  By  revising  §  230.475a  to  read  as 
follows: 

§  230.47Sa  Certain  pre-effective 
amendments  deenved  filed  with  the  consent 
of  the  Commission. 

Amendments  to  a  registration 
statement  on  Form  F-2  (§  239.32  of  this 
chapter)  relating  to  a  dividend  or 
interest  reinvestment  plan,  or  on  Form 
S-4  (§  239.25  of  this  chapter)  complying 
with  (General  Instruction  G  of  that  Form, 
filed  prior  to  the  e^ectiveness  of  such 
registration  statement  shall  be  deemed 
to  have  been  filed  with  a  consent  of  the 
Commission  and  shall  accordingly  be 
treated  as  part  of  the  registration 
statement. 

11.  By  revising  paragraph  (li)  of 
§  230.477  to  read  as  follows: 

§  230.477  Withdrawal  of  registration 
statement  or  amendment 
***** 

(b)  Any  application  for  withdrawal  of 
a  registration  statement  filed  on  Form 
F-2  (§  239.32  of  this  chapter)  relating  to 
a  dividend  or  interest  reinvestment 
plan,  or  on  Form  S— 4  (§  239.25  of  this 
chapter)  complying  with  Gieneral 
Instruction  G  of  that  Form,  and/or  any 
pre-effective  amendment  thereto,  will  be 
deemed  granted  upon  filing  if  such 
filing  is  made  prior  to  the  effective  date.. 
***** 

12.  By  revising  paragraph  (cl  of 
§  230.502  to  read  as  follows; 

§  230.502  General  conditions  to  be  met 

***** 

(c)  Limitation  on  manner  of  offering. 
Except  as  provided  in  §  230.5040))(1). 
neither  the  issuer  nor  any  |>erson  acting 
on  its  behalf  shall  offer  or  sell  the 
securities  by  any  form  of  general 
solicitation  or  general  advertising, 
including,  but  not  limited  to.  tlie 
following; 

(1)  Any  advertisement,  article,  notice 
or  other  communication  published  in 
any  newspaper,  magazine,  or  similar 
media  or  broadcast  over  television  or 
radio;  and 

(2)  Any  seminar  or  meeting  whose 
attendees  have  been  invited  by  any 


general  solicitation  or  general 
advertising: 

Provided,  however,  that  publication  by 
an  issuer  of  a  notice  in  accordance  with 
§  230.135c  shall  not  be  deemed  to 
constitute  general  solicitation  or  general 
advertising  for  purposes  of  this  section. 
***** 

13.  By  adding  paragraph  (b)(7)  to 
§  230.902  to  read  as  follows: 

§  23D.902  Definitions. 

***** 

(b)  Directed  Selling  Efforts.  •  •  * 

(7)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  publication  by  an  issuer 
of  a  notice  in  accordance  with  §  230.135 
or  §  230.135c  shall  not  be  deemed 
“directed  selling  efforts.” 
***** 

PART  239-FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

14.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h.  77j,  77s. 
77SSS,  78c,  78/,  78m,  78n.  78o{d).  78w(a), 
78i7{d),  79e.  79f.  79g,  79).  79/,  79m.  79n.  79q. 
79t.  80a-«.  80a-29.  80a-30  and  BOa-37, 
unless  otherwi.se  noted. 
***** 

15.  By  revising  paragraph  (c)  of  Item 
1 1  and  Instructions  to  Item  11  of  Form 
F-1  (§  239.31)  to  read  as  follows; 

Note:  Form  F-1  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-1 


Item  11.  Information  with  respect  to  the 
Registrant. 

***** 

(c)  information  required  by  Item  17  of 
Form  20-F  may  be  furnished  in  lieu  of  the 
information  specified  by  Item  18  thereof  if 
the  only  securities  being  registered  are  non- 
convertible  securities  that  are  “investment 
grade  securities.”  as  defined  below,  or  the 
only  securities  to  be  registered  are  to  be 
offered:  (1)  Upon  the  exercise  of  outstanding 
rights  granted  by  the  issuer  of  the  securities 
to  be  offered,  if  such  rights  are  granted  on  a 
pro  rata  basis  to  all  existing  security  holders 
of  the  class  of  securities  to  which  the  rights 
attach  and  there  is  no  standby  underwriting 
in  the  United  States  or  similar  arrangement; 
or  (2)  pursuant  to  a  dividend  or  interest 
reinvestment  plan;  or  (3)  upon  the 
conversion  of  outstanding  convertible 
securities  or  upon  the  exercise  of  outstanding 
transferable  warrants  issued  by  the  issuer  of 
the  securities  to  be  offered,  or  by  an  affiliate 
of  such  issuer. 

Instructions 

1  Attention  is  directed  to  section  10(a)(3) 
of  the  flecurities  Act. 

2.  A  non-convertible  security  is  an 
investment  grade  security  if,  at  the  time  of 
sale,  at  least  one  nationally  recognized 
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statistical  rating  organization  (as  that  term  is 
used  in  Rule  15c3-l(c)(2)(vi)(F)  under  the 
Exchange  Act  (§  240.15c3-l(c)(2)(viKF)  of 
this  chapter)  has  rated  the  security  in  one  of 
its  generic  rating  categories  that  signifies, 
investment  grade;  typically,  the  four  highest 
rating  categories  (within  which  there  may  be 
sub-rategories  or  gradations  indicating 
relative  standing)  signify  investment  grade. 
***** 

16.  By  revising  paragraph  (b)(2). 
Instruction  2  to  paragraph  (b).  and 
paragraph  (d)  of  §  239.32;  in  Form  F-2 
(§  235.32)  by  revising  Cieneral 
Instruction  I.B.2.  and  Instruction  2 
thereto,  and  revising  General  Instruction 
I.D.  to  read  as  follows: 

§  239.32  Form  F-2,  for  registration  under 
the  Securities  Act  of  1933  for  securities  of 
certain  foreign  private  issuers. 
***** 

(b)(1)*  *  * 

(2)  The  provisions  of  paragraph 
(b)(l)(i)  of  this  section  do  not  apply  to 
any  registrant  if: 

(i)  The  aggregate  market  value 
worldwide  of  the  voting  stock  of  the 
registrant  held  by  non-affiliates  is  the 
equivalent  of  $75  million  or  more,  or  if 
non-convertible  securities  that  are 
“investment  grade  securities,”  as 
deffned  in  Instructions  to  paragraph  (b) 
of  this  section,  are  being  registered;  and 

(ii)  The  registrant  has  Rlra  at  least  one 
Form  20-F  (§  249.220f  of  this  chapter). 
Form  40-F  (§  249.240f  of  this  chapter) 
or  Form  10-K  (§  249.310  of  this  chapter) 
that  is  the  latest  required  to  have  been 
filed. 

Instructions  to  paragraph  (b) 

1,  •  *  * 

t.  A  non-convertible  security  is  an 
investment  grade  security  if,  at  the  time  of 
sale,  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that  term  is 
used  in  §  240.15c3-l(c)(2)(vi)(F)  of  this 
chapter)  has  rated  the  security  in  one  of  its 
generic  rating  categories  that  signifies 
investment  grade;  typically,  the  four  highest 
rating  categories  (within  which  there  may  be 
sub-categories  or  gradations  indicating 
relative  standing)  signify  investment  grade. 
***** 

(d)  The  financial  statements  included 
in  this  registration  statement  comply 
with  Item  18  of  Form  20-F  (§  249.220f 
of  this  chapter);  provided,  however,  that 
if  the  securities  being  registered  are  non- 
convertible  securities  that  are 
“investment  grade  securities,”  as 
deffned  in  Instructions  to  paragraph  (b) 
of  this  section,  such  financial  statements 
comply  with  either  Item  17  or  Item  18 
of  Form  20-F  (§  249.220f  of  this 
chapter). 

***** 

Note;  Form  F-2  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 


Form  F-2 


General  Instructions 

1.  Eligibility  Requirements  for  Use  of  Form 
F-2 

***** 

B.l.  *  *  • 

2.  The  provisions  of  this  paragraph  B.l. a. 
do  not  apply  to  any  registrant  if:  (i)  the 
aggregate  market  value  worldwide  of  the 
voting  stock  of  the  registrant  held  by  non- 
affiliates  is  the  equivalent  of  $75  million  or 
more,  or  if  non-convertible  securities  that  are 
“investment  grade  securities,"  as  defined 
below,  are  being  registered  and  (il)  the 
registrant  has  filed  at  least  one  Form  20-F, 
Form  40-F  or  Form  10-K  that  is  the  latest 
required  to  have  been  filed. 

instructions 

I  *  *  • 

2.  A  non-convertible  security  is  an 
“investment  grade  security"  if,  at  the  time  of 
sale,  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that  term  is 
used  in  Rule  15c3-l(c)(2Mvi)(F)  under  the 
Exchange  Act  (§  240.15c3-l(c)(2)(vi)(F)  of 
this  chapter)  has  rated  the  security  in  one  of 
its  generic  rating  categories  that  signifies 
investment  grade;  typically,  the  four  highest 
rating  categories  (within  which  there  may  be 
sub-categories  or  gradations  indicating 
relative  standing)  signify  investment  grade. 
***** 

D.  The  financial  statements  Included  in 
this  registration  statement  comply  with  Item 
18  of  Form  20-F;  provided,  however,  that  if 
the  securities  being  registered  are  non- 
convertible  securities  that  are  “investment 
grade  securities.”  as  defined  above,  such 
financial  statements  comply  with  either  Item 
17  or  Item  18  of  Form  20-F. 
***** 

17.  By  revising  the  text  of  paragraph 
(g)  preceding  the  Note  of  §  239.32  to 
read  as  follows: 

§  239.32  Form  F-2,  for  registration  under 
the  Securities  Act  of  1933  for  securities  of 
certain  foreign  private  issuers. 
***** 

(g)  If  a  registrant  is  a  majority-owned 
subsidiary  that  does  not  meet  the 
conditions  of  these  eligibility 
requirements,  it  nevertheless  shall  be 
deemed  to  have  met  such  conditions  if 
its  parent  meets  the  conditions  and  if 
the  parent  fully  and  unconditionally 
guarantees  the  payment  obligations  on 
the  securities  being  registered,  and  the 
securities  being  registered  are  nwi- 
convertible  securities. 
***** 

18.  By  amending  Form  F-2  (§  239.32) 
by  revising  the  first  sentence  of 
paragraph  C.  of  General  Instruction  I., 
revising  paragraph  (b)(2)  of  Item  11, 
revising  paragraph  (b)  of  Item  17,  and 
revising  Instruction  3  to  the  Signatures 
to  read  as  follows: 


Note:  Form  F-2  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-2 

***** 

General  Instructions 

1.  Eligibility  Requirements  for  Use  of  Form 
F-2 

***** 

G.  If  a  registrant  is  a  majority-owned 
subsidiary  that  does  not  meet  the  conditions 
of  these  eligibility  requirements,  it 
nevertheless  shall  be  deemed  to  have  met 
such  conditions  if  its  parent  meets  the 
conditions  and  if  the  parent  fully  and 
unconditionally  guarantees  the  payment 
obligations  on  the  securities  being  registered, 
and  the  securities  being  registered  are  non- 
convertible  securities.  •  •  • 
***** 

Item  11.  Material  Changes. 

(a) *  *  * 

(b) (1)  •  •  • 

(2)  If  the  financial  statements  included  in 
this  registration  statement  in  accordance  with 
Item  1 2  are  not  sufficiently  current  to  comply 
with  the  requirements  of  Rule  3-19  of 
Regulation  S-X  (§  210.3-19  of  this  chapter), 
financial  statements  necessary  to  comply 
with  that  rule  shall  be  presented  (i)  directly 
in  the  prospectus,  (ii)  through  incorporation 
by  reference  and  delivery  of  a  Form  6-K 
identified  in  the  prospectus  as  containing 
such  financial  statements,  or  (iii)  through 
incorporation  by  reference  and  delivery  of  an 
amended  Form  20-F,  Form  40-F  or  Form  10- 
K,  in  which  case  the  prospectus  shall 
disclose  that  the  Form  20-F,  Form  40-F  or 
Form  10-K  has  been  so  amended. 
***** 

Item  17.  Undertakings. 

(a) «  *  * 

(b)  The  registration  statement  shall  contain 
an  undertaking  substantially  as  follows: 

The  undersigned  registrant  hereby 
undertakes  to  deliver  or  cause  to  be  delivered 
with  the  prospectus,  to  each  person  to  which 
the  prospectus  is  sent  or  given:  the 
registrant’s  latest  filing  on  Form  20-F,  Form 
40-F  or  Form  10-K;  and  any  filing  on  Form 
10-Q,  Form  8-K  or  Form  6-K  incorporated 
by  reference  into  the  prospectus. 


Signs  tiu^ 

***** 

Instruction 

***** 

3.  Where  eligibility  for  use  of  the  Form  is 
based  on  the  assigiunent  of  a  security  rating 
under  General  Instruction  I.B.2.,  the 
registrant  may  sign  the  registration  statement 
notwithstanding  the  fact  that  such  security 
rating  has  not  bmn  assigned  by  the  filing 
date,  provided  that  the  registrant  reasonably 
believes,  and  so  states,  that  the  security 
rating  requirement  will  be  met  by  the  time  of 
sale. 

***** 

19.  By  amending  §  239.33  by  revising 
the  introductory  text  of  paragraph  (a) 
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and  paragraphs  (a)(1)  and  (a)(2), 
removing  paragraph  (a)(4)  and  the 
Instruction  thereto,  redesignating 
paragraphs  (a)(5),  (a)(6)  and  (a)(7)  as 
paragraphs  (a)(4),  (a)(5)  and  (a)(6), 
revising  newly  designated  paragraph 
(a)(5)  and  the  first  sentence  of  the  Note 
following  newly  designated  paragraph 
(a)(5)(iii);  and  amending  Form  F-3  by 
revising  the  introductory  text  of  General 
Instruction  I.A.  and  General  Instructions 
I.A.l.  and  I.A.2.,  removing  General 
Instruction  I.A.4.  and  the  Instruction 
immediately  following,  redesignating 
General  Instructions  I.A.5.,  I.A. 6.  and 
I. A. 7.  as  General  Instructions  I. A. 4., 

I.A.5.  and  I.A.6.,  republishing  the 
introductory  text  and  revising 
paragraphs  (ii)  and  (iii)  of  newly 
designated  General  Instruction  I.A.5. 
and  the  first  sentence  of  the  Note 
following  newly  designated  General 
Instruction  I.A.5.(iii)  to  read  as  follows: 

§  239.33  Form  F-3,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  foreign  private  issuers  offered 
pursuant  to  certain  types  of  transactions. 

***** 

(a)  Registrant  requirements.  Except  as 
set  forth  in  this  paragraph  (a),  all 
registrants  must  meet  the  following 
conditions  in  order  to  use  this  Form  F- 
3  for  registration  under  the  Securities 
Act  of  securities  offered  in  the 
transactions  specified  in  paragraph  (b) 
of  this  section: 

(1)  The  registrant  has  a  class  of 
securities  registered  pursuant  to  section 
12(b)  of  the  Securities  Exchange  Act  of 
1934  (“Exchange  Act”)  or  has  a  class  of 
equity  securities  registered  pursuant  to 
section  12(g)  of  the  Exchange  Act  or  is 
required  to  file  reports  pursuant  to 
section  15(d)  of  the  Exchange  Act  and 
has  filed  at  least  one  annual  report  on 
Form  20-F  (§  249.220f  of  this  chapter), 
on  Form  10-K  (§  249.310  of  this 
chapter)  or,  in  the  case  of  registrants 
described  in  General  Instruction  A(2)  of 
Form  40-F,  on  Form  40-F  (§  249.240f  of 
this  chapter)  under  the  Exchange  Act. 

(2)  The  registrant: 

(i)  Has  been  subject  to  the 
requirements  of  section  12  or  15(d)  of 
the  Exchange  Act  and  has  filed  all  the 
material  required  to  be  filed  pursuant  to 
sections  13, 14  or  15(d)  of  the  Exchange 
Act  for  a  period  of  at  least  twelve 
calendar  months  immediately  preceding 
the  filing  of  the  registration  statement 
on  this  form;  and 

(ii)  Has  filed  in  a  timely  manner  all 
reports  required  to  be  filed  during  the 
twelve  calendar  months  and  any  portion 
of  a  month  immediately  preceding  the 
filing  of  the  registration  statement  and, 
if  the  registrant  has  used  (during  those 
twelve  calendar  months  and  that 


portion  of  a  month)  §  240.12b-25(b)  of 
this  chapter  with  respect  to  a  report  or 
a  portion  of  a  report,  that  report  or 
portion  thereof  has  actually  been  filed 
within  the  time  period  prescribed  by 
§  240.12b-25(b)  of  this  Chapter. 
***** 

(5)  Majority-Owned  Subsidiaries.  If  a 
registrant  is  a  majority-owned 
subsidiary,  security  offerings  may  be 
remstered  on  this  form  if: 

(i)  The  registrant-subsidiaiy  itself 
meets  the  Registrant  Requirements  and 
the  applicable  Transaction  Requirement; 

(ii)  The  parent  of  the  registrant- 
subsidiary  meets  the  Registrant 
Requirements  and  the  conditions  of  the 
Transaction  Requirement  set  forth  in 
paragraph  f!i)(2)  of  this  section 
(Offerings  of  Certain  Debt  or  Preferred 
Securities)  are  met;  or 

(iii)  The  parent  of  the  registrant- 
subsidiary  meets  the  Registrant 
Requirements  and  the  applicable 
Transaction  Requirement  and  fully  and 
unconditionally  guarantees  the  payment 
obligations  on  the  securities  being 
registered,  and  the  securities  being 
registered  are  non-convertible  securities. 

Note:  In  the  situation  described  in 
paragraph  (a)(6)(iii)  of  this  section,  the 
parent-guarantor  is  the  issuer  of  a  separate 
security  consisting  of  the  guarantee  which 
must  be  concurrently  registered  but  may  be 
registered  on  the  same  registration  statement 
as  are  the  guaranteed  securities.  •  •  * 

•  •  •  •  • 

Note:  Form  F-3  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 

***** 


preceding  the  filing  of  the  registration 
statement  on  this  Form;  and  (b)  has  filed 
in  a  timely  manner  all  reports  required 
to  be  filed  during  the  twelve  calendar 
months  and  any  portion  of  a  month 
immediately  preceding  the  filing  of  the 
registration  statement  and,  if  the 
registrant  has  used  (during  those  twelve 
calendar  months  and  that  portion  of  a 
month)  Rule  12b-25(b)  (§240.12b-25(b) 
of  this  chapter)  under  the  Exchange  Act 
with  respect  to  a  report  or  a  portion  of 
a  report,  that  report  or  portion  thereof 
has  actually  been  filed  within  the  time 
period  prescribed  by  the  Rule. 
***** 

5.  Majority-Owned  Subsidiaries. 

If  a  registrant  is  a  majority-owned 
subsidiary,  security  offerings  may  be 
registered  on  this  Form  if: 

(i)  *  *  * 

(ii)  The  parent  of  the  registrant- 
subsidiary  meets  the  Registrant 
Requirements  and  the  conditions  of 
Transaction  Requirement  B.2.  (Offerings 
of  Certain  Debt  or  Preferred  Securities) 
are  met;  or 

(iii)  The  parent  of  the  registrant- 
subsidiary  meets  the  Registrant 
Requirements  and  the  applicable 
Transaction  Requirements  and  fully  and 
unconditionally  guarantees  the  payment 
obligations  on  the  securities  being 
registered,  and  the  securities  being 
registered  are  non-convertible  securities. 

Note:  In  the  situation  described  in 
paragraph  (iii)  of  General  Instruction  I.A.5., 
the  parent-guarantor  is  the  issuer  of  a 
separate  security  consisting  of  the  guarantee 
which  must  be  concurrently  registered  but 
may  be  registered  on  the  same  registration 
statement  as  are  the  guaranteed  securities. 


General  Instructions 

I.  Eligibility  Requirements  for  Use  of  Form  F- 
3 

***** 

A.  Registrant  Requirements 

Except  as  set  forth  below,  all  registrants 
must  meet  the  following  conditions  in  order 
to  use  this  Form  F-3  for  registration  under 
the  Securities  Act  of  securities  offered  in  the 
transactions  specified  in  I.B.  below: 

1.  The  registrant  has  a  class  of 
securities  registered  pursuant  to  Section 
12(b)  of  the  Sectirities  Exchange  Act  of 
1934  ("Exchange  Act”)  or  has  a  class  of 
equity  securities  registered  pursuant  to 
Section  12(g)  of  the  Exchange  Act  or  is 
required  to  file  reports  pursuant  to 
Section  15(d)  of  the  Exchange  Act. 

2.  The  registrant:  (a)  has  been  subject 
to  the  requirements  of  Section  12  or 
15(d)  of  the  Exchange  Act  and  has  filed 
all  the  material  required  to  be  filed 
pursuant  to  Section  13, 14  or  15(d)  of 
the  Exchange  Act  for  a  period  of  at  least 
tw'elve  calendar  months  immediately 


***** 

20.  By  revising  paragraphs  (b)(1), 
(b)(2),  (b)(3)  and  (b)(4)  and  adding  an 
Instruction  to  paragraph  (b)(1)  of 
§  239.33;  and  revising  General 
Instructions  I.B.I.,  I.B.2.,  I.B.3.  and 
I.B.4.  of  Form  F-3  (§  239.33)  to  read  as 
follows: 

§  239.33  Form  F-3,  for  registration  under 
the  Securities  Act  of  1933  of  securities  of 
certain  foreign  private  Issuers  offered 
pursuant  to  certain  types  of  transactions. 
***** 

(b)  *  *  * 

(1)  Primary  offerings  by  certain 
registrants.  Securities  to  be  offered  for 
cash  by  or  on  behalf  of  a  registrant, 
provided  that  the  aggregate  market  value 
worldwide  of  the  voting  stock  held  by 
non-affiliates  of  the  registrant  is  the 
equivalent  of  $75  million  or  more.  In  the 
case  of  secxuities  registered  pursuant  to 
this  paragraph,  the  financial  statements 
included  in  this  registration  statement 
must  comply  with  Item  18  of  Form  20- 
F  (§  249.220f  of  this  chapter). 
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Instruction  to  Paragraph  (b)(1) 

The  aggregate  market  value  of  the 
registrant's  outstanding  voting  stock  shall  be 
computed  by  use  of  the  price  at  which  the 
stock  was  last  sold,  or  the  average  of  the  bid 
and  asked  prices  of  such  stock,  in  the 
principal  market  for  such  stock  as  of  a  date 
within  60  days  prior  to  the  date  of  filing.  See 
the  definition  of  "affiliate"  in  Securities  Act 
Rule  405  (§  230.405  of  this  chapter). 

(2)  Primary  offerings  of  non- 
convertible  investment  grade  securities. 
Non-convertible  securities  to  be  offered 
for  cash  if  such  securities  are  investment 
grade  securities.  A  non-convertible 
security  is  an  investment  grade  security 
if,  at  the  time  of  sale,  at  least  one 
nationally  recognized  statistical  rating 
organization  (as  that  term  is  used  In 

§  240.15c3-l(c)(2)(vi)(F)  of  this  chapter) 
has  rated  the  security  in  one  of  its 
generic  rating  categories  that  signifies 
investment  grade;  typically,  the  four 
highest  rating  categories  (within  which 
there  may  be  subcategories  or  gradations 
indicating  relative  standing)  signify 
investment  grade.  In  the  case  of 
securities  registered  pursuant  to  this 
paragraph,  the  financial  statements 
included  in  this  registration  statement 
may  comply  with  Item  17  or  18  of  Form 
2{>-F  (§  249.220f  of  this  chapter). 

(3)  Transactions  involving  secondary 
offerings.  Outstanding  securities  to  be 
offered  for  the  account  of  any  person 
other  than  the  issuer,  including 
securities  acquired  by  standby 
underwTitors  in  connection  with  the  call 
or  redemption  by  the  issuer  of  warrants 
or  a  class  of  convertible  securities.  In 
the  case  of  such  securities,  the  financial 
statements  included  in  this  registration 
statement  may  comply  with  Item  17  or 

1 8  of  Form  20-F  (§  249.220f  of  this 
chapter).  In  addition.  Form  F-3 
(§  239.33)  may  be  used  by  affiliates  to 
register  securities  for  resale  pursuant  to 
the  conditions  specified  in  General 
Instruction  C  to  Form  S-8  (§  239.16b).  In 
the  case  of  such  securities,  the  financial 
statements  included  in  this  registration 
statement  must  comply  with  Item  18  of 
Form  20-F  (§  249.220f  of  this  chapter). 

(4)  Rights  offerings,  dividend  or 
interest  reinvestment  plans,  and 
conversions  or  warrants.  Seinirities  to  be 
offered: 

(i)  Upon  the  exercise  of  outstanding 
rights  granted  by  the  issuer  of  the 
securities  to  be  offered,  if  such  rights  are 
granted  pro  rata  to  all  existing  security 
holders  of  the  class  of  securities  to 
which  the  rights  attach;  or 

(ii)  Pursuant  to  a  dividend  or  interest 
reinvestment  plan;  or 

(iii)  Upon  the  conversion  of 
outstanding  convertible  securities  or 
upon  the  exercise  of  outstanding 
transferable  warrants  issued  by  the 


issuer  of  the  securities  to  be  offered,  or 
by  an  affiliate  of  such  issuer.  In  the  case 
of  securities  registered  pursuant  to  this 
paragraph,  tlie  financial  statements 
included  in  this  registration  statement 
rhay  comply  with  Item  17  or  18  of  Form 
20-F  (§  249.220f  of  this  chapter).  The 
registration  of  securities  to  be  offered  or 
sold  in  a  standby  underwriting  in  the 
United  States  or  similar  arrangement  is 
not  permitted  pursuant  to  this 
paragraph.  See  paragraphs  (b)  (1).  (2) 
and  (3)  of  this  section. 

Note:  Form  F-3  does  not  and  these 
emendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 

*  •  *  •  ft 

General  Instructions 

I.  Eligibility  Requirements  for  Use  of  Form  F- 
3 

ft  ft  ft  ft  '  ft 

B.  Transaction  Requirements 

•  •  •  •  • 

1.  Primary  Offerings  by  Certain  Registrants. 
Securities  to  be  offered  for  cash  by  or  on 
behalf  of  a  registrant,  provided  that  the 
aggregate  market  value  worldwide  of  the 
voting  stock  held  by  non-affiliates  of  the 
registrant  is  the  equivalent  of  $75  million  or 
more.  In  the  case  of  securities  registered 
pursuant  to  this  paragraph,  the  financial 
statements  included  in  this  registration 
statement  must  comply  with  Item  18  of  Form 
2C)-F. 

Instruction 

The  aggregate  m.arket  value  of  the 
registrant’s  outstanding  voting  stock  shall  be 
computed  by  use  of  the  price  at  which  the 
stoc.k  was  last  sold,  or  the  average  of  the  bid 
end  asked  prices  of  such  stock,  in  the 
principal  market  for  such  stock  as  of  a  date 
within  60  days  prior  to  the  date  of  filing.  See 
the  definition  of  "affiliate"  In  Securities  Act 
Rule  405  (§  230.405  of  this  chapter). 

2.  Primary  Offerings  of  Non-Convertible 
Investment  Grade  Securities.  Non-convertible 
securities  to  be  offered  for  cash  if  such 
securities  are  “investment  grade  securities." 
A  non-convertible  security  is  an  "investment 
grade  security”  if,  at  the  time  of  sale,  at  least 
one  nationally  recognized  statistical  rating 
organization  (as  that  term  is  used  in  Rule 
15c3-l(c)(2)(vi){F)  under  the  Exchange  Act 
{§  240.15c3-l(c)(2){vi)(F)  of  this  chapter))  has 
rated  the  security  in  one  of  its  generic  rating 
categories  that  signifies  investment  grade; 
topically,  the  four  highest  rating  categories 
(within  which  there  may  be  subcategories  or 
gradations  indicating  relative  standing) 
signify  investment  grade.  In  the  case  of 
securities  registered  pursuant  to  this 
paragraph,  the  financial  statements  included 
in  this  registration  statement  may  comply 
with  Item  17  or  18  of  Form  20-F, 

3.  Transactions  Involving  Secondary 
Offerings.  Outstanding  securities  to  be 
offered  for  the  account  of  any  person  other 
than  the  issuer,  including  securities  acquired 
by  standby  underwriters  in  connection  with 


the  call  or  redemption  by  the  issuer  of 
warrants  or  a  class  of  convertible  securities. 

In  the  case  of  such  securities,  the  financial 
statements  included  in  this  registration 
statement  may  comply  with  Item  17  or  18  of 
Form  20-F.  In  addition.  Form  F-3  may  be 
used  by  affiliates  to  register  securities  for 
resale  pursuant  to  the  conditions  specified  in 
General  Instruction  C  to  Form  S-8  (§  239.16b 
of  this  chapter).  In  the  case  of  such  securities, 
the  financial  statements  included  In  this 
registration  statement  must  comply  with  Item 
18  of  Form  20-F  (§  249.220f  of  this  chapter). 

4.  Rights  Offerings.  Dividend  or  Interest 
Reinvestment  Plans,  and  Conversions  or 
Warrants.  Securities  to  be  offered:  (a)  upon 
the  exercise  of  outstanding  rights  granted  by 
the  issuer  of  the  securities  to  be  offered,  if 
such  rights  are  granted  pro  rata  to  all  existing 
securityholders  of  the  class  of  securities  to 
which  the  rights  attach;  or  (b)  pursuant  to  a 
dividend  or  interest  reinvestment  plan;  or  (c) 
upon  the  conversion  of  outstanding 
convertible  securities  or  upon  the  exercise  of 
outstanding  transferable  warrants  issued  by 
the  issuer  of  the  securities  to  be  offered,  or 
by  an  affiliate  of  such  issuer.  In  the  case  of 
securities  registered  pursuant  to  this 
paragraph,  the  financial  statements  included 
in  this  registration  statement  may  comply 
with  Item  17  or  18  of  Form  20-F.  The 
registration  of  securities  to  be  offered  or  sold 
in  a  standby  underwriting  in  the  United 
States  or  similar  arrangement  is  not 
permitted  pursuant  to  this  paragraph.  See 
paragraphs  (b)(l],  (2)  and  (3)  of  this  section. 

ft  ft  ft  ft  ft 

21.  By  adding  paragraph  C.  to  General 
Instruction  II.  of  Form  F— 3  (§  239.33)  to 
read  as  follows: 


C  Where  two  or  more  classes  of  securities 
being  registered  on  this  Form  p’orsuant  to 
General  Instruction  I.B.l.  or  I.B.2.  are  to  be 
offered  on  a  delayed  or  continuous  basis 
pursuant  to  Rule  415(a)(l)(x) 

(§  230.415(a)(l)(x)  of  this  chapter).  Rule 
457(o)  (§  230.457(o)  of  this  chapter)  permits 
the  registration  fee  to  be  calculated  on  the 
.basis  of  the  maximum  offering  price  of  all  the 
securities  listed  in  the  “Calculation  of 
Registration  Fee"  table  (“Fee  Table”).  In  this 
event,  while  the  Fee  Table  would  list  each  of 
the  classes  of  securities  being  registered  and 
the  aggregate  proceeds  to  be  raised,  the  Fee 
Table  need  not  specify  for  each  class 
information  as  to  the  amount  to  be  reghstered, 
proposed  maximum  offering  price  per  unit 
and  proposed  maximum  aggic'gate  offering 
price. 

ft  ft  ft  ft  ft 


Note:  Form  F-3  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 

ft  ft  ft  ft  ft 

General  Instructions 

•  •  *  «  • 

n.  Application  of  General  Rules  and 
Regulations 

ft  ft  ft  ft  ft 
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22.  By  revising  the  first  sentence  of 
General  Instruction  III.  of  Form  F-3 
(§  239.33)  and  removing  the  second  and 
third  sentences  of  General  Instruction 
ni.  of  Form  F-3  (§  239.33)  to  read  as 
follows: 

Note:  Form  F-3  does  not  and  these 
amendments  will  not  ap{)ear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 

*  •  •  *  * 

General  Instructions 

***** 

111.  Dividend  or  Interest  Reinvestment  Plans: 
Filing  and  Effectiveness  of  Registration 
Statement;  Requests  for  Confidential 
Treatment 

Original  registration  statements  on  this 
Form  F-3  solely  with  respect  to  securities 
offered  pursuant  to  dividend  or  interest 
reinvestment  plans  shall  become  effective 
automatically  upon  filing  (Rule  456, 

§  230.456  of  this  chapter)  pursuant  to  the 
provisions  of  Section  8(a)  of  the  Act  (Rule 
462,  §  230.462  of  this  chapter).  *  *  * 
***** 

23.  By  amending  Item  11  of  Form  F- 
3  (§  239.33)  by  revising  paragraph  (a), 
paragraph  (b)(1)  up  to  (i)  and  paragraph 
{h)(2)  to  read  as  follows: 

Note:  Form  F-3  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 

***** 

Item  11.  Material  Changes 

(a)  Describe  any  and  ail  material  changes 
in  the  registrant's  affairs  that  have  occurred 
since  the  end  of  the  latest  fiscal  year  for 
which  certified  financial  statements  are 
included  in  this  registration  statement  in 
accordance  with  Item  12  of  this  Form  and 
that  have  not  been  described  in  a  report  on 
Form  6-K  (§  249.306  of  this  chapter).  Form 
10-Q  (§  249.308a  of  this  chapter)  or  Form  8- 
K  (§  249.308  of  this  chapter)  filed  under  the 
Exchange  Act  and  incorporated  by  reference 
pursuant  to  Item  12  of  this  Form. 

{b)(l)  Include  in  the  prospectus,  if  not 
included  in  documents  incorporated  by 
reference  into  the  prospectus  pursuant  to 
Item  12  or  a  prospectus  previously  filed 
piu^uant  to  Rule  424  (b)  or  (c)  under  the 
Securities  Act  or,  where  no  prospectus  was 
required  to  be  filed  pursuant  to  Rule  424(b), 
the  prospectus  included  in  the  registration 
statement  at  effectiveness,  or  a  Form  8-K 
filed  during  either  of  the  two  preceding 
years:  (i)  *  *  * 

(2)  If  the  financial  statements  included  in 
this  registration  statement  in  accordance  with 
Item  12  are  not  sufficiently  current  to  comply 
with  the  requirements  of  Rule  3-19  of 
Regulation  S-X  (§  210.3-19  of  this  chapter), 
financial  statements  necessary  to  comply 
with  that  rule  shall  be  presented  (i)  directly 
in  the  prospectus,  (ii)  through  incorporation 
by  reference  of  a  Form  6-K  identified  in  the 
prospectus  as  containing  such  financial 
statements,  or  (iii)  through  incorporation  by 


reference  of  an  amended  Form  20-F,  Form 
40-F  or  Form  10-K,  in  which  case  the 
prospectus  shall  disclose  that  the  Form  20- 
F,  Form  4Q-F  or  Form  10-K  has  been  so 
amended. 

***** 

24.  By  amending  Item  12  of  Form  F- 
3  (§  239.33)  by  revising  paragraphs  (a), 
(b).and  (c)  to  read  as  follows; 

Note;  Form  F-3  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 

***** 

Item  12.  Incorporation  of  Certain  Information 
by  Reference 

(a)  The  registrant’s  latest  Form  20-F,  Form 
40-F,  Form  10-K  or  Form  10  filed  pursuant 
to  the  Exchange  Act  shall  be  incorporated  by 
reference.  Any  report  on  Form  10-^  or  Form 
8-K  filed  since  the  date  of  filing  of  the 
annual  report  incorporated  by  reference  also 
shall  be  incorporated  by  reference.  If  capital 
stock  is  to  be  registered  and  securities  of  the 
same  class  are  registered  under  Suction  12  of 
the  Exchange  Act,  the  description  of  such 
class  of  securities  which  is  contained  in  a 
registration  statement  filed  under  the 
Exchange  Act,  including  any  amendment  or 
reports  filed  for  the  purpose  of  updating  such 
description  shall  be  incorporated  by 
reference. 

Instruction  •  •  • 

(b)  The  prospectus  shall  also  state  that  all 
subsequent  annual  reports  filed  on  Form  20- 
F,  Form  40-F  or  Form  10-K,  and  all 
subsequent  filings  on  Forms  10-Q  and  8-K 
filed  by  the  registrant  pursuant  to  the 
Exchange  Act,  prior  to  the  termination  of  the 
offering,  shall  be  deemed  to  be  incorporated 
by  reference  into  the  prospectus. 

(c)  The  registrant  may  incorporate  by 
reference  any  Form  6-K  meeting  the 
requirements  of  this  Form.  If  the  registrant 
intends  to  incorporate  any  Form  6-K 
subsequently  submitted  to  the  Commission, 
the  prospectus  shall  state  that  the  registrant 
may  incorporate  such  Forms  6-K  by 
identifying  in  such  Forms  that  they  are  being 
incorporated  by  reference  into  this  Form. 

Instructions 

***** 

25.  By  revising  Instruction  3.  to  the 
Signatures  of  Form  F-3  {§  239.33)  to 
read  as  follows: 

Note:  Form  F-3  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-3 

***** 

Signatures 

***** 

3.  Where  eligibility  for  use  of  the  Form  is 
based  on  the  assignment  of  a  security  rating 
pursuant  to  General  Instruction  I.B.2..  the 
registrant  may  sign  the  registration  statement 
notwithstanding  the  fact  that  such  security 
rating  has  not  b^n  assigned  by  the  filing 
date,  provided  that  the  registrant  reasonably 
believes,  and  so  states,  that  the  security 


rating  requirement  will  be  met  by  the  time  of 
sale. 

26.  By  amending  Form  F-4  (§  239.34) 
by  revising  funeral  Instruction  B.l.(a) 
and  B.l.(a)(ii)C.,  adding  paragraph  3.  to 
General  Instruction  D.,  revising 
ptaragraphs  (a),  (h)  and  (c)  of  Item  10, 
revising  the  introductory  text  and 
paragraphs  (a)(1).  (a)(2)  and  Instruction 
1  following  paragraph  (a)(3)  of  Item  11 
to  read  as  follows; 

Note:  Form  F-4  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-4 

***** 

General  Instructions 

***** 

B.  Information  With  Respect  to  the  Registrant 

1.  *  •  * 

(a)  Items  10  and  11  of  this  Form,  if  the 
registrant  elects  this  alternative  and  meets 
the  following  requirements  for  use  of  Form 
F-3  (§  239.33  of  this  chapter)  (hereinafter, 
with  respect  to  the  registrant,  “meets  the 
requirements  for  use  of  Form  F-3’’)  for  this 
offering  of  securities: 

(i) .  .  . 

(ii)  One  of  the  following  is  met; 

***** 

C.  The  registrant  is  a  majority-owned 
subsidiary  and  one  of  the  conditions  of 
General  Instruction  I.  A. 5.  of  Form  F-3  is  met. 

***** 

D.  Application  of  General  Rules  and 
Regulations 

***** 

3.  Where  two  or  more  classes  of  securities 
being  registered  on  this  Form  are  to  be 
offered  on  a  delayed  or  continuous  basis 
pursuant  to  Rule  415(a)(l)(viii) 

(§  230.41 5(a)(l)(viii)  of  this  chapter).  Rule 
457(o)  (§  230.457(o)  of  this  chapter)  permits 
the  registration  fee  to  be  calculated  on  the 
basis  of  the  maximum  offering  price  of  all  the 
securities  listed  in  the  “Calculation  of 
Registration  Fee”  table  (“Fee  Table”)  if  the 
securities  are  being  registered  by  an  issuer 
eligible  to  use  Form  F-3.  In  this  event,  while 
the  Fee  Table  would  list  each  of  the  classes 
of  securities  being  registered  and  the 
aggregate  proceeds  to  be  raised,  the  Fee  Table 
need  not  specify  for  each  class  information 
as  to  the  amount  to  be  registered,  propased 
maximum  offering  price  per  unit  and 
proposed  maximum  aggregate  offering  price. 
***** 

Item  10.  Information  With  Respect  to  Certain 
Form  F-3  Registrants 

***** 

(a)  Describe  any  and  all  material  changes 
in  the  registrant’s  affairs  that  have  occurred 
since  the  end  of  the  latest  fiscal  year  for 
which  audited  financial  statements  are 
incorporated  by  reference  in  accordance  with 
Item  1 1  of  this  Form  and  that  have  not  been 
described  in  a  report  on  Form  6-K  (§  249.306 
of  this  chapter).  Form  10-Q  (§  249.308a  of 
this  chapter)  or  Form  8-K  (§  249.308  of  this 
chapter)  filed  under  the  Exchange  Act; 
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(b)  If  the  financial  statements  incorporated 
by  reference  in  accordance  with  Item  11  of 
this  Form  are  not  sufficiently  current  to 
comply  with  Rule  3-19  of  Regulation  S-X 

(§  210.3-19  of  this  chapter),  financial 
statements  necessary  to  comply  with  that 
rule  shall  be  presented  either  in  the 
prospectus,  in  an  amended  Form  20-F,  40- 
F  or  10-K  (in  which  case  the  prospectus  shall 
disclose  that  such  form  has  been  so 
amended),  or  in  a  Form  6-K,  Form  10-Q  or 
Form  8-K;  and 

(c)  Include  in  the  prospectus,  if  not 
incorporated  by  reference  from  the 
documents  filed  under  the  Exchange  Act 
specified  in  Item  11  of  this  Form,  from  a 
prospectus  previously  filed  pursuant  to  Rule 
424(b)  or  (c)  under  the  Securities  Act 

(§  230.424  of  this  chapter)  or,  where  no 
prospectus  was  required  to  be  filed  pursuant 
to  Rule  424(b),  the  prospectus  included  in 
the  registration  statement  at  effectiveness,  or 
from  a  Form  6-K  filed  during  either  of  the 
two  preceding  fiscal  years: 

*  *  Ik  *  A 

Item  11.  Incorporation  of  Certain  Information 
by  Reference 

If  the  registrant  furnishes  information  in 
accordance  with  the  provisions  of  Item  10  of 
this  Form: 

(a).  .  . 

(1)  The  registrant’s  latest  annual  report  on 
Form  20-F,  on  Form  10-K  or,  in  the  case  of 
registrants  described  in  General  Instruction 
A. (2)  of  Form  40-F,  on  Form  40-F  filed 
pursuant  to  section  13(a)  or  15(d)  of  the 
Exchange  Act  which  contains  financial 
statements  for  the  registrant’s  latest  fiscal 
year  for  which  a  Form  20-F,  Form  10-K  or 
Form  40-F  was  required  to  be  filed; 

(2)  All  reports  filed  pursuant  to  sections 
13(a)  or  15(d)  of  the  Exchange  Act  since  the 
end  of  the  fiscal  year  covered  by  the  financial 
statements  in  the  report  or  registration 
statement  incorporated  pursuant  to  Item 
11(a)(1)  of  this  Form;  and 
***** 

Instructions 

1.  All  annual  reports  or  registration 
statements  incorporated  by  reference 
pursuant  to  Item  1 1  of  this  Form  shall 
contain  financial  statements  that  comply 
with  Item  18  of  Form  20-F  except  that 
financial  statements  of  the  registrants  may 
comply  with  Item  17  of  Form  20-F  if  the  only 
securities  being  registered  are  investment 
grade  securities  as  defined  in  the  General 
Instructions  to  Form  F-3. 
***** 

27.  By  amending  Form  F-4  (§  239.34) 
by  revising  the  second  sentence  of  the 
introductory  text  of  Item  12,  revising  the 
introductory  text  of  paragraph  (a), 
paragraph  (a)(1),  the  introductory  text  of 
paragraph  {a)(2),  paragraphs  {a)(3)  and 

(a) (4),  the  introductory  text  of  paragraph 

(b) ,  the  first  sentence  of  paragraph  (b)(2), 
and  paragraph  (b)(3)(vi’i)  of  Item  12  to 
read  as  follows; 

Note:  Form  F— 4  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 


Form  F— 4 

***** 

Item  12.  Information  With  Respect  to  F-2  or 
F-3  Registrants 

*  •  *  However,  the  registrant  shall  not 
provide  prospectus  information  in  the 
manner  allowed  by  paragraph  (a)  of  this  Item 
if  the  financial  statements  incorporated  by 
reference  pursuant  to  Item  13  of  this  Form 
reflect:  (1)  *  * 

(a)  If  the  registrant  elects  to  deliver  this 
prospectus  together  with  the  annual  report 
incorporated  by  reference  pursuant  to  Item 
13,  or  a  complete  and  legible  facsimile 
thereof: 

(1)  Indicate  that  the  prospectus  is 
accompanied  by  such  annual  report  or 
registration  statement. 

(2)  If  the  financial  statements  incorporated 
by  reference  pursuant  to  Item  13  of  this  Form 
are  not  sufficiently  current  to  comply  with 
Rule  3-19  of  Regulation  S-X,  provide  the 
information  required  by  Rule  10-01  of 
Regulation  S-X  and  Item  9  of  Form  20-F  by 
one  of  the  following  means:  •  •  • 

(3)  If  not  reflected  in  the  registrant’s  annual 
report  incorporated  by  reference  in 
accordance  with  Item  13  of  this  Form, 
provide  information  required  by  Rule  3-05 
and  Article  11  of  Regulation  S-X  with  respect 
to  transactions  other  than  that  pursuant  to 
which  the  securities  being  registered  are  to  be 
issued. 

(4)  Describe  any  and  all  material  changes 
in  the  registrant’s  affairs  that  have  occurred 
since  the  end  of  the  latest  fiscal  year  for 
which  audited  financial  statements  are 
incorporated  by  reference  in  accordance  with 
Item  13  of  this  Form  and  that  have  not  been 
described  in  a  report  on  Form  6-K,  Form  10- 
Q  or  Form  8-K  delivered  with  the  prospectus 
in  accordance  with  paragraph  (2)(ii)  of  this 
Item. 

(5) *  *  * 

(b)  If  the  registrant  elects  not  to  deliver  its 
annual  report  incorporated  by  reference 
pursuant  to  Item  13  to  the  securityholders  of 
the  company  to  be  acquired: 

(1).  »  . 

(2)  Include  financial  statements  and 
information  as  required  by  Item  18  of  Form 
20-F,  except  that  financial  statements  of  the 
registrants  may  comply  with  Item  17  of  Form 
20-F  if  the  only  securities  being  registered 
are  investment  grade  securities  as  defined  in 
the  General  Instructions  to  Form  F-2,  *  *  * 

(3) »  *  . 

(vii)  Financial  statements  required  by  Item 
18  of  Form  20-F,  except  that  financial 
statements  of  the  registrants  may  comply 
with  Item  17  of  Form  20-F  if  the  only 
securities  being  registered  are  investment 
grade  securities  as  defined  in  the  General 
Instructions  to  Form  F-2,  and  financial 
information  required  by  Rule  3-05  and 
Article  11  of  Regulation  S-X  with  respect  to 
transactions  other  than  that  pursuant  to 
which  the  securities  being  registered  are  to  be 
issued  (Schedules  required  under  Regulation 
S-X  shall  be  filed  as  “Financial  Statement 
Schedules’’  pursuant  to  Item  21  of  this  Form, 
but  need  not  be  provided  with  respect  to  the 
company  being  acquired  if  information  is 
being  furnished  pursuant  to  Item  17(a)  of  this 
Form):  and 

***** 


28.  By  amending  Form  F-4  (§  239.34) 
by  revising  Item  13,  revising  the 
introductory  text  of  Item  14  and  revising 
paragraph  (h)  of  Item  14  to  read  as 
follows  and  revising  the  phrase  “Section 
13(a)  or  15(d)  of  the  Exchange  Act,  or” 
to  read  “Section  13(a)  or  15(d)  of  the 
Exchange  Act,  and”  in  paragraph  (a)  of 
Item  17: 

Note:  Form  F-4  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  F-4 

***** 

Item  13.  Incorporation  of  Certain  Information 
by  Reference 

If  the  registrant  furnishes  information  in 
accordance  with  the  provisions  of  Item  12  of 
this  Form,  incorporate  by  reference  into  the 
prospectus,  by  means  of  a  statement  to  that 
effect  in  the  prospectus  listing  all  documents 
so  incorporated,  the  documents  listed  in 
pafagraphs  (a)  and,  if  applicable,  (b)  below; 

(a)  The  registrant’s  latest  annual  report  on 
Form  20-F,  on  Form  10-K  or,  in  the  case  of 
registrants  described  in  General  Instruction 
A.(2)  of  Form  40-F,  on  Form  40-F  filed 
pursuant  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act  which  contains  audited 
financial  statements  for  the  registrant’s  latest 
fiscal  year  for  which  a  Form  20-F,  Form  10- 
K  or  Form  40-F  was  required  to  be  filed;  and 

(b)  All  other  reports  filed  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange  Act 
since  the  end  of  the  fiscal  year  covered  by  the 
financial  statements  in  the  report 
incorporated  pursuant  to  Item  13(a)  of  this 
Form. 

Instructions 

1.  All  annual  reports  incorporated  by 
reference  pursuant  to  Item  13  of  this  Form 
shall  contain  financial  statements  that 
comply  with  Item  18  of  Form  20-F,  except 
that  financial  statements  of  the  registrants 
may  comply  with  Item  17  of  Form  20-F  if  the 
only  securities  being  registered  are 
investment  grade  securities  as  defined  in  the 
General  Instructions  to  Form  F-2. 

2.  Where  common  equity  securities  are 
being  issued,  the  information  required  by 
Item  5  of  Form  20-F,  nature  of  trading 
markets,  should  be  updated  to  cover  any 
subsequent  interim  periods  for  which  interim 
financial  statements  are  required  to  be 
.included  to  comply  with  Rule  3-19  of 
Regulation  S-X.  Such  updating  may  be  mane 
in  the  prospectus,  in  an  amended  Form  20- 
F,  Form  10-K  or  Form  40-F  or  in  a  Form  6- 
K,  Form  10-Q  or  Form  8-K. 

3.  The  registrant  may  incorporate  by 
reference  and  deliver  with  the  prospectus 
any  Form  6-K,  Form  10-Q  or  Form  8-K 
containing  information  meeting  the 
requirements  of  Form  F-2.  See  Rules  4- 
01(a)(2)  and  10-01  of  Regulation  S-X  and 
Item  18  of  Form  20-F. 

4.  Attention  is  directed  to  Rule  439 
regarding  consent  to  the  use  of  material 
incorporated  by  reference. 
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Item  14.  Information  With  Res^t  to  Foreign 
Registrants  Other  Than  F-2  or  F-3 
Registrants 

If  the  foreign  registrant  does  not  meet  the 
requirements  for  use  of  Form  F-2  or  F-3,  or 
otherwise  elects  to  comply  with  this  Item  in 
lieu  of  Items  10  and  11  or  Items  12  and  13, 
furnish  the  following  information; 
***** 

(h)  Financial  statements  required  by  Item 
18  of  Form  20-F,  except  that  financial 
statements  of  the  registrants  may  comply 
with  Item  17  of  Form  20-F  if  the  only 
securities  being  registered  are  investment 
grade  securities  as  defined  in  the  General 
Instructions  to  Form  F-1,  as  well  as  financial 
information  required  by  Rule  3-05  and 
Article  11  of  Regulation  S-X  with  respect  to 
transactions  other  than  that  pursuant  to 
which  the  securities  being  registered  are  to  be 
issued  (Schedules  required  by  Regulation  S- 
X  shall  be  filed  as  “Financial  Statement 
Schedules”  pursuant  to  Item  21  of  this 
Form);  and 

***** 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

29.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority;  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted; 

***** 

30.  By  amending  Form  20-F 

(§  249.220f)  by  ad^ng  one  sentence  to 
the  end  of  Instruction  7  to  Item  8;  and 
in  Item  17  revising  paragraph  (a), 
removing  paragraph  (c)(2),  redesignating 
paragraph  (c)(3)  as  paragraph  (c)(2),  in 
newly  designated  paragraph  (c)(2), 
adding  one  sentence  to  the  end  of 
paragraph  (c)(2)(i)  before  the  table, 
redesignating  paragraph  (c)(2)(iii)  as 
(c)(2)(iv),  adding  paragraphs  (c)(2)(iii), 
(c){2){v),  (c)(2)(vi)  and  (c)(2)(vii),  and 
adding  Instruction  (4)  to  read  as  follows: 

Note:  Form  20-F  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  20-F 

***** 

Item  8.  Selected  Financial  Data 

***** 

Instructions 

***** 

7.  *  *  *  Selected  financial  data  on  a  basis 
reconciled  to  U.S.  generally  accepted  ' 
accounting  principles  need  be  provided  only 
for  (i)  those  periods  for  which  the  primary 
annual  financial  statements  have  l^en 
required  to  be  reconciled  in  a  filing  made 
under  the  Securities  Act  or  Exchange  Act, 
and  (ii)  any  interim  periods. 
***** 

Item  17.  Financial  Statements 
(a)  The  registrant  shall  furnish  financial 
statements  for  the  same  fiscal  years  and 


accountants’  reports  that  would  be  required 
to  be  furnished  if  the  registration  statement 
were  on  Form  10  or  the  annual  report  on 
Form  10-K.  Schedules  designated  by 
§§210.12-04,  210.12-09,  210.12-10,  210.12- 
11,  210.12-15,  210.12-16,  210.12-17, 
210.12-18,  210.12-28  and  210.12-29  of  this 
chapter  shall  be  furnished  if  applicable  to  the 
registrant. 

***** 

(c)  *  *  * 

(2)*  *  * 

(i)  *  *  *  However,  reconciliation  of  net 
income  of  the  earliest  of  the  three  years  may 
be  omitted  if  that  information  has  not 
previously  been  included  in  a  filing  made 
under  the  Securities  Act  or  Exchange  Act. 
***** 

(iii)  For  each  period  for  which  an  income 
statement  is  presented  and  required  to  be 
reconciled  to  generally  accepted  accounting 
principles  in  the  United  States,  provide 
either  a  statement  of  cash  flows  prepared  in 
accordance  with  generally  accepted 
accounting  principles  in  the  United  States  or 
with  International  Accounting  Standard  No. 

7,  as  amended  in  October  1992;  or  furnish  in 
a  note  to  the  financial  statements  a  quantified 
description  of  the  material  differences 
between  cash  or  funds  flows  reported  in  the 
primary  financial  statements  and  cash  flows 
that  would  be  reported  in  a  statement  of  cash 
flows  prepared  in  accordance  with 
accounting  principles  generally  accepted  in 
the  United  States. 

***** 

(v)  Issuers  that  prepare  financial  statements 
on  a  basis  of  accounting  other  than  U.S. 
generally  accepted  accounting  principles  that 
are  furnished  for  a  business  acquired  or  to  be 
acquired  pursuant  to  §  210.3-05  of  this 
chapter  may  omit  the  disclosures  specified 
by  paragraphs  (c)(2)(i),  (c)(2)(ii)  and  (c)(2)(iii) 
of  this  Item  if  the  conditions  specified  in  the 
definition  of  a  significant  subsidiary  in 

§  210.1-02(v)  of  this  chapter  do  not  exceed 
30  percent. 

(vi)  Issuers  that  prepare  financial 
statements  on  a  basis  of  accounting  other 
than  U.S.  generally  accepted  accounting 
principles  that  are  furnished  for  a  less-than- 
majority-owned  investee  pursuant  to  §  210.3- 
09  of  this  chapter  may  omit  the  disclosures 
specified  by  paragraphs  (c)(2)(i),  (c)(2)(ii)  and 
(c)(2)(iii]  of  this  Item  if  the  first  and  third 
conditions  specified  in  the  definition  of  a 
significant  subsidiary  in  §  210.1-02(v)  of  this 
chapter  do  not  exceed  30  percent. 

(vii)  Issuers  that  prepare  financial 
statements  on  a  basis  of  accounting  other 
than  U.S.  generally  accepted  accounting 
principles  that  allows  proportionate 
consolidation  for  investments  in  joint 
ventures  that  would  be  accounted  for  under 
the  equity  method  pursuant  to  U.S.  GAAP 
may  omit  differences  in  classification  or 
display  that  result  from  using  proportionate 
consolidation  in  the  reconciliation  to  U.S. 
GAAP  specified  by  paragraphs  (c)(2)(i), 
(c)(2)(ii)  and  (c)(2)(iii)  of  this  Item;  I^ovided, 
the  joint  venture  is  an  operating  entity,  the 
significant  financial  operating  policies  of 
which  are,  by  contractual  arrangement. 


jointly  controlled  by  all  parties  having  an 
equity  interest  in  the  entity.  Financial 
statements  that  are  presented  using 
proportionate  consolidation  must  provide 
summarized  balance  sheet  and  income 
statement  information  using  the  captions 
specified  in  §  210.1-02(aa)  of  this  diapter 
and  summarized  cash  flow  information 
resulting  from  operating,  financing  and 
investing  activities  relating  to  its  pro  rata 
interest  in  the  joint  venture. 
***** 

Instructions 

***** 

(4)  If  the  cash  flows  statement  prepared 
under  the  basis  of  accounting  used  in  the 
primary  financial  statements  complies  with 
International  Accounting  Standard  No.  7  or 
U.S.  GAAP,  a  statement  to  this  effect  must  be 
included  in  the  financial  statements  or  the 
accountant’s  report.  If  the  cash  flows 
statement  in  the  primary  financial  statements 
is  prepared  in  accordance  with  either  U.S. 
GAAP  or  International  Accounting  Standard 
No.  7  but  such  presentation  departs  from  the 
comprehensive  body  of  accounting  principles 
otherwise  followed  in  the  financial 
statements,  the  reference  to  the  departure  in 
the  accountant’s  report  must  identify  the 
body  of  accounting  standards  used  in 
preparing  the  cash  flow  statement.  If  a 
supplemental  cash  flows  statement  that 
complies  with  either  International 
Accounting  Standards  or  U.S.  generally 
accepted  accounting  principles  is  furnished 
in  a  note  to  the  financial  statements,  the  body 
of  accounting  standards  used  in  preparing 
the  statement  must  be  indicated.  The  basis  of 
presentation  must  be  consistent  for  all 
periods. 

31.  By  amending  Item  18  of  Form  20- 
F  (§  249.220f)  by  revising  paragraph  (a), 
removing  paragraph  (c)(2),  redesignating 
paragraph  (c)(3)  as  paragraph  (c)(2),  and 
redesignating  paragraph  (c)(4)  as 
paragraph  (c)(3),  in  newly  redesignated 
paragraph  (c)(2),  adding  one  sentence  to 
the  end  of  paragraph  (c)(2)(i)  before  the 
table,  redesignating  paragraph  (c)(2)(iii) 
as  paragraph  (c)(2)(iv)  and  adding 
paragraphs  (c)(2)(iii),  (c)(2)(v),  (c)(2)(vi) 
and  (c)(2)(vii).  adding  one  sentence  to 
the  end  of  newly  designated  paragraph 
(c)(3),  and  adding  Instruction  3  to  the 
Instructions  to  Item  18  to  read  as 
follows; 

Note:  Form  20-F  does  not  and  these 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  20-F 

***** 

Item  18.  Financial  Statements 

***** 

(a)  The  registrant  shall  furnish  financial 
statements  fcH*  the  same  fiscal  years  and 
accountants’  reports  that  would  be  required 
to  be  furnished  if  the  registration  statement 
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were  on  Form  10  or  the  annual  report  on 
Form  10-K.  Schedules  designated  by 
§§  210.12-04,  210.12-09,  210.12-10,  210.12- 
11,  210.12-15,  210.12-16,  210.12-17, 
210.12-18,  210.12-28  and  210.12-29  of  this 
chapter  shall  be  furnished  if  applicable  to  the 
registrant. 

***** 

(c)*  •  * 

(2)*  •  * 

(i)  *  •  *  However,  reconciliation  of  net 
income  of  the  earliest  of  the  three  years  may 
be  omitted  if  that  information  has  not 
previously  been  included  in  a  filing  made 
under  the  Securities  Act  or  Exchange  Act. 
***** 

(iii)  For  each  period  for  which  an  income 
statement  is  presented  and  required  to  be 
reconciled  to  generally  accepted  accounting 
principles  in  the  United  States,  provide 
either  a  statement  of  cash  flows  prepared  in 
accordance  with  generally  accepted 
accounting  principles  in  the  U.S.  or  with 
International  Accounting  Standard  No.  7,  as 
amended  in  October  1992;  or  furnish  in  a 
note  to  the  financial  statements  a  quantified 
description  of  the  material  differences 
between  cash  or  funds  flows  reported  in  the 
primary  financial  statements  and  cash  flows 
that  would  be  reported  in  a  statement  of  cash 
flows  prepared  in  accordance  with 
accounting  principles  generally  accepted  in 
the  United  States. 

***** 

(v)  Issuers  that  prepare  financial  statements 
on  a  basis  of  accounting  other  than  U.S. 
generally  accepted  accounting  principles  that 
are  furnished  for  a  business  acquired  or  to  be 
acquired  pursuant  to  §  210.3-05  of  this 
chapter  may  omit  the  disclosures  specified 
by  paragraphs  (c)(2)(i),  (c)(2)(ii)  and  {c)(2)(iii) 
of  this  Item  if  the  conditions  specified  in  the 
definition  of  a  significant  subsidiary  in 

§  210.1-02(v)  of  this  chapter  do  not  exceed 
30  percent. 

(vi)  Issuers  that  prepare  financial 
statements  on  a  basis  of  accounting  other 
than  U.S.  generally  accepted  accounting 
principles  that  are  furnished  for  a  less-than- 
majority-owned  investee  pursuant  to  §  210.3- 
09  of  this  chapter  may  omit  the  disclosures 
specified  by  paragraphs  (c)(2)(i),  (c)(2)(ii)  and 
(c)(2)(iii)  of  this  Item  if  the  first  and  third 
conditions  specified  in  the  definition  of  a 
significant  subsidiary  in  §  210.1-02(v)  of  this 
chapter  do  not  exceed  30  percent. 

(vii)  Issuers  that  prepare  financial 
statements  on  a  basis  of  accounting  other 
than  U.S.  generally  accepted  accounting 
principles  that  allows  proportionate 
consolidation  for  investments  in  joint 
ventures  that  would  be  accounted  for  under 
the  equity  method  pursuant  to  U.S.  GAAP 
may  omit  differences  in  classification  or 
display  that  result  from  using  proportionate 
consolidation  in  the  reconciliation  to  U.S. 
GAAP  specified  by  paragraphs  (c)(2)(i), 
(c)(2)(ii)  and  (c)(2)(iii)  of  this  Item;  Provided, 
the  joint  venture  is  an  operating  entity,  the 
significant  financial  operating  policies  of 
which  are,  by  contractual  arrangement, 
jointly  controlled  by  all  parties  having  an 
equity  interest  in  the  entity.  Financial 
statements  that  are  presented  using 
proportionate  consolidation  must  provide 


summarized  balance  sheet  and  income 
statement  information  using  the  captions 
specified  in  §  210.1-02(aa)  of  this  chapter 
and  summarized  cash  flow  information 
resulting  from  operating,  financing  and 
investing  activities  relating  to  its  pro  rata 
interest  in  the  joint  venture. 
***** 

(3)  *  *  *  However,  information  may  be 
omitted  (i)  for  any  period  in  which  net 
income  has  not  bwn  presented  on  a  basis 
reconciled  to  United  States  generally 
accepted  accounting  principles,  or  (ii)  if  the 
financial  statements  are  furnished  for  a  . 
business  acquired  or  to  be  acquired  pursuant 
to  §  210.3-05  or  less-than-majority-owned 
investee  pursuant  to  §  210.3-09  of  this 
chapter. 

***** 

Instructions 

***** 

(3)  If  the  cash  flows  statement  prepared 
under  the  basis  of  accounting  used  in  the 
primary  financial  statements  complies  with 
international  Accounting  Standard  No.  7  or 
U.S.  GAAP,  a  statement  to  this  effect  must  be 
included  in  the  financial  statements  or  the 
accountant’s  report.  If  the  cash  flows 
statement  in  the  primary  financial  statements 
is  prepared  in  accordance  with  either  U.S. 
GAAP  or  International  Accounting  Standard 
No.  7  but  such  presentation  departs  from  the 
comprehensive  body  of  accounting  principles 
otherwise  followed  in  the  financial 
statements,  the  reference  to  the  departure  in 
the  accountant’s  report  must  identify  the 
body  of  accounting  standards  used  in 
preparing  the  cash  flow  statement.  If  a 
supplemental  cash  flows  statement  that 
complies  with  either  International 
Accounting  Standards  or  U.S.  generally 
accepted  accounting  principles  is  furnished 
in  a  note  to  the  financial  statements,  the  body 
of  accounting  standards  used  in  preparing 
the  statement  must  be  indicated.  The  basis  of 
presentation  must  be  consistent  for  all 
periods. 

***** 

By  the  Gommission. 

Dated;  April  19, 1994. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(FR  Doc.  94-9846  Filed  4-25-94;  8:45  am) 
BILLING  CODE  a010-01-P 


17  CFR  Parts  275  and  279 

[Release  No.  IA-1411;  S7-2-94] 

RIN  3235-AG02 

Disclosure  by  Investment  Advisers 
Regarding  Wrap  Fee  Programs 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule  and  form 
amendments. 

SUMMARY:  The  Commission  is  adopting 
rule  and  form  amendments  under  the 
Investment  Advisers  Act  of  1940 


relating  to  “wrap  fee”  programs.  The 
amendments  specify  the  information 
that  registered  investment  advisers  that 
are  sponsors  of  wrap  fee  programs  must 
provide  to  prospective  clients  in  these 
programs.  The  amendments  are 
intended  to  provide  prospective  wrap 
fee  program  clients  with  important 
information  regarding  the  cost  of  the 
programs  and  the  services  provided. 
EFFECTIVE  DATE:  October  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
C.  Freed,  Senior  Attorney,  (202)  942- 
0726,  or  Robert  E.  Plaze,  Assistant 
Director,  (202)  942-0721,  Office  of 
Disclosure  and  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
(“Commission”)  today  is  adopting 
amendments  to: 

(1)  Form  ADV  (17  CFR  279.1]  under 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.j  (the  “Advisers 
Act”)  to  require  advisers  that  sponsor 
wrap  fee  programs  (“sponsors”)  to  file 
with  the  Commission  as  part  of  Form 
ADV  a  document  (the  “wrap  fee 
brochure”)  containing  certain 
disclosures  about  the  sponsor  and  its 
wrap  fee  programs  in  a  narrative  (rather 
than  check-the-box)  format: 

(2)  Rule  204-3  under  the  Advisers  Act 
(17  CFR  275.204-3]  to  require  sponsors 
to  deln  er  the  wrap  fee  brochure  to 
current  and  prospective  wrap  fee 
program  clients  in  lieu  of  the  disclosure 
document  they  are  required  to  deliver  to 
other  clients  and  prospective  clients: 
and 

(3)  Rule  204-1  under  the  Advisers  Act 
(17  CFR  275.204-1]  setting  forth  the 
requirements  for  updating  the  wrap  fee 
brochure. 

I.  Discussion 

On  January  13, 1994,  \he  Commission 
issued  a  release  proposing  amendments 
to  Form  ADV  and  related  rules  under 
the  Advisers  Act  (“Proposing  Release”) 
to  improve  the  quality  of  brochure 
disclosure  that  clients  of  wrap  fee 
programs  receive.*  A  wrap  fee  program 
provides  an  investor  with  two  types  of 
services:  investment  advisory  services 
and  execution  services  for  a  single 
“wrap”  fee,  usually  a  percentage  of 
assets  under  management.  Among  the 
advisory  services  typically  provided  are 
asset  allocation,  portfolio  management, 
and  monitoring  of  the  portfolio 
management  services.^  Other  ancillary 


•  Investment  Advisers  Act  Rel.  No.  1401  ()an.  13, 
1994)  159  FR  3033  (Jan.  20, 1994)). 

^  See  Proposing  Release,  supra  note  1,  at  §  I. 
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services,  such  as  custody  of  client  funds 
and  securities  and  client  reporting,  are 
also  provided.  The  Commission 
proposed  that  the  sponsor  of  a  wrap  fee 
program  provide  the  wrap  fee  brochure 
to  prospective  clients  of  the  program  in 
lieu  of  the  brochure  the  sponsor 
currently  is  required  to  provide  to  other 
advisory  clients,  s  The  Commission  also 
proposed  requirements  for  disclosure  to 
be  included  in  the  wrap  fee  brochure. 
The  Commission  received  thirty 
comment  letters  in  response  to  the 
proposed  amendments.'* 

Tne  Commission  is  adopting  the 
proposed  amendments  with  some 
modifications  to  reflect  comments 
received.  The  modifications  generally 
relate  to  the  scope  of  the  obligation  to 
deliver  the  wrap  fee  brochure  (i.e.,  the 
definitions  of  “wrap  fee  program”  and 
“sponsor”)  and  the  disclosure 
requirements  of  the  brochure.® 

A.  Applicability  of  Disclosure 
Requirements 

The  Commission  proposed  to  require 
that  the  wrap  fee  brochure  be  provided 
by  “sponsors”  of  "wrap  fee  programs.” 
The  Commission  received  several 
comments  concerning  the  scope  of  these 
terms.  The  amendments,  as  adopted, 
contain  modifications  to  reflect  certain 
of  these  comments. 

1.  Wrap  Fee  Programs 

Under  the  proposal,  a  "wrap  fee 
program”  was  defined,  in  part,  as  a 
program  under  which  any  client  is 
charged  for  investment  advisory  and 
execution  ser\'ices  a  specified  fee  or  fees 
not  based  directly  upon  the  transactions 
in  the  client’s  account.  Some 
commenters  asserted  that  programs 
under  which  clients  are  charged  a  wrap 
fee  for  portfolio  management  and 
execution  of  transactions,  but  under 
which  no  advice  about  portfolio 
managers  is  provided,  should  be 

-  / 

>  An  adviser  has  the  option  to  deliver  to 
prospective  advisory  clients  a  copy  of  Part  II  of 
Form  ADV,  which  consists  primarily  of  a  series  of 
questions  relating  to  the  adviser's  investment 
advisory  services  answered  by  checking  the 
appropriate  boxes,  or  a  narrative  brochure 
containing,  at  a  minimum,  the  information  required 
by  Part  D,  Paragraph  (a)  of  rule  204-3  [17  CFR 
275.204-3(a)l. 

*  The  comment  letters,  as  well  as  a  comment 
summary  prepared  by  the  Commission's  staff,  are 
available  for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room  in  File  No. 
S7-2-94. 

3  Form  ADV  is  a  joint  federal-state  form  used  to 
register  as  an  adviser  with  the  Commission  and 
with  all  states  that  require  adviser  registration.  The 
,  amendments  were  prepared  in  cooperation  with  the 
North  American  S^urities  Administrators 
Association,  Inc.,  which  has  voted  to  amend  its 
Uniform  Rules  under  the  Uniform  Securities  Act  to 
adopt  the  wrap  fee  brochure  requirements 
discussed  in  this  Release. 


excluded  from  the  definition  of  wrap  fee 
program  because  of  the  absence  of 
advice  about  portfolio  managers.^  The 
wrap  fee  brochure  is  intend^  to 
address  the  special  disclosure  needs  of 
clients  participating  in  programs  that 
offer  investment  advice  and  brokerage 
for  a  single  fee,  regardless  of  whether 
advice  about  portfolio  managers  is 
provided.'^  Therefore,  as  adopted,  the 
definition  of  wrap  fee  program  includes 
programs  under  which  no  advice 
regarding  portfolio  managers  is 
provided.* 

a.  Managed  Account  Programs.  In  the 
Proposing  Release,  the  Commission 
requested  comment  whether  “managed 
account  programs,”  under  which  clients 
are  provided  with  advice  about  portfolio 
managers  but  are  charged  advisory  fees 
together  with  transaction-based 
commissions  (rather  than  a  single  fee), 
should  be  included  in  the  definition  of 
wrap  fee  program.  Commenters 
generally  were  opposed  to  the  inclusion 
of  managed  account  programs  in  the 
definition.  Because  managed  account 
programs  do  not  involve  advisory  and 
brokerage  services  provided  for  a  single 
fee  and  thus  do  not  raise  the  types  of 
disclosure  concerns  addressed  in  the 
amendments,  the  Commission  has  not 
included  these  programs  within  the 
definition.’ 

b.  Mutual  Fund  Asset  Allocation 
Programs.  The  proposed  amendments 
would  have  included  as  wrap  fee 
programs  arrangements  under  which 
advice  is  provided  regarding  the 
allocation  of  client  assets  among  mutual 
funds  affiliated  with  the  sponsor.  Many 
commenters  argued  that  mutual  fund 
asset  allocation  programs  should  be 
excluded  from  the  definition  because 
they  are  more  similar  to  traditional 
advisory  services  than  to  wrap  fee 

«  Under  many  of  these  programs,  only  a  single 
portfolio  manager,  usually  the  broker  itself  or  its 
afniiate,  is  available  to  clients. 

■’The  only  di.sclosure  requirement  that  necessarily 
will  not  be  applicable  to  programs  not 
contemplating  the  selection  of  a  portfolio  manager 
is  Item  7(f)  of  Schedule  H,  regarding  how  the 
sponsor  selects  and  recommends  portfolio 
managers. 

"The  definition  includes  only  wrap  fee 
arrangements  that  are  part  of  wrap  fee  "programs,” 
a  term  intended  to  describe  arrangements  that  have 
some  degree  of  uniformity  among  clients  and  that 
are  entered  into  more  than  occasionally.  Thus,  an 
adviser  that  occasionally  enters  into  wrap  fee 
arrangements  with  clients  and  does  not  promote  or 
solicit  clients  for  wrap  fee  arrangements  is  not  a 
sponsor  of  a  "program''  under  the  amendments. 

^  As  noted  in  the  Proposing  Release,  the 
definition  of  wrap  fee  program  includes  programs 
under  which  clients  are  offered  a  choice  between 
a  wrap  fee  and  a  fee-plus-commission  arrangement. 
Proposing  Release,  supra  note  1,  at  n.9.  The  sponsor 
of  a  program  offering  a  choice  of  fee  arrangements 
must  provide  prospective  clients  of  the  program 
with  the  wrap  fee  brochure  describing  each 
alternative. 


programs,  and  the  disclosiure  concerns 
they  raise  are  addressed  under  current 
Part  n  of  Form  ADV  (“Part  11”).  The 
Commission  believes  that  mutual  fund 
asset  allocation  programs,  because  they 
do  not  involve  the  provision  of  advisory 
and  brokerage  services  for  a  single  wrap 
fee,  generally  do  not  raise  the  disclosure 
concerns  addressed  in  the  amendments, 
and  has  modified  the  definition  of  wrap 
fee  program  to  exclude  mutual  fund 
asset  allocation  programs.  The 
Commission  may  consider  in 
connection  with  future  revisions  to 
Form  ADV  whether  additional 
disclosure  requirements  regarding  these 
programs  are  needed. 

2.  Sponsors 

The  proposed  amendments  defined 
the  term  “sponsor”  broadly  to  include 
an  adviser  that  sponsors  or  organizes  a 
wrap  fee  program  or  that  provides 
advice  to  clients  regarding  the  selection 
of  portfolio  managers  in  Ae  program.  «> 
The  Commission  recognized  that  such  a 
broad  definition  might  result  in  a  single 
program’s  having  more  than  one 
sponsor,  and  therefore  proposed  to 
permit  the  sponsors  to  choose  among 
themselves  the  sponsor  that  would 
deliver  the  wrap  fee  brochure  to 
clients.  *1  Some  comments  suggested 
that  the  definition  of  sponsor 
unintentionally  included  advisers  who 
recommend  wrap  fee  program  portfolio 
managers  to  clients,  but  who  are  not 
involved  with  or  compensated  under 
the  wTap  fee  program.  In  addition, 
commenters  suggested  that  the 
definition  of  “sponsor”  be  made 
consistent  with  the  North  American 
Securities  Administrators  Association’s 
proposed  amendments  to  their  Uniform 
Rules  under  the  Uniform  Securities 
Act.  *2 

Based  on  these  comments,  the 
Commission  is  revising  the  definition  of 
sponsor  to  include  only  those  advisers 
that  “are  compensated  under  a  wrap  fee 
program  for  sponsoring,  organizing,  or 
administering  the  program,  or  for 
selecting,  or  providing  advice  to  clients 
regarding  the  selection  of,  other 
investment  advisers  in  the  program.”  *3 

loThe  sponsor  of  a  wrap  fee  program  is  generally 
required  to  register  as  an  adviser  under  the  Advisers 
Act.  See  National  Regulatory  Services,  Inc.  (pub. 
avail.  Dec.  2. 1992). 

”  As  adopted,  amended  rule  204-3  permits  the 
sponsors  of  a  wrap  fee  program  to  allocate  brochure 
obligations.  The  rule  does  not,  however,  relieve  a 
sponsor  from  liability  for  violating  the  rule  if 
another  sponsor  fails  to  deliver  the  brochure. 

Uniform  Rule  203{b)-2,  NASAA  Reports  (CQI) 
14104  (Ocl.  1993). 

'3  New  paragraph  (f)(1)  of  rule  204-3;  Instruction 
1  of  Schedule  H.  A  person  that  is  paid  to  solicit 
clients  for  a  wrap  fee  program  is  not  a  sponsor  of 
the  program  merely  b^ause  of  the  solicitation 
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A  registered  adviser  that  has  an  advisory 
relationship  or  prospective  advisory 
relationship  with  a  wrap  fee  client,  but 
is  not  compensated  under  the  wrap  fee 
program,  is  not  a  sponsor  and  must 
provide  the  client  with  the  brochure 
that  the  adviser  is  otherwise  required  to 
provide  its  clients  pursuant  to  rule  204- 
3  under  Advisers  Act  (the  “general 
brochure”).  A  sponsor  of  a  wrap  fee 
program  that  is  a  registered  investment 
adviser  must  deliver  the  wrap  fee 
brochure  (unless  another  sponsor  has 
assumed  that  obligation)  to  a 
prospective  client  of  the  program  even 
if  that  sponsor  will  not  have  an  advisory 
relationship  with  the  prospective  client 
(because,  for  example,  that  sponsor 
provides  only  administrative  services 
under  the  program).  >5 

B.  The  Separate  Brochure 
1.  In  General 

As  noted  above,  the  Commission 
proposed  a  narrative  wrap  fee  brochure 
that  would  be  separate  from,  and  would 
be  provided  to  wrap  fee  clients  in  lieu 
of,  the  sponsor's  general  brochure. 
Commenters  generally  supported 
requiring  a  narrative  disclosure 
document  in  connection  with  wrap  fee 
programs.  Commenters  were  divided, 
however,  over  whether  a  separate  wrap 
fee  brochure  should  be  required.  Nine 
commenters  supported  requiring  a 
separate  brochure,  six  of  whom  asserted 
that  a  separate  document  should  be 
required  for  each  program.  >6  Nine  other 
commenters  opposed  the  separate 
brochure  requirement,  arguing  that  a 
brochure  describing  all  of  the  sponsor’s 
advisory  services  would  provide 
relevant  information  about  the  client’s 
investment  alternatives. 

The  Commission  has  decided  to  retain 
a  separate  brochure  requirement.  The 


activities.  A  person  that  is  paid  to  solicit  clients  for 
a  program,  but  that  does  not  provide  any  services 
under  the  program,  generally  will  be  subject  to  rule 
206(4)-3  under  the  Advisers  Act  (17  CKR 
275.206(4)-3|. 

'•*  Paragraph  (a)  of  rule  204-3.  A  firm  that 
provides  services  enumerated  in  the  definition  of 
sponsor,  but  that  is  not  a  registered  investment 
adviser  (e.g.,  a  bank),  is  not  required  to  provide  any 
brochure.  Paragraph  (0(1)  of  rule  204-3. 

As  adopted,  ptaragraph  (0  of  rule  204-3  requires 
advisers  that  are  registered  or  required  to  be 
registered  to  deliver  a  brochure  to  prospective 
clients  “of  the  wrap  foe  program.”  Compare 
paragraph  (a)  of  rule  204-3.  This  provision  is 
intended  to  increase  the  likelihood  that  at  least  one 
registered  investment  adviser  is  obligated  In 
provide  the  wrap  fee  brochure  to  a  client 
participating  in  a  wrap  fee  program. 

'•<  The  proposed  amendments  would  give  a  - 
sponsor  the  option  of  using  a  single  brochure  for 
all  of  its  wrap  fee  programs  or  creating  separate 
brochures  for  each  program. 

rr  New  paragraph  (f)(1)  of  rule  204-3.  As  noted 
below,  more  than  one  wrap  foe  program  may  be 


Commission  has  observed  that 
brochures  containing  disclosure  about 
wrap  fee  programs  often  also  describe 
other  programs  that  are  not  available  to 
most  wrap  fee  clients  because  they  do 
not  meet  the  minimum  account  or  other 
eligibility  requirements  of  those  other 
programs.  Thus,  these  combined 
brochures  may  not  in  fact  provide 
information  about  available  investment 
alternatives,  as  argued  by  commenters 
opposing  the  separate  brochure 
proposal.  Moreover,  brochures 
describing  multiple  programs  are  often 
lengthy  and  cumbersome  and  may 
discourage  prospective  clients  from 
reading  them,  le 

Commenters  opposed  to  a  separate 
brochure  requirement  also  argued  that 
such  a  requirement  would  impose 
substantial  additional  costs  on  sponsors. 
The  Commission  believes,  however,  that 
the  cost  burden  of  a  separate  brochure 
requirement  will  be  small  in  relation  to 
its  benefits,  lo 

The  Commission  does  not  expect  that 
sponsors  will  need  to  deliver  both  their 
general  brochure  and  their  wrap  fee 
brochure  to  significant  numbers  of 
prospective  advisory  clients.  Many 
prospective  wrap  fee  program  clients 
will  likely  not  be  interested  in  or 
eligible  for  other  programs. 

Furthermore,  a  client  being  offered  a 
program  with  a  choice  of  fee 
arrangements  need  only  be  offered  the 
wrap  fee  brochure.  20 

2.  Multiple  Wrap  Fee  Programs 

The  proposed  amendments  would 
give  sponsors  the  option  to  prepare 
either  a  single  brochure  describing  all 
their  wrap  fee  programs  or  separate 
brochures  describing  different  programs. 
The  Proposing  Release  requested 
comment  w'hether  separate  brochures 
should  be  required  for  each  of  a 
sponsor’s  wrap  fee  programs,  or  whether 
a  single  brochure  describing  all 
programs  should  be  required.  Some 
commenters  believed  that  separate 
brochures  for  each  program  should  be 
required,  while  others  believed  that 
sponsors  should  have  the  flexibility  to 


described  in  the  same  brochure.  See  Section  I.B.2 
infra 

'"For  instance,  the  Commission  staff  found  that 
one  sponsor  delivered  a  fifty-nine  page  Part  11 
(exclusive  of  financial  statements)  to  wrap  fee 
program  clients,  while  another  delivered  a  fifty4wo 
page  Part  II.  5>omo  commenters  suggested  requiring 
a  table  of  contents  in  brochures  as  an  alternative  to 
a  separate  brochure.  A  table  of  contents  requirement 
would  not  serve  as  an  effective  substitute  for  a 
separate  brochure  because  all  of  the  information 
reles  ant  to  a  wrap  fee  client  typically  is  not  located 
in  one  .section  of  the  brochure. 

<<*See  the  Cosi/Benefit  Analysis  in  Section  II  of 
this  Release  infra. 

ioSee  note  9  supra. 


use  either  separate  or  combined 
brochures. 

The  Commission  is  retaining  the 
provision  in  the  proposal  giving 
sponsors  the  option  to  prepare  either  a 
single  brochure  describing  all  of  their 
wrap  fee  programs  or  separate  brochures 
for  each  program.  A  sponsor  that  uses 
separate  brochures  for  different  wrap  fee 
programs  must  note  the  existence  of  the 
other  programs  in  each  brochure,  and 
stale  how  brochures  for  the  other 
programs  can  be  obtained.  21  This 
disclosure  will  inform  clients  that 
alternative  programs  may  be  available  to 
them. 

C.  Contents  of  the  Brochure 

The  requirements  for  the  contents  of 
the  w'rap  fee  brochure  are  set  forth  in  a 
new  schedule  to  Form  ADV,  Schedule 

H.  22  The  requirements  of  Schedule  H 
are  substantially  similar  to  the 
requirements  set  forth  in  the  proposed 
amendments. 

The  Commission  urges  sponsors  to 
draft  wrap  fee  brochures  in  a  direct  and 
understandable  manner.  Consideration 
should  be  given,  for  example,  to  the 
level  of  sophistication  of  clients  and 
prospective  clients  of  the  program.  In 
addition,  technical  language  should  be 
avoided,  unless  it  is  clearly  explained  or 
substantially  all  of  the  program's  clients 
and  prospective  clients  possess  the 
sophistication  to  understand  the 
disclosure  without  explanation. 

I.  Cover  Page  and  Table  of  Ck>ntents 

Schedule  H  requires  that  the  cover 
page  of  the  wrap  fee  brochure  include 
the  sponsor’s  name,  address,  telephone 
number,  and  a  legend  regarding  the 
purpose  of  the  brochure.23  These 
requirements  are  the  same  as  those  of 
the  proposed  amendments.  In  addition, 
the  amendments  require  that  the  wrap 
fee  brochure  include  a  table  of  contents 
reflecting  the  subject  headings  in  the 
brochure.  The  table  of  contents  need  not 
be  on  the  cover  page.24 

2.  Fee  and  Compensation  Disclosure 

The  Commission  is  adopting  as 
proposed  those  provisions  of  ^hedule 
H  that  require  the  wnrap  fee  brochure  to 
set  forth  the  wrap  fee,  the  services 
provided  for  that  fee.  and  whether  the 
fee  is  negotiable.25  Schedule  H  also 


z'  Item  5  of  Schedule  H. 

Wrap  fee  brochures  must  be  filed  with  the 
Commission  attached  to  a  completed  Schedule  H. 
z-1  Item  7(a)  of  Schedule  H. 
z^Item  7(b)  of  Schedule  H.  The  amendments  do 
not  require  that  the  infonnalion  in  the  brochure  be 
ordered  or  organized  in  any  particular  manner, 
except  with  regard  to  the  informaiion  required  to 
be  on  ibe  cover  page, 
z^ltem  7(c)  of  Schedule  H. 
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requires  that  the  brochure  describe  the 
nature  of  any  fees  the  client  may  pay  in 
addition  to  the  wrap  fee,  state  that  the 
program  may  cost  the  client  more  or  less 
than  the  same  services  purchased 
separately,  and  disclose  the  factors  that 
bear  upon  the  cost  of  the  program  in 
relation  to  the  cost  of  the  same  services 
purchased  separately  .2'’  If  fees  vary 
according  to  a  schedule  (e.g.,  on  the 
basis  of  the  amount  of  assets  the  client 
has  in  the  program),  tlie  fee  schedule 
must  be  presented  in  a  table. 

As  adopted.  Schedule  H  also  retains 
the  requirement  of  the  proposal  that  the 
portion  of  the  wrap  fee  paid  to  portfolio 
managers  (or  the  range  of  those 
amounts)  be  disclosed  in  the  wrap  fee 
brochure.27  The  Proposing  Release 
requested  comment  whether  similar 
information  should  be  required 
regarding  the  compensation  paid  to 
registered  representatives  of  the  sponsor 
in  connection  with  wrap  fee  accounts, 
and  whether  disclosure  that  registered 
representatives  have  a  financial 
incentive  to  recommend  the  wrap  fee 
program  over  other  services  of  the 
sponsor  should  be  required.  Industry 
commenters  were  opposed  to  requiring 
amounts  of  compensation  to  be 
dir;closed,  in  part  because  the  amounts 
often  vary  substantially  among 
representatives,  but  many 
acknowledged  the  need  for  disclosure 
th.it  representatives  are  compensated. 

The  method  and  amount  of 
compensation  of  an  adviser  or  its 
ropresentative  may  create  a  conflict  of 
interest  between  the  adviser  and  its 
client  and  the  representative  and  his 
client  if  incentives  are  created  for 
recommending  a  wrap  fee  program 
rather  than,  for  example,  mutual  funds 
or  other  advisory  programs  (including 
traditional  fee-plus-commission 
arrangements)  that  meet  the  needs  of 
clients  and  that  may  be  less  expensive. 
To  alert  investors  to  this  conflict  of 
interest.  Schedule  H  requires  that,  if 
persons  recommending  a  wrap  fee 
program  receive  compensation  as  a 
result  of  client  participation  in  the 
program,  the  wrap  fee  brochure  must 
disclose  (1)  that  persons  recommending 
the  program  will  be  compensated,  (2) 


MThe  brochure  i*  required  only  to  explain  the 
(actors  that  affect  whether  a  wrap  fee  arrangement 
or  a  traditional  fee-plus-commission  arrangement 
will  be  less  costly  to  a  client,  and  need  not  provide 
actual  or  estimated  costs  for  particular  services 
outside  the  wrap  fee  program. 

Item  7(c)  of  Schedule  H.  Because  of  the 
inclusion  of  this  information  in  the  sponsor's  wrap 
fee  brochure,  the  Division  of  Investment 
Management  would  not  object  if  the  portfolio 
manager's  brochure  omitted  the  portion  of  the  wrap 
fee  received  by  the  manager  in  response  to  item  1 
of  Part  II.  See  National  Regulatory  Services,  supra 
note  10. 


that  the  amount  of  this  compensation 
may  be  more  than  the  amount  the 
person  would  receive  if  the  client 
participated  in  other  programs  of  the 
sponsor  or  paid  separately  for 
investment  advice,  brokerage  and  other 
services,  and  (3)  that  the  person  may 
therefore  have  a  financial  incentive  to 
recommend  the  program  over  other 
programs  or  services.2a 

3.  Portfolio  Manager  Performance 
Information 

The  Commission  proposed  that  the 
wrap  fee  brochure  be  required  to 
disclose  if  performance  information 
provided  to  clients  regarding  portfolio 
managers  is  not  calculated  on  a  uniform 
or  consistent  basis,  and  to  refer  to  any 
standards  under  which  the  information 
is  calculated.29  The  Commission  also 
proposed  that  the  brochure  disclose 
whether  performance  information  is 
reviewed  by  the  sponsor  or  a  third 
party,  and,  if  so,  the  identity  of  the 
reviewer.3o  These  requirements  are 
being  adopted  substantially  as 
proposed. 

The  Proposing  Release  requested 
comment  whether  sponsors  should  be 
required  to  explain  the  extent  of  any 
review  of  portfolio  manager 
performance  information.  Most 
commenters  addressing  the  issue 
favored  such  disclosure,  and  the 
amendments  require  the  wrap  fee 
brochure  to  describe  briefly  the  nature 
of  the  review. 31  This  description  should 
include,  among  other  matters,  whether 
the  review  is  designed  to  determine 
whether  the  performance  information 
reflects  the  actual  experience  of 
accounts  under  management,  the 
appropriateness  of  the  methodology- 
used  to  calculate  performance, 
compliance  with  any  standards  the 
sponsor  or  portfolio  manager  has  stated 
it  will  follow,  and/or  whether  the 
reviewer  has  merely  reviewed  the 
mathematical  accuracy  of  the 
calculations.32  if  the  scope  of  the  review 
of  the  performance  information  is 
limited  to  the  mathematical  accuracy  of 
the  calculations,  the  brochure  should 


2"  Item  7(e)  of  Schedule  H.  Because  the  amount 
a  registered  representative  will  receive  may  not  be 
readily  determinable  at  the  time  a  client  selects  a 
program  or  service.  Schedule  H  does  not  require 
that  the  brochure  state  that  the  representative  will 
receive  greater  com(>ensation  in  connection  with 
the  wrap  fee  program  than  with  alternative 
programs. 

2"  Item  7(h)  of  Schedule  H. 

<»ld. 

2 'Id. 

’2  The  Proposing  Release  requested  comment 
whether  the  Commission  should  propose  the  use  of 
.standardized  formulas  for  the  calculation  of 
performance  information  of  portfolio  managers  in 
wrap  fee  programs,  or  of  advisers  generally.  The 
Commission  plans  to  continue  to  study  this  issue. 


describe  that  the  reviewer  has  not 
reviewed  the  information  to  determine 
the  appropriateness  of  the  methodology 
used  or  whether  the  information  reflects 
the  actual  experience  of  accounts  under 
management. 

4.  Other  Disclosure  Requirements 

The  other  disclosure  requirements  of 
the  proposed  amendments  are  being 
adopted  largely  as  proposed.  These 
requirements  include  how  portfolio 
managers  in  the  program  are  selected,33 
the  information  about  the  client  that  is 
communicated  to  its  portfolio 
manager ,34  and  restrictions  placed  on 
client  contact  with  portfolio  managers.si 
The  general  disclosure  about  the 
sponsor  that  is  required  to  be  included 
in  the  wrap  fee  brochure  by  reference  to 
certain  questions  of  Part  II  is  also  being 
adopted  without  modification  to  the 
proposal.3<i 

D.  Delivery  and  Updating 

The  amendments  require  that  the 
wrap  fee  brochure  be  delivered  to 
prospective  wrap  fee  clients  and 
annually  offered  to  an  adviser’s  existing 
wrap  fee  clients.37  The  Commission  is 
also  requiring  that  the  wrap  fee 
brochure  be  delivered  to  all  clients 
(including  clients  who  have  received 
the  sponsor’s  general  brochure)  on  a 
one-time  basis  when  the  brochure  is 
first  filed  with  the  Commission,  so  that 
existing  clients  of  wrap  fee  programs 
receive  the  basic  disclosure  about  the 


■'•'Item  7(g)  of  Schedule  H. 

'<ltem  7(i)  of  Schedule  H. 

“  Item  7(j)  of  Schedule  H.  One  commenier 
requested  that  the  Commission  clarify  that  the 
requirement  to  disclose  restrictions  on  client 
contact  with  portfolio  managers  does  not  indicate 
a  change  in  the  Division  of  Investment 
Management's  position  that  an  adviser  ntanaging 
accounts  in  a  collective  manner  may  be  operating 
an  unregistered  investment  company.  It  does  not. 

’•‘Item  7(k)  of  Schedule  H.  Item  7(m)  of  Schedule 
H  requires  that  the  wrap  fee  brochure  discuss  the 
nature  of  the  portfolio  management  services 
provided  under  the  program  by  the  sponsor's 
employees  or  divisions  covered  under  the  same 
investment  adviser  registration  as  the  sponsor. 
Although  the  Schedule  would  not  require 
disclosure  regarding  the  educational  and  business 
background  of,  and  the  particular  investment 
strategy  used  by,  every  registered  representative 
that  serves  as  a  portfolio  manager  In  a  wrap  fee 
program  sponsored  by  the  representative's 
employer,  such  information  may  be  material  and 
may  have  to  be  provided  to  clients  in  some  form. 

See  Proposing  Release,  supm  note  1,  at  n.33. 

'’These  delivery  requirements  are  the  s<ime  as  the 
requirements  in  the  proposed  amendments  and  for 
the  general  brochure.  Paragraphs  (b)  and  (c)  of  rule 
204-3  |17  CFR  275.204-3  (b)  and  (c)).  The  delivery 
to  prospective  clients  must  occur  not  le.ss  than 
forty-eight  hours  before  the  client  enters  into  an 
advisory  contract  or.  if  the  contract  may  be 
terminated  by  the  client  without  penalty  within  five 
business  days  of  its  execution,  at  the  time  of 
entering  into  the  contract.  Paragraph  (b)(1)  of  rule 
204-3  [17  CFR  275.204-3(b)(l)l. 
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program  that  will  in  the  future  be 
provided  to  prospective  clients.^* 

The  wrap  fee  brochure  is  required  to 
be  updated  promptly  to  reflect  material 
changes  to  the  information  it  contains, 
or  within  ninety  days  after  the  end  of 
the  s{>onsor’s  fiscal  year  to  reflect  other 
changes.39  The  wrap  fee  brochure  may 
be  updated  by  the  use  of  a  sticker  (i.e., 
a  supplement  affixed  to  the  brochure 
that  indicates  what  information  is  being 
added  or  updated  and  states  the  new  or 
revised  information).  The  proposed 
amendments  would  have  limited 
sponsors  to  two  consecutive  stickers 
before  all  changes  would  have  had  to  be 
incorpiorated  into  the  brochure  itself.  As 
some  commenters  suggested,  the 
Commission  is  not  adopting  a  numerical 
limit  on  stickers;  instead,  updating  by 
sticker  will  be  permitted  so  long  as  the 
resulting  brochure  remains  readable.*^ 

E.  Date  of  Effectiveness 

A  sponsor  is  required  to  file  an 
amendment  to  Form  ADV  to  include  the 
necessary  wrap  fee  brochure  or 
brochures,  to  deliver  the  wrap  fee 
brochure  to  existing  wrap  fee  clients,  ♦' 
and  to  begin  to  deliver  the  wrap  fee 
brochure  to  prospective  wrap  fee 
clients,  by  October  1, 1994, 
approximately  five  months  after  the 
adoption  of  the  amendments. 

II.  Cost/Benefit  Analysis 

Several  commenters  raised  concerns 
that  the  form  and  rule  amendments  as 
proposed,  particularly  the  requirement 
for  a  separate  wrap  fee  brochure,  could 
result  in  additional  costs  for  sponsors 
that  may  be  passed  on  to  investors.  The 
Commission  has  modified  the 
amendments  in  part  because  of  these 
concerns,  but  continues  to  believe  that 
the  cost  of  a  separate  wrap  fee  brochure 
is  outweighed  by  the  benefit  to  investors 
of  improved  disclosure  about  wrap  fee 
programs. 

The  Commission  has  narrowed  the 
scope  of  the  terms  “wrap  fee  program” 
and  “sponsor.”  As  a  result,  certain 
advisers  that  would  have  incurred  the 
costs  of  the  wrap  fee  brochure  under  the 
proposed  amendments  will  not  incur 


w  New  paragraph  (0(4)  of  rule  204-3.  See  the 
effectiveness  provisions  in  Section  I.E  of  this 
Release  infra. 

•w  Paragraph  (b)  of  ru  le  204-1 .  as  amended. 
*'!lem  6  of  Schedule  H.  The  Commission  would 
consider  a  brochure  subject  to  multiple  stickers  or 
a  single  sticker  amending  multiple  provisions  to  be 
unreadable  if  the  brochure  has  become  particularly 
unwieldy  or  difficult  to  follow  as  a  result  of  the 
stickers  or  sticker. 

*1  See  Section  I.D  supra. 

«  The  Proposing  Release  requested  comment 
whether  a  120-day  transition  fteriod  would  be 
appropriate.  A  few  commenters  stated  that  a  180- 
day  transition  period  would  be  more  appropriate. 


any  costs  as  a  result  of  the  amendments, 
and  other  advisers  will  incur  reduced 
costs  because  fewer  of  their  programs 
are  subject  to  the  amendments.  The 
Commission  has  also  liberali2»d  the  use 
of  stickers,  which  should  reduce  the 
cost  of  updating  the  brochure. 

The  Commission  does  not  believe  that 
the  cost  of  a  separate  wrap  fee  brochure 
need  be  substantial.  The  brochure  need 
not  be  professionally  printed,  and 
professionally  printed  brochures 
generally  can  be  updated  by  sticker, 
rendering  frequent  reprinting 
unnecessary. 

in.  Regulatory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C. 
603,  was  published  in  Investment 
Advisers  Act  Rel.  No.  1401.  No 
comments  were  received  on  this 
analysis.  The  Commission  has  prepared 
a  Final  Regulatory  Flexibility  Analysis, 
a  copy  of  which  may  be  obtained  by 
contacting  Eric  C.  Freed.  Office  of 
Disclosure  and  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

rV'.  Text  of  Rule  and  Form  Amendments 

List  of  Subjects  in  17  CFR  Parts  275  and 
279 

Investment  advisers.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  amending 
chapter  II,  title  17  of  the  Code  of  Federal 
Regulations  as  follows. 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  general  authority  citation  for 
Part  275  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  80b-3.  80b-4,  80b- 
bA,  80b-ll,  unless  otherwise  noted. 

***** 

2.  By  revising  paragraph  (b)(1)  of 
§  275.204-1  to  read  as  follows: 

§  275.204-1  Amendmefits  to  application 
for  registration. 

***** 

(b)(1)  If  the  information  contained  in 
response  to  Items  1,  2,  3,  4,  5,  8, 11, 

13A,  13B,  14A  and  14B  of  Part  I  of  any 
application  for  registration  as  an 
investment  adviser,  or  in  any 

■•'One  commrnter  suggested  that  sponsors  would 
find  profe.ssional  printing  neces.sary  for  marketing 
purposes.  Many  spon.sors.  however,  currently 
deliver  Part  11.  rattier  than  a  printed  document,  to 
clients  as  their  brochure.  Many  sponsors  that  use 
Part  n  presumably  would  deliver  a  typewritten 
wrap  fee  brochure  to  wrap  fee  clients. 


amendment  thereto,  becomes  inaccurate 
for  any  reason  or  if  the  information 
contained  in  response  to  any  question  in 
Items  9  and  10  of  Part  I,  all  of  Part  n 
(except  Item  14),  and  all  of  Schedule  H 
of  any  application  for  registration  as  an 
investment  adviser,  or  in  any 
amendment  thereto,  becomes  inaccurate 
in  a  material  manner,  the  investment 
adviser  shall  promptly  file  an 
amendment  on  Form  ADV  (§  279.1  of 
this  chapter)  correcting  such 
information. 

***** 

3.  By  amending  §  275.204-3  by 
redesignating  paragraph  (!)  as  paragraph 
(g).  and  by  adding  paragraphs  (f)  and 
(g)(4)  to  read  as  follows: 

§  275.204-3  Written  disclosure  statements. 
***** 

(f)  Sponsors  of  Wrap  Fee  Programs. — 

(1)  An  investment  adviser,  registered  or 
required  to  be  registered  pursuant  to 
Sertion  203  of  the  Act,  that  is 
compensated  under  a  wrap  fee  program 
for  sponsoring,  organizing,  or 
administering  the  program,  or  for 
selecting,  or  providing  advice  to  clients 
regarding  the  selection  of,  other 
investment  advisers  in  the  program, 
shall,  in  lieu  of  the  written  disclosure 
statement  required  by  paragraph  (a)  of 
this  section  and  in  accordance  with  the 
other  provisions  of  this  section,  fiimish 
each  client  and  prospective  client  of  the 
wrap  fee  program  with  a  written 
disclosure  statement  containing  at  least 
the  information  required  by  Schedule  H 
of  Form  ADV  (§  279.1  of  this  Chapter). 
Any  additional  information  included  in 
such  disclosure  statement  should  be 
limited  to  information  concerning  wrap 
fee  programs  sponsored  by  the 
investment  adviser. 

(2)  If  an  investment  adviser  is 
required  under  this  paragraph  (0  to 
furnish  disclosure  statements  to  clients 
or  prospective  clients  of  more  than  one 
WTap  fee  program,  the  investment 
adviser  may  omit  from  the  disclosure 
statement  furnished  to  clients  and 
prospective  clients  of  a  wrap  fee 
program  or  programs  any  information 
required  by  Schedule  H  that  is  not 
applicable  to  clients  or  prospective 
clients  of  that  wrap  fee  program  or 
programs. 

(3)  An  investment  adviser  need  not 
furnish  the  written  disclosure  statement 
required  by  paragraph  (f)(1)  of  this 
section  to  clients  and  prospective 
clients  of  a  wxap  fee  program  if  another 
investment  adviser  is  required  to 
furnish  and  does  furnish  the  written 
disclosure  statement  to  all  clients  and 
prospective  clients  of  the  wrap  fee 
program. 
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(4)  An  investment  adviser  that  is 
required  under  this  paragraph  (f)  to 
furnish  a  disclosure  statement  to  clients 
of  a  wrap  fee  program  shall  furnish  the 
disclosure  statement  to  each  client  of 
the  wrap  fee  program  (including  clients 
that  have  previously  been  furnished  the 
brochure  required  under  paragraph  (a) 
of  this  section)  no  later  than  October  1, 
1994. 

(g)  Definitions.  •  *  • 

(4)  Wrap  fee  program  means  a 
program  under  which  any  client  is 
charged  a  specified  fee  or  fees  not  based 
directly  upon  transactions  in  a  client’s 
account  for  investment  advisory 
services  (which  may  include  portfolio 
management  or  advice  concerning  the 
selection  of  other  investment  advisers) 
and  execution  of  client  transactions. 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

4.  The  authority  citation  for  Part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  Act  of 
1940, 15  U.S.C  80b-l,  et  seq. 

Note:  The  text  of  Form  ADV  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

5.  By  revising  Instructions  2,  6  and  7 
of  Form  ADV  (referenced  in  §  279.1), 
and  by  adding  Instruction  9  to  read  as 
follows: 

Form  ADV  Instructions 

*  •  *  •  • 

2.  Organization 

The  Form  contains  two  parts.  Parts  I 
and  II  are  hied  with  the  SEC  and  the 
jurisdictions;  Part  II  can  generally  be 
given  to  clients  to  satisfy  the  brochure 
rule.  The  Form  also  contains  the 
following  schedules: 

•  Schedule  A — for  corporations: 

•  Schedule  B — for  partnerships: 

•  Schedule  C — for  entities  that  are  not 
sole  proprietorships,  partnerships  or 
corporations; 

•  Schedule  D — for  reporting 
information  about  individuals  under 
Part  I  Item  12; 

•  Schedule  E — for  continuing 
responses  to  Part  I  items; 

•  Schedule  F — for  continuing 
responses  to  Part  II  items; 

•  Schedule  G — for  the  balance  sheet 
required  by  Part  II  Item  14;  and 

•  Schedule  H — for  satisfaction  of  the 
brochure  rule  by  sponsors  of  wrap  fee 
programs. 

*  *  *  «  * 

6.  Continuation  Sheets — Schedules  E 
and  F  provide  additional  space  for 
continuing  Form  ADV  items  (Schedule 
E  for  Part  I;  Schedule  F  for  Part  II)  but 


not  for  continuing  Schedules  A.  B,  C,  D, 
G  or  H.  To  continue  Schedules  A,  B,  C, 

D  and  G,  use  copies  of  the  schedule 
being  continued.  The  response  to 
Schedule  H  should  be  included  as  a 
separate  document  attached  to  the 
Schedule.  . 

7.  SEC  Filings 

•  Submit  filings  in  triplicate  to  the 
Securities  and  Exchange  Commission, 
Washington,  EKD  20549.  To  register, 
submit  a  check  or  money  order  for  $150 
payable  to  the  Securities  and  Exchange 
Commission.  This  fee  is  non-refundable. 
There  is  no  fee  for  amendments. 

•  Non-Residents — Rule  0-2  under  the 
Investment  Advisers  Act  of  1940  [17 
CFR  275.0-2)  covers  those  non-resident 
persons  named  anywhere  in  Form  ADV 
that  must  file  a  consent  to  service  of 
process  and  a  power  of  attorney.  Rule 
204-2(j)  under  the  Investment  Advisers 
Act  of  1940  (17  CFR  275.204-2)  covers 
the  notice  of  undertaking  on  books  and 
records  non-residents  must  file  with 
Form  ADV. 

•  Updating.  Federal  law  requires 
filing  amendments: 

— promptly  for  any  changes  in: 

Part  I — Items  1,  2,  3.  4,  5,  8, 11, 13A, 
13B,  14A,  and  14B; 

— promptly  for  material  changes  in: 

Part  I — Items  9  and  10,  all  Items  of 
Part  II  except  Item  14,  and  all  Items  of 
Schedule  H; 

— within  90  days  of  the  end  of  the  fiscal 

year  for  any  other  changes. 

•  Federal  Information  Law  and 
Requirements — Investment  Advisers  Act 
of  1940  Sections  203(c),  204,  206,  and 
211(a)  authorize  the  SEC  to  collect  the 
information  on  this  Form  from 
applicants  for  investment  adviser 
registration.  The  information  is  used  for 
regulatory  purposes,  including  deciding 
whether  to  grant  registration.  The  SEC 
maintains  files  of  the  information  on 
this  form  and  makes  it  publicly 
available.  Only  the  Social  Security 
Number,  which  aids  identifying  the 
applicant,  is  voluntary.  The  SEC  may 
return  as  unacceptable  Forms  that  do 
not  include  all  other  information.  By 
accepting  this  Form,  however,  the  SEC 
does  not  make  a  finding  that  it  has  been 
filled  out  or  submitted  correctly. 
Intentional  misstatements  or  omissions 
constitute  Federal  criminal  violations 
under  18  U.S.C.  1001  and  15  U.S.C. 
80b-17. 

***** 

9.  Sponsors  of  Wrap  Fee  Programs — 
Sponsors  of  wrap  fee  programs  must 
provide  clients  and  prospective  clients 
of  wrap  fee  programs  with  a  document 
containing  the  information  required  by 
Schedule  H. 


•  Wrap  Fee  Programs — A  wrap  fee 
program  is  any  program  ui>der  which 
any  client  is  charged  a  specified  fee  or 
fees  not  based  directly  upon 
transactions  in  a  client’s  account  for 
investment  advisory  services  (which 
may  include  portfolio  management  or 
advice  concerning  the  selection  of  other 
investment  advisers)  and  execution  of 
client  transactions. 

•  Sponsors — A  sponsor  of  a  wrap  fee 
program  is  any  applicant  that  is 
compensated  under  a  wrap  fee  program 
for  sponsoring,  organizing,  or 
administering  the  program,  or  for 
selecting,  or  providing  advice  to  clients 
regarding  the  selection  of,  other 
investment  advisers  in  the  program. 

The  document  prepared  in  response 
to  Schedule  H  must  be  provided  to 
clients  of  the  wrap  fee  program  in  lieu 
of  Part  n  (or  the  document  containing 
the  information  required  by  Part  11), 
which  the  sponsor  is  required  to 
provide  to  other  advisory  clients.  Part  II 
and  Schedule  F  need  only  contain  an 
abbreviated  narrative  discussion  of  a 
sponsor’s  wrap  fee  programs,  although 
responses  to  check-the-box  questions  in 
Part  I  and  Part  II  should  reflect  the 
applicant’s  wrap  fee  programs. 
***** 

6.  By  revising  Item  16  of  Part  I  of 
Form  ADV  (referenced  in  §  279.1)  to 
read  as  follows: 

Form  ADV 
Part  I 

***** 

16.  With  a  few  exceptions,  the 
"brochure  rule’’  (Advisers  Act  Rule 
204-3)  requires  that  clients  must  be 
given  information  about  the  investment 
adviser.  Will  applicant  be  giving  clients 
(other  than  wrap  fee  clients  to  be  given 
Schedule  H): 

Yes  No 

A.  Part  11  of  this  Form  ADV?  ...  _  _ 

B.  Another  document  that  in-  _  _ 

eludes  at  least  the  informa¬ 
tion  contained  in  Form  ADV 

Part  11?. 

***** 

7.  By  adding  Schedule  H  to  Form 
ADV  (referenced  in  §  279.1)  to  read  as 
follows: 

Note:  Schedule  H  to  Form  ADV  is  attached 
as  Appendix  1  to  this  document  and  the 
Schedule  will  not  appear  in  the  Code  of 
Federal  Regulations. 

By  the  Commission. 
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April  19, 1994. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

Appendix  1 

Schedule  H  of  Form  ADV 
Applicant: 

SEC  File  No.:  801- 

Date:  MM/DD/YY 

(for  sponsors  of  wrap  fee  programs) 

Name  of  wrap  fee  program  or  programs 
described  in  attached  brochure: 

1.  Applicability  of  Schedule.  This  Schedule 
must  be  completed  by  applicants  that  are 
compensated  under  a  wrap  fee  program  for 
sponsoring,  organizing,  or  administering  the 
program,  or  for  selecting,  or  providing  advice 
to  clients  regarding  the  selection  of,  other 
investment  advisers  in  the  program 
(“sponsors”).  A  wrap  fee  program  is  any 
program  under  which  a  specified  fee  or  fees 
not  based  directly  upon  transactions  in  a 
client’s  account  is  charged  for  investment 
advisory  services  (which  may  include 
portfolio  management  or  advice  concerning 
the  selection  of  other  investment  advisers) 
and  execution  of  client  transactions. 

2.  Use  of  Schedule.  This  Schedule  sets 
forth  the  information  the  sponsor  must 
include  in  the  wrap  fee  brochure  it  is 
required  to  deliver  or  offer  to  deliver  to 
clients  and  prospective  clients  of  its  wrap  fee 
programs  under  Rule  204-3  under  the  federal 
Advisers  Act  and  similar  rules  of  the 
jurisdictions.  The  wrap  fee  brochure 
prepared  in  response  to  this  Schedule  must 
be  filed  with  the  Commission  and  the 
jurisdictions  as  part  of  Form  ADV  by 
completing  the  identifying  information  on 
this  Schedule  and  attaching  the  brochure. 
Brochures  should  be  prepared  separately,  not 
on  copies  of  this  Schedule.  Any  wrap  fee 
brochure  filed  with  the  Commission  as  part 
of  an  amendment  to  Form  ADV  shall  contain 
in  the  upper  right  hand  corner  of  the  cover 
page  the  sposor’s  registration 

number  (801-  ). 

3.  General  Contents  of  Brochure.  Unlike 
Parts  I  and  II  of  this  form,  this  Schedule  is 
not  organized  in  “check-the-box”  format. 
These  Instructions,  including  the  requests  for 
information  in  Item  7  below,  should  not  be 
repeated  in  the  brochure.  Rather,  this 
Schedule  describes  minimum  disclosures 
that  must  be  made  in  the  brochure  to  satisfy 
the  sponsor’s  duty  to  disclose  all  material 
facts  about  the  sponsor  and  its  wrap  fee 
programs.  Nothing  in  this  Schedule  relieves 
the  sponsor  from  any  obligation  under  any 
provision  of  the  federal  Advisers  Act  or  rules 
thereunder,  or  other  federal  or  state  law  to 
disclose  information  to  its  advisory  clients  or 
prospective  advisory  clients  not  specifically 
required  by  this  Schedule. 

4.  Multiple  Sponsors.  If  two  or  more 
persons  fall  within  the  definition  of 
“sponsor”  in  Item  1  above  for  a  single  wrap 
fee  program,  only  one  such  sponsor  need 
complete  the  Schedule.  The  sponsors  may 
choose  among  themselves  the  sponsor  that 
will  complete  the  Schedule. 

5.  Omission  of  Inapplicable  Information. 
Any  information  not  specifically  required  by 
this  Schedule  that  is  included  in  the 
brochure  should  be  applicable  to  clients  and 


prospective  clients  of  the  sponsor’s  wrap  fee 
programs.  If  the  sponsor  is  required  to 
complete  this  Schedule  with  respect  to  more 
than  one  wrap  fee  program,  the  sponsor  may 
omit  from  the  brochure  furnished  to  clients 
and  prospective  clients  of  any  wrap  fee 
program  or  programs  information  required  by 
this  Schedule  that  is  not  applicable  to  clients 
or  prospective  clients  of  that  wrap  fee 
program  or  programs.  If  a  sponsor  of  more 
than  one  wrap  fee  program  prepares  separate 
wrap  fee  brochures  for  clients  of  different 
programs,  each  brochure  prepared  must  be 
filed  with  the  Commission  and  the 
jurisdictions  attached  to  a  separate  copy  of 
this  Schedule.  Each  such  brochure  must  state 
that  the  sponsor  sponsors  other  wrap  fee 
programs  and  state  how  brochures  for  those 
programs  may  be  obtained. 

6.  Updating.  Sponsors  are  required  to  file 
an  amendment  to  the  brochure  promptly  after 
any  information  in  the  brochure  becomes 
materially  inaccurate.  Amendments  may  be 
made  by  use  of  a  “sticker,”  i.e.,  a  supplement 
affixed  to  the  brochure  that  indicates  what 
information  is  being  added  or  updated  and 
states  the  new  or  revised  information,  as  long 
as  the  resulting  brochure  is  readable.  Stickers 
should  be  dated  and  should  be  incorporated 
into  the  text  of  the  brochure  when  the 
brochure  itself  is  revised. 

7.  Contents  of  Brochure.  Include  in  the 
brochure  prepared  in  response  to  this 
Schedule: 

(a)  on  the  cover  page,  the  sponsor’s  name, 
address,  telephone  number,  and  the 
following  legend  in  bold  type  or  some  other 
prominent  fashion: 

This  brochure  provides  clients  with 
information  about  [name  of  sponsor]  and  the 
(name  of  program  or  programs]  that  should 
be  considered  before  becoming  a  client  of  the 
[name  of  program  or  programs].  This 
information  has  not  been  approved  or 
verified  by  any  governmental  authority. 

(b)  a  table  of  contents  reflecting  the  subject 
headings  in  the  sponsor’s  brochure; 

(c)  the  amount  of  the  wrap  fee  charged  for 
each  program  or,  if  fees  vary  according  to  a 
schedule  established  by  the  sponsor,  a  table 
setting  forth  the  fee  schedule,  whether  such 
fees  are  negotiable,  the  portion  of  the  total  fee 
(or  the  range  of  such  amounts)  paid  to 
persons  providing  advice  to  clients  regarding 
the  purchase  of  sale  of  specific  securities 
under  the  program  (“portfolio  managers”), 
and  the  services  provided  under  each 
program  (including  the  types  of  portfolio 
management  services); 

(d)  a  statement  that  the  program  may  cost 
the  client  more  or  less  than  purchasing  such 
services  separately  and  a  statement  of  the 
factors  that  bear  upon  the  relative  cost  of  the 
program  (e.g.,  the  cost  of  the  services  if 
provided  separately  and  the  trading  activity 
in  the  client’s  account); 

(e)  if  applicable,  a  statement  that  the 
person  recommending  the  program  to  the 
client  receives  compensation  as  a  result  of 
the  client’s  participation  in  the  program,  that 
the  amount  of  this  compensation  may  be 
more  than  what  the  person  would  receive  if 
the  client  participated  in  other  programs  of 
the  sponsor  or  paid  separately  for  investment 
advice,  brokerage,  and  other  services,  and 
that  the  person  may  therefore  have  a 


financial  incentive  to  recommend  the  wrap 
fee  program  over  other  programs  or  services; 

7.  (f)  a  description  of  the  nature  of  any  fees 
that  the  client  may  pay  in  addition  to  the 
wrap  fee  and  the  circumstances  under  which 
these  fees  may  be  paid  (including,  if 
applicable,  mutual  fund  expenses  and  mark¬ 
ups,  mark-downs  or  spreads  paid  to  market 
makers  from  whom  securities  were  obtained 
by  the  wrap  fee  broker); 

(g)  how  the  program’s  portfolio  managers 
are  selected  and  reviewed,  the  basis  upon 
which  portfolio  managers  are  recommended 
or  chosen  for  particular  clients,  and  the 
circumstances  under  which  the  sponsor  will 
replace  or  reconunend  the  replacement  of  the 
portfolio  manager; 

(h)  (1)  if  applicable,  a  statement  to  the 
effect  that  portfolio  manager  performance 
information  is  not  reviewed  by  the  sponsor 
or  a  third  party  and/or  that  performance 
information  is  not  calculated  on  a  uniform 
and  consistent  basis, 

(2)  if  performance  information  is  reviewed 
to  determine  its  accuracy,  the  name  of  the 
party  who  reviews  the  information  and  a 
brief  description  of  the  nature  of  the  review, 

(3)  a  reference  to  any  standards  {i.e.. 
industry  standards  or  standards  used  solely 
by  the  sponsor)  under  which  performance 
information  may  be  calculated; 

(i)  a  description  of  the  information  about 
the  client  that  is  communicated  by  the 
sponsor  to  the  client’s  portfolio  manager,  and 
how  often  or  under  what  circumstances  the 
sponsor  provides  updated  information  about 
the  client  to  the  portfolio  managers; 

(j)  any  restrictions  on  the  ability  of  clients 
to  contact  and  consult  with  portfolio 
managers; 

(k)  in  narrative  text,  the  information 
required  by  Items  7  and  8  of  Part  II  of  this 
form  and,  as  applicable  to  clients  of  the  wTap 
fee  program,  the  information  required  by 
Items  2,  5,  6,  9A  and  C,  10, 11, 13  and  14 

of  Part  II; 

(l)  if  any  practice  or  relationship  disclosed 
in  response  to  Items  7,  8,  9A,  9C  and  13  of 
Part  II  presents  a  conflict  between  the 
interests  of  the  sponsor  and  those  of  its 
clients,  explain  the  nature  of  any  such 
conflict  of  interest;  and 

(m)  if  the  sponsor  or  its  divisions  or 
employees  covered  under  the  same 
investment  adviser  registration  as  the 
sponsor  act  as  portfolio  managers  for  a  wrap 
fee  program  described  in  the  brochure,  a 
brief,  general  description  of  the  investments 
and  investment  strategies  utilized  by  those 
portfolio  managers. 

8.  Organization  and  Cross  References. 
Except  for  the  cover  page  requirements  in 
Item  7(a)  above,  information  contained  in  the 
brochure  need  not  follow  the  order  of  the 
items  listed  in  Item  7.  However,  the  brochure 
should  not  be  organized  in  such  a  manner 
that  important  information  called  for  by  the 
form  is  obscured. 

Set  forth  below  the  page(s)  of  the  brochure 
on  which  the  various  disclosures  required  by 
Item  7  are  provided. 


Item  No.  Page(s) 

7(a) .  Cover 

7(b) . 
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Item  No. 

Page(s) 

7(c) . . 

7(d) . 

7(e) . 

7(f) . 

7(g) . 

7(h) . 

70) . 

7(i) . 

7(k) . 

7(1)  . 

7(m) . 

IFR  Doc.  94-9890  Filed  4-25-94;  8:45  am) 
BILLING  CODE  8010-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL-53-6409;  FRL-4877-31 

Approval  and  Promulgation  of 
Implementation  Plans  Florida;  Title  V, 
Section  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  final  rule. 

SUMMARY:  On  February  23, 1994  (59  FR 
8542),  EPA  published  a  document  to 
approve  without  prior  proposal  the 
February  24, 1993,  version  of  the 
revisions  made  by  Florida  to  the  Florida 
State  Implementation  Plan  (SIP).  These 
revisions  established  a  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program  (PROGRAM),  to  be  fully 
implemented  by  November  15, 1994. 
This  implementation  plan  was 
submitted  by  the  State  to  satisfy  the 
Federal  mandate  to  ensure  that  small 
businesses  have  access  to  the  technical 
assistance  and  regulatory  information 
necessary  to  comply  with  the  Clean  Air 
Act  as  amended  in  1990  (CAA).  EPA 
subsequently  received  adverse 
comments  on  the  action.  Accordingly, 
EPA  is  withdrawing  its  direct-hnal 
approval.  Elsewhere  in  today’s  Federal 
Register,  EPA  is  proposing  to  approve 
the  February  23, 1993,  version  of 
revisions  made  by  Florida  and 
providing  an  opportunity  to  comment 
on  the  proposal. 

EFFECTIVE  DATE:  This  withdrawal  will  be 
effective  April  22, 1994. 

ADDRESSES:  Copies  of  the  material 
submitted  by  the  State  of  Florida  may  be 
examined  during  normal  business  hours 
at  the  following  locations; 
Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 


Courtland  Street,  NE.,  Atlanta, 

Georgia  30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carlton  R.  Layne,  Regulatory 
Planning  and  Development  Section, 

Air  Programs  Branch,  Air,  Pesticides 
&  Toxics  Management  Division, 

Region  IV  Environmental  Protection 
Agency,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365.  The  telephone 
number  is  404/347-2864. 
SUPPLEMENTARY  INFORMATION: 
Implementation  of  the  Clean  Air  Act 
(CAA)  requires  small  businesses  to 
comply  with  specific  regulations  in 
order  for  areas  to  attain  and  maintain 
the  national  ambient  air  quality 
standards  (NAAQS)  and  reduce  the 
emission  of  air  toxics.  In  anticipation  of 
the  impact  of  these  requirements  on 
small  businesses,  the  CAA  requires  that 
states  adopt  a  PROGRAM,  and  submit 
this  PROGRAM  as  a  revision  to  the 
federally  approved  SIP.  On  February  24, 
1993,  the  Florida  Department  of 
Environmental  Protection  submitted  to 
EPA  for  approval  the  requisite  revisions 
to  the  SIP  establishing  the  PROGRAM. 
These  revisions  were  adopted  by  the 
Florida  Legislature  by  amending  chapter 
403  of  the  Florida  Statute,  approved  on 
April  8, 1992.  The  EPA  reviewed  this 
request  for  revision  of  the  federally 
approved  SIP  and  found  it  to  be  in 
conformance  with  the  requirements  of 
the  1990  CAA.  EPA  therefore  published 
a  notice  to  approve  the  revisions 
without  prior  proposal  (59  FR  8542, 
February  23, 1994). 

In  the  final  rulemaking,  EPA  advised 
the  public  the  effective  date  of  the 
action  was  deferred  for  60  days  (until 
April  25, 1994)  to  provide  an 
opportunity  to  submit  comments.  EPA 
announced  if  notice  was  received 
within  30  days  of  the  publication  of  the 
final  rule  that  someone  wanted  to 
submit  adverse  or  critical  comments,  the 
final  action  would  be  withdrawn  and  a 
new  rulemaking  would  begin  by 
proposing  a  30  day  comment  period. 
EPA  had  earlier  published  a  general 
notice  explaining  this  special  procedure 
(56  FR  44477,  September  4, 1991). 

EPA  has  received  comments  on  this 
action  that  address  the  structure  of  the 
Florida  PROGRAM.  Accordingly,  the 
Agency  is  today  withdrawing  its 
approval. 

EPA  is  withdrawing  this  action 
without  providing  prior  notice  and 
opportunity  for  comment.  The  Agency 
finds  it  has  good  cause  within  the 


meaning  of  5  U.S.C.  553(b)  to  proceed 
without  notice  and  comment.  Notice 
and  comment  would  be  impracticable  in 
this  case  because  EPA  needs  to 
withdraw  its  approval  as  quickly  as 
possible  in  order  to  consider  the 
comments  which  the  public  has 
submitted  or  may  wish  to  submit. 
Moreover,  further  notice  is  not 
necessary  because  EPA  has  already- 
informed  the  public  it  would  follow  this 
procedure  if  it  received  a  request  for  the 
opportunity  to  comment.  For  the  same 
reasons,  EPA  finds  it  has  good  cause 
under  5  U.S.C.  553(d)  to  make  this 
withdrawal  immediately  efiective. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Small  business  stationary  source 
technical  and  environmental  assistance 
program. 

Authority;  42  U.S.C.  7401-7671q. 

Therefore  the  final  rule  appearing  at 
59  FR  8542,  February  23, 1994.  which 
was  to  become  effective  April  25, 1994, 
is  withdrawn. 

Dated:  April  14, 1994. 

John  H.  Hankinson,  Jr., 

Regional  Administrator. 

IFR  Doc.  94-9986  Filed  4-22-94;  11:23  am] 


Georgia;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Georgia  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Georgia’s  revisions  consist 
of  the  provisions  contained  in  RCRA 
Cluster  II  which  are  the  hazardous  waste" 
rules  promulgated  between  July  1, 1991, 
and  June  30, 1992.  These  requirements 
are  listed  in  section  6  of  this  notice.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Georgia’s  application  and 
has  made  a  decision,  subject  to  public 
review  and  comment,  that  the  Geoigia 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 


BILLING  CODE  65S0-S0-e 


40  CFR  Part  271 

[FRL-4878-6] 
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EPA  intends  to  approve  Georgia’s 
hazardous  waste  program  revisions. 
Georgia’s  application  for  program 
revisions  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  Georgia’s 
program  revisions  shall  be  effective  June 
27, 1994  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  Georgia’s  program  revision 
application  must  be  received  by  the 
close  of  business,  May  26, 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to  A.R.  Hanke  at  the  address 
listed  below.  Copies  of  Georgia’s 
program  revision  application  are 
available  during  normal  business  hours 
at  the  following  addresses  for  inspection 
and  copying:  Georgia  Department  of 
Natural  Resources,  Waste  Management 
Branch,  205  Butler  Street  SE.,  Floyd 
Towers  East,  Atlanta,  Georgia  30334, 
phone  (404)  656-2833;  USEPA  Region 
IV,  Library,  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365;  (404)  347-4216. 
FOR  FURTHER  INFORMATION  CONTACT:  A.R. 
Hanke,  Chief,  State  Programs  Section,  . 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
(“RCRA”  or  “the  Act’’),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 


that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984, 
hereinafter  “HSWA”)  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  “interim  authorization’’  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA’s  regulations  in  40  CFR  parts  124, 
260  through  268  and  270. 

B.  Georgia 

Georgia  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  August  21, 1984.  Georgia 
received  authorization  for  revisions  to 
its  program  for  RCRA  Cluster  I  on 
January  12, 1994  (11/16/93;  FR  60388). 
Today,  Georgia  is  seeking  approval  of  its 
program  revisions  in  accordance  with 
40  CFR  271.21(b)(3)  for  rules 
promulgated  between  July  1, 1991,  and 
June  30, 1992,  otherwise  knovvm  as 
RCRA  Cluster  II. 

EPA  has  reviewed  Georgia’s  RCRA 
Cluster  II  application  and  has  made  an 
immediate  final  decision  that  Georgia’s 
hazardous  waste  program  revisions 


satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  Georgia.  The 
public  may  submit  written  comments  on 
EPA’s  immediate  final  decision  up  until 
May  26, 1994. 

Copies  of  Georgia’s  application  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Georgia’s  program 
revisions  shall  become  effective  May  26, 
1994  unless  an  adverse  comment 
pertaining  to  the  State’s  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either:  (1)  A 
withdrawal  of  the  immediate  final 
decision:  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  ba.sed 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Georgia  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements. 


Checklist 

Description 

FR  date  and  page 

State  rule 

92 . 

Wood  preserving  listings;  technical  correction . 

7/1/91,  56  FR  30192,  HSWA 
and  Non-HSWA. 

391-3-11-07(1),  .08(1), 

.10(1)&(2). 

95 . 

Land  disposal  restrictions  for  electric  arc  furnace  dust  K061  ... 

8/19/91,  56  FR  41164,  HSWA 

391-3-1 1-.07,  .16.- 

97 . 

Exports  of  hazardous  waste;  technical  correction  . 

9/4/91, 56  FR  43704,  HSWA  .. 

391-3-1 1-.08(1). 

99 . 

Amendments  to  interim  status  standards  for  downgradient 
groundwater  monitoring  well  locations. 

12/23/91,  56  FR  66365,  Non- 
HSWA. 

391-3-1 1-.02.  391-3-1 1-.10. 

100 . 

Liners  and  leak  detection  systems  for  hazardous  waste  land 
disposal  units. 

1/29/92,  57  FR  3462,  HSWA 
and  Non-HSWA. 

391-3-1 1-.02,  391-3-n-.10, 
391-3-1 1-.11(3)(g).  391-3- 
11-.11(7)(d). 

101  . 

Administrative  stay  for  the  requirement  that  existing  drip  pads 
be  impermeable. 

2/18/92,  57  FR  5859,  HSWA 
and  Non-HSWA. 

391-3-1 1-.10. 

102 . 

Second  correction  to  the  third-third  land  disposal  restrictions  .. 

3/6/92,  57  FR  8086,  HSWA  .... 

391-3-11-10(2).  .16. 

103 . 

Hazardous  debris  case-by-case  capacity  variance  . 

5/15/92,  57  FR  20766,  HSWA 

391-3-11 -.16. 

104 . 

Used  oil  filter  exclusion  . 

5/20/92,  57  FR  21524,  HSWA 

391-3-1 1-.07(1). 

105 . 

Recycled  coke  by-product  exclusion . 

6/22/92,  57  FR  27880,  HSWA 
6/26/92,  57  FR  28628,  HSWA 

391-3-1 1-.07(1). 

391-3-11 -.16. 

106 . 

Lead  bearing  hazardous  materials  case-by-case  capacity  vari¬ 
ance. 

Checklist  85,  Burning  of  Hazardous 
Waste  in  Boilers  and  Industrial 
Furnaces,  (2/21/91,  56  FR  7134),  was 
submitted  in  the  authorization 
application  with  RCRA  Cluster  I.  EPA  is 


withholding  a  decision  to  authorize 
Georgia  for  the  Burning  of  Hazardous 
Waste  in  Boilers  and  Industrial 
Furnaces  Rule  as  well  as  the  technical 
corrections  in  Checklists  94,  96,  and  98, 


until  the  State’s  capability  has  been 
assessed. 
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C  Deciskm 

I  conclude  that  Georgia’s  application 
for  these  program  revisions  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Georgia  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised,  except  where 
otherwise  noted. 

Georgia  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application,  its 
previously  approv^  authorities  and 
where  otherwise  noted  in  this  Notice. 
Georgia  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections  . 
3008,  3013,  and  7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866, 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C, 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Georgia’s 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a).  6926,  6974(b)). 

Dated:  April  14, 1994. 

Patrick  M.  Tobin, 

Acting  Ftegional  Administrator. 

|FR  Doc.  94-10052  Filed  4-25-94;  8:45  ami 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1601 

Bylaws  of  the  Legal  Services 
Corporation 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  removes  the 
bylaws  of  the  Legal  Services 
Corporation  (LSC  or  Corporation)  from 
the  Code  of  Federal  Regulations  (CFR), 
because  the  bylaws  are  purely  internal 
procedural  rules  that  do  not  affect  the 
rights  and  interests  of  parties  outside 
the  Corporation. 

EFFECTIVE  DATE:  April  26, 1994, 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
Legal  Services  Corporation,  202-336- 
8810, 

SUPPLEMENTARY  INFORMATION:  The 
bylaws  of  the  Corporation  were 
published  as  final  at  49  FR  23050  (June 
4, 1984)  and  amended  at  50  30711  (July 
29, 1985). 

At  its  meeting  on  April  16, 1994,  the 
Corporation’s  Board  of  Directors  (Board) 
determined  that  the  Corporation’s 
bylaws,  which  appear  at  45  CFR  part 
1601,  are  purely  internal  procedural 
rules  of  the  Corporation  not  subject  to 
the  notice  and  comment  and/or 
publication  requirement  of  the  LSC  Act, 
42  U.S.C.  2996g(e).  As  the  bylaws  do  not 
affect  the  rights  and  interests  of  parties 
outside  the  Corporation  and  are  not 
regulations  of  the  Corporation,  they 
should  not  be  included  in  the  CFR. 
Therefore,  the  Board  directed  that  the 
bylaws  be  withdrawn  from  the  CFR. 

List  of  Subjects  in  45  CFR  Part  1601 

Organization  and  functions.  Seals  and 
insignia. 

PART  1601— [REMOVED  AND 
RESERVED] 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  42 
U.S.C.  2996g(e),  45  CFR  part  1601  is 
removed  and  reserved. 

Dated:  April  20, 1994. 

Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  94-10059  Filed  4-25-94;  8:45  am] 
BILUNG  CODE  TOSO-Ot-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1801, 1814, 1815, 1842, 
and  1852 

[NASA  FAR  Supplement  Directive  89-14] 

Acquisition  Regulation;  Additional 
Miscellaneous  Amendments  to  NASA 
FAR  Supplement 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
NASA  Federal  Acquisition  Regulation 
Supplement  (NFS)  to  reflect  a  number  of 
additional  miscellaneous  changes: 

Points  of  contact:  solicitation  cover 
pages;  contracting  officer  technical 
representatives;  Technical  Direction 
clause;  and  editorial  corrections. 
EFFECTIVE  DATE:  This  regulation  will  be 
effective  April  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
David  K.  Beck,  (202)  358-0482, 

SUPPLEMENTARY  INFORMATION: 
Availability  of  NASA  FAR  Supplement 

The  NASA  FAR  Supplement,  of 
which  this  rule  is  a  part,  is  available  in 
its  entirety  on  a  subscription  basis  from 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402,  telephone 
number  (202)  783-3238.  Cite  GPO 
Subscription  Stock  Number  933-003- 
00000-1.  It  is  not  distributed  to  the 
public,  either  in  whole  or  in  part, 
directly  by  NASA. 

Points  of  Contact 

This  rule  revises  the  list  of  contacts  in 
section  1801.370. 

Solicitation  Cover  Pages 

Sections  1814.201-70  and  1815.406- 
71  are  added  to  standardize  the  content 
of  solicitation  cover  pages. 

Contracting  Officer  Technical 
Representatives  (COTR) 

Section  1801.670(b)  is  revised  to 
increase  from  $2,500  to  $25,000  the 
threshold  below  which  delegations  may 
be  made  for  COTRs  to  sign  emergency 
change  orders  under  construction 
contracts.  The  procedures  in  section 
1842.270  for  appointing  COTRs  are 
revised. 

Technical  Direction  Clause 

The  clause  in  section  1852.242-70 
uses  the  term  “requirements”  in 
paragraph  (a)  and  the  term  “scope”  in 
paragraphs  (d)(2)  and  (e).  There  is  a 
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concern  that  the  term  “scope”  could  be 
interpreted  to  mean  something  more 
than  the  term  “requirements.” 

Therefore,  the  word  “requirements”  is 
being  substituted  for  “scope”  in  both 
places. 

Editorial  Corrections 

A  typographical  correction  is  made  in 
section  1815.613-70(c).  Section 
1852.216-77  is  amended  to  add  a  note 
that  was  inadvertently  omitted.  The 
note  explains  to  NASA  contracting 
officers  that,  as  with  the  clause  at 
section  1852.216-76,  where  the  number 
“6”  is  marked  by  an  asterisk,  that  a 
period  of  time  greater  or  lesser  than  6 
months  may  be  substituted. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulator^’  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  1801, 

1814. 1815. 1842,  and  1852 

Government  procurement. 

Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  parts  1801, 1814, 

1815. 1842,  and  1852  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
parts  1801, 1814,  1815,  1842,  and  1852 
continues  to  read  as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

PART  1801— PURPOSE,  AUTHORITY, 
ISSUANCE 

2.  Section  1801.370  is  amended  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  by 
revising  “Eichenlaub”  to  read  “Jedrey” 
in  the  entries  for  parts  1, 15,  30,  31  and 
42;  in  paragraph  (a)(l)(ii)  by  adding 
entry  “70.5”  in  numerical  order  to  the 
table;  and  in  {>aragraph  (b)  by  removing 
“Eichenlaub,  Carl  E.  (HP)  358-0483” 
horn  the  table  and  adding  the  following 
entry  in  alphabetical  order  to  the  table 
to  read  as  follows: 

1801 .370  Points  of  contact 
***** 

(a)*  *  * 

(!)*•* 

(i)  FAR  (Council — Jedrey 

(ii)  FAR  and  NFS  Substantive  areas — 


Area  Analyst(s) 

Part  1: 


All  Other  Subparts _  Jedrey 


Area 

Analyst(s) 

Part  15: 

•  •  • 

15.8  _ 

15.9  . .  . 

—  Walker/Jedrey 

•  • 

Part  30 . 

*  •  • 

Part  31  . . 

.  LeCren/Jedrey 

Part  42: 

•  •  • 

42.7  . . 

42.8  _ _ 

. .  Balinskas/Jedrey 

42.10  . . . 

.  Guenther/Jedrey 

70.5  . 

•  •  # 

.  Whelan 

(b)  Consolidated  Contact  List. 


Name  (code)  (202) 


Jedrey,  Christopher  T.  (HP)  _  358-0483 


1801.670  [Amended] 

3.  Paragraph  (b)  of  section  1801.670  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

1801.670  Delegation  of  procurement 
responsibilities. 

***** 

(b)  *  *  *  However,  delegations  may 
be  made  to  construction  contract  (X)TRs 
to  sign  emergency  change  orders  with 
an  estimated  value  not  to  exceed 
$25,000  on-site  at  construction  sites. 

PART  1814— SEALED  BIDDING 

4.  Section  1814.201-70  is  added  to 
read  as  follows; 

1814.201-70  Solicitation  cover  page. 

The  contracting  officer  may  include  a 
cover  page  on  solicitations  if  it  conforms 
to  the  policies  stated  in  section 

1815.406- 71. 

PART  1815— CONTRACTING  BY 
NEGOTIATION 

5.  Section  1815.406—71  is  added  to 
read  as  follows: 

1815.406- 71  Solicitation  cover  page. 

The  contracting  officer  may  include  a 

cover  page  on  solicitations  if  it  conforms 
to  the  following  policies: 

(a)  The  cover  should  not 
unnecessarily  repeat  or  paraphrase  any 
part  of  the  solicitation;  rather,  it  should 
only  describe  subject  material,  except  as 
otherwise  provided  in  this  section. 

(b)  The  cover  may  draw  the  offeror’s 
attention  to  specific  limitations  on  who 


may  submit  ofi'ers,  such  as  the  Smalt 
Business  Set-Aside  provision. 

(c)  The  cover  may  include  a  genera) 
reminder  that  representations  and 
certifications  must  be  carefully  read  and 
completed,  but  should  not  include 
specific  listings  of  individual  provisions 
from  Section  K,  Representations  and 
Certifications. 

(d)  The  cover  may  include  specific 
listings  of  clauses  that  are  not  located  in 
Section  K,  but  which  contain  boxes  or 
fill-ins  that  must  be  completed  as  part 
of  the  offer. 

(e)  The  cover  must  contain  a 
statement  that  in  the  event  of  a  conflict 
between  the  cover  and  the  solicitation, 
the  solicitation  takes  precedence. 

(f)  The  cover  may  include  a  very  brief 
description  or  “executive  summary”  of 
the  requirement.  This  summary  should 
be  no  longer  than  the  CBD  synopsis,  and 
preferably  shorter;  if  the  project  title 
makes  clear  what  is  being  procured,  that 
should  be  sufficient.  Cienerally,  only 
major  procurements  should  utilize  a 
summary. 

1815.613-70  [Amended] 

6.  Paragraph  (c)  of  section  1815.613- 
70  is  amended  by  revising  “Innovative” 
to  read  “Innovation”. 

PART  1842— CONTRACT 
ADMINISTRATION 

7.  Section  1842.270  is  revised  to  read 
as  follows: 

1842.270  Contracting  officer  tecbnical 
representative  (COTR)  delegations. 

(a)  A  contracting  officer  may  appoint 
another  Government  employee  to  act  as 
the  contracting  officer’s  authorized 
technical  representative  in  managing  the 
technical  aspects  of  a  particular 
contract.  If  necessary,  the  contracting 
officer  may  appoint  an  alternate  COTR 
to  act  during  short  absences  of  the 
COTR;  the  policies  and  procedures  for 
COTRs  also  shall  apply  to  alternate 
COTRs.  Technical  organizations  are 
responsible  for  ensuring  that  the 
individual  they  recommend  to  the 
contracting  officer  possesses  training, 
qualifications  and  experience 
commensurate  with  the  duties  and 
responsihilities  to  be  delegated  and  the 
nature  of  the  contract.  The  contracting 
officer  shall  ensure  that  the  duties  and 
responsibilities  delegated  do  not  exceed 
the  limitations  at  1801.670(b). 

(b)  COTRs  shall  be  designated  by 
name  and  position  title  (see  the 
1801.670(b)  prohibition  against 
delegating  COTR  duties  solely  to  a 
position  rather  than  to  a  named 
individual).  Each  COTR  appointment 
shall  be  in  writing  and  shall  clearly 
define  the  purpose  and  limitations  of 
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the  COTR’s  authorities,  duties  and 
responsibilities.  NASA  Form  1634, 
Contracting  Officer  Technical 
Representative  (COTR)  Delegation,  shall 
be  used  to  appoint  COTRs.  The  COTR 
delegation  shall  be  signed  by  the 
cognizant  contracting  officer,  or  at  any 
level  above  that  contracting  officer  (see 
1801.670(b)),  and  shall  state  that  the 
duties  and  responsibilities  may  not  be 
redelegated  by  the  COTR  and  that  the 
COTR  may  be  held  personally  liable  for 
unauthorized  acts.  (However,  this  does 
not  prohibit  the  COTR  from  receiving 
assistance  for  the  purpose  of  monitoring 
contractor  progress  and  gathering 
information.)  When  an  individual  is 
appointed  as  a  COTR  on  more  than  one 
contract,  separate  delegations  shall  be 
issued  for  each  contract.  A  separate 
NASA  Form  1634  will  be  used  to 
appoint  an  alternate  COTR;  alternates 
may  act  only  during  official  absences  of 
the  COTR,  such  as  leave,  TDY  or  other 
special  assignments.  The  delegated 
duties  and  responsibilities  of  the 
alternate  may  not  exceed  those  of  the 
COTR. 

(c)  A  COTR  delegation  remains  in 
effect  throughout  the  life  of  the  contract 
unless  cancelled  in  writing  by  the 
cognizant  contracting  officer  or  at  any 
level  above  that  contracting  officer.  The 
contracting  officer  may  modify  the 
delegation  only  by  issuance  of  a  new 
delegation  cancelling  and  superseding 
the  existing  delegation. 

(d)  A  COTR  shall  not  be  authorized  to 
initiate  procurement  actions  by  use  of 
purchase  orders,  or  to  place  calls  or 
delivery  orders  under  indefinite- 
delivery  contracts  or  basic  ordering 
agreements,  or  in  any  way  cause  a 
change  to  the  contract  or  increase  the 
Government’s  financial  obligations.  A 
COTR  shall  not  be  authorized  to  award, 
agree  to,  or  sign  any  contract  or 
modification  or  in  any  way  obligate  the 
payment  of  money  by  the  Government. 
The  COTR  is  not  authorized  to  issue 
technical  direction  unless  the  clause  at 
1852.242-70,  Technical  Direction, 
prescribed  in  1842.7001,  is  included  in 
the  contract  and  the  authorization  is 
specifically  listed  in  paragraph  3(m)  of 
the  COTR  delegation  letter  (NASA  Form 
1634).  However,  delegations  may  be 
made  to  construction  contract  COTRs  to 
sign  emergency  change  orders  with  an 
estimated  value  not  to  exceed  the  value 
specified  in  writing  by  the  contracting 
officer  in  the  NASA  Form  1634  but  in 
no  event  to  exceed  $25,000,  on-site  at 
construction  sites,  if  sufficient  funds 
have  been  previously  certified  to  cover 
the  emergency  change.  After  issuing  an 
emergency  change  order,  the  COTR 
shall  notify  the  contracting  officer  as 
soon  as  possible,  in  person  or 


telephonically,  and  subsequently 
provide  a  written  determination 
supporting  the  need  for  the  action. 

(e)  The  contracting  officer  shall  send 
the  original  and  one  copy  of  the  COTR 
delegation  letter  to  each  COTR,  who 
shall  acknowledge  receipt  and  accept 
the  delegation  by  signing  the  original 
and  returning  it  to  the  contracting 
officer.  The  original  of  the  COTR 
delegation  letter  shall  be  filed  in  the 
applicable  contract  file.  Copies  of  the 
signed  COTR  delegation  letter  shall  be 
distributed  to  the  contractor  and  to  each 
cognizant  contract  administration  office. 
Acknowledgement  and  distribution  for 
terminations  of  COTR  delegations  and 
COTR  delegations  which  revise 
authority,  duties  and  responsibilities 
shall  follow  the  same  rules. 

(f)  The  proposed  COTR  (and 
alternates)  shall  be  trained  in  the  duties, 
responsibilities,  and  authority  of  the 
role  of  the  COTR.  That  mandatory 
training  shall  include,  at  a  minimum, 
the  following  core  topic  areas: 
contracting  authority:  procurement 
integrity;  contract  modifications: 
surveillance  plans;  contracting  for 
inherently  governmental  functions, 
personal  services,  and  NASA  policy  on 
the  acquisition  of  services:  the  Service 
Contract  Act;  the  Anti-Deficiency  Act; 
contract  financial  management:  the 
“Changes”  clause:  the  “Disputes” 
clause;  the  “Inspection”  clause; 
Government  property  and  policy 
procedures:  and  the  “Limitation  of 
Funds”  and  “Limitation  of  Cost” 
clauses.  Procurement  Officers  are 
responsible  for  assuring  that  the 
course(s)  utilized  by  their  installation 
address  the  mandatory  core  topics  in 
sufficient  detail  for  the  purpose  of 
COTR  training. 

(g)  The  contracting  officer  shall  verify 
that  the  COTR  has  received  the 
mandatory  training  before  signing  the 
NASA  Form  1634.  Contracting  officers 
shall  terminate  COTR  delegations  of 
COTRs  who  have  not  met  the  above 
training  requirements  by  April  1,  1995. 
If,  however,  an  urgent  need  arises  for 
the  appointment  of  a  COTR  and  no 
trained  and  otherwise  qualified 
individual  is  available,  then  the 
Procurement  Officer  may  make  a 
temporary  COTR  appointment  not  to 
exceed  six  months,  which  may  not  be 
extended  by  more  than  six  months. 
Temporary  appointments  must  be  so 
identified  and  clearly  reflect  the 
appointment  expiration  date.  No 
technical  direction  may  be  issued  by  a 
COTR  serving  under  a  temporary 
appointment.  If  a  COTR  serving  under  a 
temporary  appointment  believes  that 
technical  direction  should  be  issued  to 
the  contractor,  the  COTR  shall  so  advise 


the  contracting  officer  and  provide  such 
assistance  regarding  the  proposed 
direction  as  the  contracting  officer  may 
require. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Section  1852.216-77  is  amended  by 
adding  the  following  paragraph  after 
paragraph  (d): 

1 852.21 6-77  Award  fee  for  non-service 
contracts. 

***** 

*  A  period  of  time  greater  or  lesser  than  6 
months  may  be  substituted  in  accordance 
with  1816.404-272(a). 

9.  Section  1852.242-70  is  amended  by 
revising  the  heading,  month  and  year  of 
the  clause  and  paragraphs  (d)(2)  and  (e) 
to  read  as  follows: 

1852.242-70  Technical  direction. 
***** 

Technical  Direction  (September  1993) 

***** 

(d) *  •  * 

(!)*•* 

(2)  Within  the  requirements  of  the  contract 
and  does  not  constitute  a  change  under  the 
Changes  clause  of  the  contract,  and  that  the 
Contractor  should  proceed  promptly  with  its 
performance. 

(e)  A  failure  of  the  Contractor  and  the 
Contracting  Officer  to  agree  that  the 
instruction  or  direction  is  both  within  the 
requirements  of  the  contract  and  does  not 
constitute  a  change  under  the  Changes 
clause,  or  a  failure  to  agree  upon  the  contract 
action  to  be  taken  with  respect  to  the 
instruction  or  direction,  shall  be  subject  to 
the  Disputes  clause  of  this  contract. 
***** 

[FR  Doc.  94-9965  Filed  4-25-94;  8:45  am] 
BILUNQ  CODE  751(M>1-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  542 
[Docket  No.  93 — 53;  Notice  2] 

RIN  2127-AE67 

Motor  Vehicle  Theft  Prevention; 
Procedures  for  Selecting  Lines  Subject 
to  Theft  Prevention  Standard 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  *11118  final  rule  amends  the 
procedures  for  the  selection  of  new 
passenger  motor  vehicle  lines  that  are 
likely  to  be  high  theft  lines.  For  all 
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Model  Year  (MY)  1997  and  later 
vehicles,  manufacturers  must,  15 
months  in  advance  of  the  model  year  of 
introduction,  inform  NHTSA  about  new 
motor  vehicle  lines  that  the 
manufacturers  plan  to  introduce  for 
sale.  Manufacturers  must  include  an 
analysis  whether  the  new  line  is  likely 
to  be  a  high  or  low  theft  line.  The  effect 
of  this  final  rule  is  to  make  the 
procedures  consistent  with  statutory 
requirements. 

OATES:  Effective  date:  This  final  rule  is 
effective  May  26, 1994. 

Petitions  for  Reconsideration: 

Petitions  for  reconsideration  of  this  final 
rule  must  be  received  by  NHTSA  no 
later  than  May  26, 1994. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  final  rule  should  refer  to  the 
docket  nximber  and  notice  number  cited 
in  the  heading  of  this  notice  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W..  Washington, 
DC  20590. 

TOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street 
SW.,  Washington,  E)C  20590.  Ms.  Gray’s 
telephone  number  is  (202)  366-1740. 

SUPPLEMENTARY  INFORMATION: 

Motor  Vehicle  Theft  Law  Enforcement 
Act  of  1984 

The  Motor  Vehicle  Theft  Law 
Enforcement  Act  of  1984  (Pub.  L,  98- 
547)  (Theft  Act),  added  title  VI  to  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (Cost  Savings  Act). 

Pursuant  to  title  VI,  NHTSA 
promulgated  49  CFR  part  541,  titled 
“Federal  Motor  Vehicle  Theft 
Prevention  Standard.”  Part  541 
e.stablishes  performance  requirements 
for  inscribing  or  affixing  identification 
numbers  onto  certain  major  original 
equipment  and  replacement  parts  of 
high  theft  lines  of  passenger  motor 
vehicles. 

Section  603(a)(2)  of  title  VI  states  that 
the  specific  lines,  and  the  major  parts  of 
the  vehicles  within  such  lines,  that  are 
to  be  subject  to  the  theft  prevention 
standard  may  be  selected  by  agreement 
bet\veen  a  manufacturer  and  the  agency. 
If  the  agency  and  manufacturer  disagree 
as  to  the  selection,  the  selection  is  made 
by  the  agency,  after  providing  notice  to 
the  manufacturer  and  an  opportunity  for 
written  comment. 

Section  603(c)  states  that  NHTSA 
“shall,  by  rule,  require  each 
manufacturer  to  provide  information 
necessary  to  select  pursuant  to 
subsection  (a)(2)  the  high  theft  lines  and 
major  parts  to  be  subject  to  the 
standard.”  (Emphasis  added.)  However. 


as  promulgated  on  August  28, 1985  (50 
FR  34831),  the  agency’s  regulations 
regarding  the  selection  of  high  theft 
lines  did  not  require  the  submission  of 
such  information.  Those  regulations, 
which  are  contained  in  pKirt  542,  simply 
set  forth  the  procedures  to  be  followed 
by  those  manufacturers  which 
voluntarily  choose  to  provide  the 
information  and  to  participate  in  the 
selection  process. 

Since  the  establishment  of  part  542, 
some  manufacturers  have  not 
consistently  notified  the  agency  about 
the  introduction  of  new  lines  within  the 
specified  time  frame  of  18  to  24  months 
before  introduction  of  each  new  line.  On 
occasion,  delayed  notification  by 
manufacturers  has  prevented  the  agency 
from  making  its  preliminary 
determination  sufficiently  in  advance  of 
the  introduction  of  such  lines  to  permit 
application  of  the  theft  prevention 
standard  to  those  lines  during  their 
introductory  model  year.  To  be  subject 
to  the  standard  in  its  introductory  year, 
a  line  must  be  finally  selected  as  high 
theft  not  less  than  6  months  before  the 
beginning  of  that  model  year. 

In  some  instances,  the  agency  has  had 
to  act  on  its  own  initiative  by 
anticipating  the  introduction  of  new 
lines  and  making  high  theft/low  theft 
determinations  because  the 
manufacturers  did  not  notify  the  agency 
within  the  specified  period  of  18  to  24 
months  before  the  introduction  of  their 
new  lines.  In  making  these 
determinations,  the  agency  has  relied  on 
reports  in  the  trade  press  about  planned 
introductions  of  new  lines. 
Notwithstanding  the  absence  of 
notification  from  the  manufacturers,  the 
manufacturers  objected  to  this  practice, 
viewing  such  agency  initiative  as  an 
attempt  to  second  guess  them  about  the 
timing  of  the  introduction  of  new  model 
lines,  or  to  reduce  their  opportunity  to 
provide  input  regarding  the 
determination. 

Notice  of  Proposed  Rulemaking 

On  July  21,  1993,  NHTSA  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  to  amend  part  542 
(See  58  FR  38999).  In  order  to  solve  the 
problem  of  manufacturers’  late 
notification  of  the  agency  about  new 
lines,  the  agency  proposed  to  implement 
section  603(c)  of  the  Cost  Savings  Act. 
Under  the  proposal,  each  manufacturer 
would  be  required  to  provide,  for  ea(di 
of  its  newly  planned  lines,  its 
determination  whether  the  line  was 
likely  high  or  low  theft,  and  include  a 
discussion  of  how  it  applied  the  criteria 
set  forth  in  appendix  C  of  part  541,  in 
arriving  at  its  determination.  The 
appendix  C  criteria  are:  Price;  vehicle 


image;  lines  competitive  with  the  new 
line;  line(s)  the  new  line  is  intended  to 
replace;  presence  of  any  antitheft 
devices;  preliminary  theft  data  for  the 
line,  if  available.  The  agency  also 
proposed  that  a  manufacturer  be 
required  to  submit  such  information  not 
less  than  18  months  before  introduction 
of  the  planned  line. 

In  the  NPRM,  NHTSA  stated  it 
believed  that  requiring  manufacturers  to 
submit  the  necessary  information  would 
provide  the  agency  with  more  timely 
submissions  of  accurate  and  up-to-date 
data  to  evaluate.  This  w’ould  enable  the 
agency  to  select  more  effectively  and 
efficiently  (by  agreement  with  the 
manufacturer,  if  possible)  those  new 
lines  likely  to  have  a  high  theft  rate. 

Also,  since  the  information  would  be 
provided  timely  and  directly  to  the 
agency  by  the  manufacturer,  the  agency 
presumably  would  no  longer  need  to 
rely  upon  the  trade  press  accounts. 

In  order  to  provide  manufacturers 
with  lead  time  to  comply  with  the  new 
mandatory  procedures,  the  agency 
proposed  to  continue  to  permit 
voluntary  submission  of  information  for 
lines  that  are  introduced  before  model 
year  1997,  and  require  compliance  with 
the  mandatory  procedures  for  those 
lines  introduced  in  model  year  1997  and 
subsequent  model  years.  The  agency 
made  similar  proposals  regarding  the 
voluntary  and  mandatory  submission  of 
information  with  respect  to  low  theft 
new  lines  with  a  majority  of  major  parts 
interchangeable  with  those  of  a  high 
theft  line. 

NHTSA  also  proposed  to  remove 
outdated  procedures  from  part  542.  The 
procedures  were  applicable  to  lines 
introduced  before  April  24, 1986,  the 
effective  date  of  the  theft  prevention 
standard. 

Finally,  in  the  NPRM,  NHTSA  noted 
that  because  of  passage  of  the  “Anti  Car 
Theft  Act  of  1992”  (ACTA),  changes 
must  be  made  in  NHTSA’s  and 
manufacturers’  evaluation  procedures 
for  low  theft  lines  with  major  parts 
interchangeable  with  major  parts  of  a 
high  theft  line.  ACTA’s  passage 
redefined  “pa.ssenger  motor  vehicle," 
for  title  VI  purp>oses,  to  include  “any 
multipurpose  passenger  vehicle  and 
light-duty  trudc  that  is  rated  at  6,000 
pounds  gross  vehicle  weight  or  less,” 
(See  section  601(1)  of  title  VI.)  ACTA’s 
passage  did  not  necessitate  changes  to 
part  542’s  regulatory  text. 

Public  Comments  and  NHTSA 
Response 

In  response  to  the  NPRM.  NHTSA 
received  comments  from  four  parties: 
The  Chrysler  Corporation  (Chrysler);  the 
Ford  Motor  Company  (Ford);  the 
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National  Truck  Equipment  Association 
(NTEA)  and  Volkswagen  of  America, 

Inc.  (VW). 

In  its  comments.  Ford  concurred  with 
NHTSA’s  proposal  to  require 
manufacturers  to  provide  NHTSA  with 
information  and  supporting  analysis  on 
new  vehicle  lines,  beginning  with 
Model  Year  1997.  Ford  stated  that  it 
understood  the  NPRM  as  indicating  that 
NHTSA  is  interested  only  in 
manufacturers’  analyses  of  new  vehicle 
lines  likely  to  be  high  theft  lines.  Based 
on  its  understanding,  Ford  suggested 
that  there  was  a  need  to  make  several 
minor  changes  to  the  regulatory  text  to 
make  it  clear  that  NHTSA  is  interested 
in  analyses  of  new  lines  likely  to  be  low 
theft,  as  well  as  those  lines  likely  to  be 
high  theft. 

NHTSA  believes  that  the  proposal 
was  clear  regarding  the  obligation  for  a 
manufacturer  to  conduct  evaluations  of 
each  new  line  using  the  criteria  in 
appendix  C  of  part  541.  Under  the 
proposal,  each  manufacturer  would 
have  been  required  “to  evaluate  each 
new  line  emd  to  conclude  whether  the 
new  line  is  likely  to  have  a  theft  rate 
exceeding  the  median  theft  rate.”  In 
other  words,  for  each  line,  the 
manufacturer  would  have  had  to 
indicate  whether  its  evaluation  led  it  to 
conclude  that  (a)  it  is  likely  to  have  such 
a  rate  or  (b)  it  is  not  likely  to  have  such 
a  rate.  That  this  was  the  intended 
reading  of  the  proposed  regulatory  text 
was  made  abundantly  clear  in  the 
summary  section  of  the  NPRM 
preamble.  There,  the  agency  stated  that 
manufacturers  would  be  required  to 
“provide  an  analysis  whether  the  new  , 
line  is  likely  to  be  a  high  or  low  theft 
line.” 

Nevertheless,  NHTSA  has  no 
objection  to  making  the  changes 
suggested  by  Ford.  Section  542.1(c), 
Procedures  for  newly  introduced  vehicle 
lines,  now  explicitly  states  that  the 
manufacturers  are  to  follow  the 
procedures  in  evaluating  whether  a  new 
line  is  likely  to  have  a  theft  rate  above 
or  below  the  median  theft  rate. 

Chr>'sler  and  V\V  recommended  that 
the  deadline  for  manufacturers  notifying 
NHTSA  of  new  lines  be  12  months 
before  the  introduction  of  the  line, 
instead  of  18  months  before  the 
introduction,  as  proposed  in  the  NPRM. 
Both  Chrysler  and  VTV  stated  that,  since 
the  Americ.an  automobile  market  is  very 
competitive,  manufacturers  may  decide 
to  introduce  new  lines  with  less  than  18 
months’  lead  time.  They  argued  that 
being  allowed  to  inform  NHTSA  of  new 
car  lines  12  months  in  advance  would 
provide  more  flexibility  to  the 
manufacturers.  VW  further  stated  that  if 
NHTSA  amended  part  542,  and  issued 


its  preliminary  determinations  of  high 
or  low  theft  sooner  than  the  90  days 
presently  provided  in  part  542, 
manufacturers  could  file  new  vehicle 
line  information  with  NHTSA  as  late  as 
10  months  in  advance  of  introduction  of 
the  line. 

Both  the  VW  and  Chrysler  objections 
to  the  18  month  advance  notice 
requirement  are  apparently  based  on  the 
possibility  that  each  may  wish  to 
introduce  a  new  line  in  the  U.S.  with 
less  than  18  months’  notice.  In  the  8 
years  since  part  542  took  effect,  NHTSA 
has  been  notified  of  a  new  line  less  than 
18  months  before  the  introduction 
model  year  in  only  a  few  instances.  No 
manufacturers,  besides  VW  and 
Chrysler,  objected  to  the  18  month  lead 
time  requirement. 

NHTSA  has  carefully  considered 
Chrysler  and  Volkswagen’s  comments, 
and  calculated  the  latest  date  on  which 
it  can  accept  new  line  information.  For 
reasons  explained  below,  NHTSA  needs 
to  issue  final  determinations  of  high  or 
low  theft,  at  least  six  months  in  advance 
of  the  manufacturer’s  model  year. 
NHTSA  has  decided  that  it  can  accept 
new  line  information  as  late  as  15 
months  before  the  beginning  of  the 
manufacturer’s  model  year,  and  still 
issue  final  determinations  six  months 
before  the  beginning  of  the  model  year. 
Thus,  beginning  with  model  year  1997 
vehicles,  manufacturers  are  required  to 
notify  NHTSA  of  new  lines  15  months 
before  the  new  line  is  introduced. 
NHTSA  has  not  shortened  part  542’s 
timeframe  for  NHTSA’s  preliminary  and 
final  determinations  since  that  is 
beyond  the  scope  of  notice  of  the 
NPRM. 

NHTSA  needs  to  issue  determinations 
six  months  in  advance  of  the  model  year 
because  under  section  603(a)(3)  of  the 
Theft  Act.  NHTSA  must,  to  the 
maximum  extent  practicable,  assure  that 
likely  high  theft  lines  are  selected  at 
least  6  months  before  the  first  applicable 
model  year,  to  notify  manufacturers  that 
they  must  mark  the  major  parts  of  the 
line.  More  importantly,  if  NHTSA  issues 
a  final  high  theft  determination  less 
than  six  months  before  an  upcoming 
model  year,  NHTSA  cannot  require  the 
manufacturer  to  mark  the  parts  of  the 
high  theft  line  during  that  model  year. 
Instead,  it  cannot  mandate  parts 
marking  until  the  following  model  year. 
Requiring  manufacturers  to  submit 
information  15  months  (instead  of  12 
months)  before  the  model  year  would 
lessen  the  likelihood  of  NHTSA’s 
missing  the  6  month  deadline  to  notify 
manufacturers,  before  the  first 
applicable  model  year,  of  the  high  theft 
status  of  a  new  line. 


NHTSA  does  not  believe  requiring 
manufacturers  to  submit  information  15 
months  in  advance  of  the  model  year 
would  pose  a  hardship.  NHTSA  does 
not  believe  that  any  of  the  information 
to  be  reported  (specified  at  appendix  C 
of  part  541)  is  detailed  or  complex.  The 
appendix  C  criteria  are:  Price;  vehicle 
image:  lines  competitive  with  the  new 
line;  line(s)  the  new  line  is  intended  to 
replace;  presence  of  any  antitheft 
devices:  and  any  preliminary  theft  data 
for  the  line.  NHTSA  believes  that  a 
manufacturer  planning  a  new  line  for 
sale  in  the  U.S.  knows,  15  months 
before  the  model  year  of  introduction, 
fundamental  information  about  the  new 
line,  including  that  s{>ecified  in 
appendix  C,  and  would  have  no 
difficulty  in  reporting  it. 

NHTSA  believes  further  that  even  if, 
on  some  occasion,  a  manufacturer  does 
not  make  a  formal  decision  to  introduce 
a  new  line  until  some  time  after  15 
months  in  advance  of  the  model  year  of 
introduction,  the  manufacturer  must  be 
very  actively  entertaining,  at  the  15 
month  point,  the  possibility  of  making 
such  a  decision  in  the  next  several 
months.  The  commercial  and  regulatory 
logistics  involved  in  introducing  a  new 
line  to  the  U.S.  market  are  complex.  The 
very  complexity  of  this  process 
necessitates  that,  by  15  months  in 
advance  of  the  model  year  of 
introduction,  the  manufacturers  have  a 
good  idea  whether  they  will  introduce 
a  new  line  into  the  United  States. 

If,  15  months  before  the  introduction 
of  a  new  line,  a  manufacturer  is  still 
undecided  whether  to  introduce  the 
line,  it  could  nevertheless  comply  with 
part  542  by  sending  a  letter  to  NHTSA 
stating  that  it  may  introduce  a  new  line 
and  providing  the  information  specified 
in  appendix  C  of  part  542.  To  avoid  the 
possibility  of  a  disclosure  of  its 
potential  plans,  the  manufacturer  may 
request  confidential  treatment  for  the 
letter.  NHTSA  has  determined  that 
future  specific  model  plans  would 
presumptively  be  likely  to  result  in 
substantial  competitive  harm  if 
disclosed  to  the  public,  before  the  date 
on  which  the  specific  model  is  first 
offered  for  sale.  (See  49  CFR  part  512, 
appendix  B.)  If  confidential  treatment 
has  been  granted,  and  the  manufacturer 
decides  not  to  introduce  the  line, 
NHTSA  will  not  disclose  the  contents  of 
the  letter. 

Finally,  NHTSA  decided  to  set  the 
deadline  for  submission  of  information 
about  new  lines  at  the  15  month  point 
instead  of  at  the  12  month  point  because 
15  months  iis  necessary  not  only  to 
allow  NHTSA  time  to  issue  a  final 
determination,  but  also  to  allow 
manufacturers  enough  time  to  submit 
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timely  petitions  for  exemption  from 
marking  the  parts  of  a  new  line.  Section 
605(b)  of  the  Theft  Act  specifies  that 
petitions  for  exemption  must  be  filed 
“not  later  than  8  months  before  the 
commencement  of  production  for  the 
first  model  year  covered  by  the 
petition.” 

The  National  Truck  Equipment 
Association  (NTEA)  expressed  concern 
that  NHTSA  may  consider  some  of  its 
members  (which  are  primarily  small 
final  stage  manufacturers  of  incomplete 
vehicles,  or  alterers  of  vehicles)  to  be 
“manufacturers”  for  part  542  purposes, 
and  thus  subject  to  the  reporting 
requirements.  These  final  stage 
manufacturers  and  alterers  appear  to 
work  on  individual  vehicles,  adapting 
each  vehicle  for  a  special  purpose  or  to 
otherwise  include  features  that  make 
each  vehicle  unique  to  the  customer’s 
needs.  NTEA  noted,  however,  that 
because  ACTA’s  definition  of  light-duty 
trucks  and  multipurpose  passenger 
vehicles  is  limited  to  vehicles  weighing 
6,000  pounds  gross  vehicle  weight 
rating  or  less,  NTEA  expects  “very  few 
vehicles”  completed  or  altered  by  its 
members  to  be  subject  to  part  542. 

For  the  following  reasons,  NHTSA 
does  not  believe  that  final  stage 
manufacturers  or  alterers,  are 
“manufacturers”  for  part  542  purposes. 
Part  542  applies  to  a  manufacturer  that 
groups  motor  vehicle  models  of  the 
same  make  together  and  assigns  names 
to  the  groups,  i.e.,  lines,  or  introduces 
new  motor  vehicle  lines  into  commerce. 
Neither  final  stage  manufacturers  nor 
alterers  do  these  things. 

The  grouping  of  motor  vehicle  models 
of  the  same  make  together  and  assigning 
names  to  the  groups,  i.e.,  lines,  is  done 
at  an  earlier  stage  of  manufacture  in  the 
case  of  both  incomplete  motor  vehicles 
that  are  completed  by  final  stage 
manufacturers  and  of  completed 
vehicles  that  are  modified  by  alterers. 
These  circumstances  are  reflected  in  the 
agency’s  requirements  concerning 
vehicle  identification  numbers.  A 
vehicle  identification  number  (VIN)  is  a 
seventeen  character  series  of  arabic 
numbers  and  roman  letters  which  is 
assigned  to  a  motor  vehicle  for 
identification  purposes.  Manufacturers 
must  comply  with  Standard  No.  115; 
Vehicle  identification  number-basic 
requirements.  S4.1  of  Standard  No.  115 
states: 

Each  vehicle  manufactured  in  one  stage 
shall  have  a  VIN  that  is  assigned  by  the 
manufacturer.  Each  vehicle  manufactured  in 
more  than  one  stage  shall  have  a  VIN 
assigned  by  the  incomplete  vehicle 
manufacturer.  Vehicle  alterers  •  •  *  shall 
utilize  the  VIN  assigned  by  the  original 
manufacturer  of  the  vehicle. 


49  CFR  part  565  Vehicle  identification 
number-content  requirements,  specifies 
the  format  and  content  for  VINs.  Among 
other  VIN  attributes,  the  first  three 
characters  uniquely  identify  the 
manufacturer,  make  and  type  of  motor 
vehicle.  (See  §  565.4(a))  Included  as  VIN 
attributes  for  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  incomplete  vehicles,  are  the 
line  and  series  of  the  vehicle.  (See 
§  565.4(b),  and  table  I)  A  manufacturer 
must,  when  it  assigns  a  VIN  to  a  motor 
vehicle,  determine  the  model  or  “line,” 
and  series  of  the  vehicle.  For  these 
reasons,  when  it  creates  a  VIN ,  a 
manufacturer  is  in  effect,  determining 
the  “line”  of  vehicles  that  it  introduces 
into  commerce. 

The  manufacturing  functions  of  the 
NTEA  members  are  performed  after  the 
VINs  are  assigned.  As  noted  above,  they 
either  do  final  stage  manufacturing  of 
incomplete  vehicles  or  alter  completed 
vehicles.  Standard  No.  115  prohibits 
final  stage  manufacturers  or  alterers 
from  making  changes  to  the  original  VIN 
assigned  to  the  vehicle.  The  final  stage 
manufacturers  or  alterers  cannot  change 
any  VIN  attribute,  including  the  VIN 
attribute  that  describes  the  “line”  of  the 
vehicle.  Since  the  final  stage 
manufacturers  or  alterers,  in  effect, 
cannot  assign  the  “name”  to  a  “group” 
of  vehicles,  i.e.,  the  “line”,  the  final 
stage  manufacturers  or  alterers  are  not 
“manufacturers”  for  purposes  of  part 
542. 

Finally,  since  there  were  no 
objections  to  NHTSA’s  proposal  to 
remove  outdated  references  to  vehicle 
lines  introduced  before  April  24,  1986, 
the  final  rule  adopts  those  amendments. 

Regulatory  Impacts 

A.  Costs  and  Other  Impacts 

This  notice  was  not  reviewed  under 
Executive  Order  12866  (Regulatory 
Planning  and  Review).  NHTSA  has 
analyzed  the  impact  of  this  rulemaking 
action  and  determined  that  it  is  not 
“significant”  within  the  meaning  of  the 
Department  of  Transportation’s 
regulatory  policies  and  procedures.  The 
agency  estimates  this  final  rule  will 
impose  minimal  reporting  costs  on 
manufacturers  of  passenger  motor 
vehicles.  The  agency  estimates  that  the 
average  annual  cost  per  manufacturer 
per  year  to  report  on  new  vehicle  lines 
is  $2,000.  The  agency  estimates  that  the 
cost  to  all  affected  manufacturers  totals 
$56,000  per  year. 

The  Supplementary  Information 
section  of  this  notice  discussed  the 
“Anti  Car  Theft  Act  of  1992’s” 
redefinition  of  “passenger  motor 
vehicle”  to  include  “any  multipurpose 


passenger  vehicle  and  light-duty  truck 
that  is  rated  at  6,000  pounds  gross 
vehicle  weight  or  less.”  Thus, 
manufacturers  may  now  have  to  follow 
part  542  procedures  for  certain 
multipurpose  passenger  vehicles  and 
light-duty  trucks.  The  burden  on  these 
manufacturers  will  be  minimal  because 
relatively  few  new  lines  of  light-duty 
trucks  and  multipurpose  passenger 
vehicles  are  introduced  in  any  year. 

The  additional  burden  on 
manufacturers  with  respect  to  passenger 
cars  as  a  result  of  reporting  becoming 
mandatory  will  also  be  minimal.  Most 
manufacturers  are  already  providing 
new  car  line  information  on  a  voluntary 
basis. 

For  these  reasons,  NHTSA  believes 
that  the  additional  costs  will  be  so 
minimal  as  not  to  warrant  preparation  of 
a  full  regulatory  evaluation.  Since  there 
will  be  so  little  additional  reporting 
cost,  NHTSA  does  not  believe  that  this 
rule  will  affect  the  impacts  described  in 
the  regulatory  evaluation  (pursuant  to 
E.O.  12291  and  the  DOT’S  regulatory 
policies)  prepared  for  the  proposal 
published  May  10, 1985  (See  50  FR 
19728,  at  19741)  setting  forth  the 
substantive  requirements  of  part  541. 
Interested  persons  may  wish  to  examine 
that  regulatory  evaluation.  Copies  of 
that  evaluation  have  been  placed  in 
Docket  No.  T84-01:  Notice  4,  and  may 
be  obtained  by  writing  to:  National 
Highway  Traffic  Safety  Administration, 
Docket  Section,  Room  5109,  400 
Seventh  Street  S\V.,  Washington,  DC 
20590. 

B.  Small  Business  Impacts 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  I  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
certification  is  that,  as  noted  above,  the 
reporting  costs  will  be  minimal.  Further, 
almost  none  of  the  manufacturers  of 
passenger  motor  vehicles  that  will  be 
subject  to  this  rule  is  considered  to  be 
a  small  business,  a  small  non-profit 
organization,  or  a  small  governmental 
entity  as  defined  by  the  SBA. 

C.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule  and 
determined  that,  the  final  rule  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment. 
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D.  Paperwork  Reduction  Act 

The  procedures  in  this  rule  for 
manufacturers  to  submit  new  vehicle 
line  information  to  NHTSA  are 
considered  to  be  information  collection 
requirements,  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  The 
information  collection  requirements  for 
part  542  have  been  submitted  to  and 
approved  by  the  OMB  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
This  collection  of  information  has  been 
assigned  OMB  Control  No.  2127-0539 
(“Procedures  for  selecting  lines  to  be 
covered  by  the  theft  prevention 
standard”)  and  has  been  approved  for 
use  through  August  31, 1995. 

E.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  assessment. 

F.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Section  613  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  2020),  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act,  (15  U.S.C.  2004).  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  542 

Administrative  practice  and 
procedure.  National  Highway  Traffic 
Safety  Administration,  reporting 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  542  is  revised  to  read  as 
follows: 

PART  542— PROCEDURES  FOR 
SELECTING  LINES  TO  BE  COVERED 
BY  THE  THEFT  PREVENTION 
STANDARD 

Sec. 

542.1  Procedures  for  selecting  new  lines 
that  are  likely  to  have  high  or  low  theft 
rates. 

542.2  Procedures  for  selecting  low  theft 
new  lines  with  a  majority  of  major  parts 
interchangeable  with  those  of  a  high 
theft  line. 

Authority:  15  U.S.C.  2021,  2022.  and  2023; 
delegation  of  authority  at  49  CFR  1  50. 


§  542.1  Procedures  for  selecting  new  Unes 
that  are  likelv  to  have  high  or  low  theft 
rates. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  new 
vehicle  line  is  likely  to  have  a  theft  rate 
above  or  below  the  median  theft  rate. 

fb)  Application.  These  procedures 
apply  to  each  manufacturer  that  plans  to 
introduce  a  new  line  into  commerce  in 
the  United  States  on  or  after  April  24, 
1986,  and  to  each  of  those  new  lines. 

(c)  Procedures.  (l)(i)  For  each  new 
line  introduced  before  the  1997  model 
year,  each  manufacturer  uses  the  criteria 
in  appendix  C  of  part  541  of  this  chapter 
to  evaluate  each  new  line  and  to  ' 
conclude  whether  the  new  line  is  likely 
to  have  a  theft  rate  above  or  below  the 
median  theft  rate  established  for 
calendar  years  1990  and  1991. 

(ii)  For  each  new  line  to  be  introduced 
for  the  1997  or  subsequent  model  years, 
each  manufacturer  shall  use  the  criteria 
in  appendix  C  of  part  541  of  this  chapter 
to  evaluate  each  new  line  and  to 
conclude  whether  the  new  line  is  likely 
to  have  a  theft  rate  above  or  below  the 
median  theft  rate. 

(2) (i)  For  each  new  line  to  be 
introduced  before  the  1997  model  year, 
the  manufacturer  submits  its 
evaluations  and  conclusions  made 
under  paragraph  (c)(l)(i)  of  this  section, 
together  with  the  underlying  factual 
information,  to  NHTSA  not  less  than  18 
months  before  the  date  of  introduction. 
The  manufacturer  may  request  a 
meeting  with  the  agency  to  further 
explain  the  bases  for  its  evaluations  and 
conclusions. 

(ii)  For  each  new  line  to  be  introduced 
for  the  1997  or  subsequent  model  years, 
the  manufacturer  shall  submit  its 
evaluations  and  conclusions  made 
under  paragraph  (c)(l)(ii)  of  this  section, 
together  with  the  underlying  factual 
information,  to  NHTSA  not  less  than  15 
months  before  the  date  of  introduction. 
The  manufacturer  may  request  a 
meeting  with  the  agency  during  this 
period  to  further  explain  the  bases  for 
its  evaluations  and  conclusions. 

(3)  Within  90  days  after  its  receipt  of 
the  manufacturer’s  submission  under 
paragraph  (c)(2)  of  this  section,  the 
agency  independently  evaluates  the  new 
line  using  the  criteria  in  appendix  C  of 
part  541  of  this  chapter  and,  on  a 
preliminary  basis,  determines  whether 
the  new  line  should  or  should  not  be 
subject  to  §  541.2  of  this  chapter. 
NHTSA  informs  the  manufacturer  by 
letter  of  the  agency’s  evaluations  and 
determinations,  together  with  the 
factual  information  considered  by  the 
agency  in  making  them. 


(4)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(3)  of  this  section.  The 
manufacturer  shall  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(3)  of 
this  section.  The  request  shall  include 
the  facts  and  arguments  underlying  the 
manufacturer’s  objections  to  the 
agency’s  preliminary  determinations. 
During  this  30-day  period,  the 
manufacturer  may  also  request  a 
meeting  with  the  agency  to  discuss 
those  objections. 

(5)  Each  of  the  agency’s  preliminary 
determinations  under  paragraph  (c)(3)  of 
this  section  shall  become  final  45  days 
after  the  agency  sends  the  letter 
sj>ecified  in  paragraph  (c)(3)  of  this 
section  unless  a  request  for 
reconsideration  has  been  received  in 
accordance  with  paragraph  (c)(4)  of  this 
section.  If  such  a  request  has  been 
received,  the  agency  makes  its  final 
determinations  within  60  days  of  its 
receipt  of  the  request.  NHTSA  informs 
the  manufacturer  by  letter  of  those 
determinations  and  its  response  to  the 
request  for  reconsideration. 

§  542.2  Procedures  for  selecting  low  theft 
new  lines  with  a  majority  of  major  parts 
interchangeable  with  those  of  a  high  theft 
line. 

(a)  Scope.  This  section  sets  forth  the 
procedures  for  motor  vehicle 
manufacturers  and  NHTSA  to  follow  in 
the  determination  of  whether  any  new 
lines  that  will  be  likely  to  have  a  low 
theft  rate  have  major  parts 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  a  line  having  or 
likely  to  have  a  high  theft  rate. 

(b)  Application.  These  procedures 
apply  to: 

(1)  Each  manufacturer  that 
produces — 

(1)  At  least  one  passerTger  motor 
vehicle  line  that  has  been  or  will  be 
introduced  into  commerce  in  the  United 
States  and  that  has  been  listed  in 
appendix  A  of  part  541  of  this  chapter 
or  that  has  been  identified  by  the 
manufacturer  or  preliminarily  or  finally 
determined  by  NHTSA  to  be  a  high-theft 
line  under  §  542.1,  and 

(ii)  At  least  one  passenger  motor 
vehicle  line  that  will  be  introduced  into 
commerce  in  the  United  States  on  or 
after  April  24, 1986  and  that  the 
manufacturer  identifies  as  likely  to  have 
a  theft  rate  below  the  median  theft  rate; 
and 

(2)  Each  of  those  likely  submedian 
theft  rate  lines. 

(c)  Procedures.  (l)(i)  For  each  new 
line  that  is  to  be  introduced  before  the 
1997  model  year  and  that  a 
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manufacturer  identifies  under  appendix 
C  of  part  541  of  this  chapter  as  likely  to 
have  a  theft  rate  below  the  median  rate, 
the  manufacturer  identifies  how  many 
and  whicii  of  the  major  parts  of  that  line 
will  be  interchangeable  with  the 
covered  major  parts  of  any  other  of  its 
lines  that  has  been  listed  in  appendix  A 
of  part  541  of  this  chapter  or  identified 
by  the  manufacturer  or  preliminarily  or 
finally  determined  by  the  agency  to  be 
a  high  theft  line  under  §  542.1. 

(ii)  For  each  new  line  that  is  to  be 
introduced  in  the  1997  or  subsequent 
model  years  and  that  a  manufacturer 
identifies  under  appendix  C  of  part  541 
of  this  chapter  as  likely  to  have  a  theft 
rate  below  the  median  rate,  the 
manufacturer  shall  identify  how  many 
and  which  of  the  major  parts  of  that  line 
will  be  interchangeable  with  the 
covered  major  parts  of  any  other  of  its 
lines  that  has  been  listed  in  appendix  A 
of  part  541  of  this  chapter  or  identified 
by  the  manufacturer  or  preliminarily  or 
finally  determined  by  the  agency  to  be 
a  high-theft  line  under  §  542.1. 

(2) (i)  If  the  manufacturer  concludes 
that  a  new  line  that  is  to  be  introduced 
before  the  1997  model  year  has  a  likely 
submedian  theft  rate  and  will  have 
major  parts  that  are  interchangeable 
with  a  majority  of  the  covered  major 
parts  of  a  high  theft  line,  the 
manufacturer  determines  whether  all 
the  vehicles  of  those  lines  with  likely 
submedian  theft  rates  and 
interchangeable  parts  will  account  for 
more  than  90  percent  of  the  total  annual 
production  of  all  of  the  manufacturer’s 
lines  with  those  interchangeable  parts. 

(ii)  If  the  manufacturer  concludes  that 
a  new  line  that  is  to  be  introduced  for 
the  1997  or  subsequent  model  years  has 
a  likely  submedian  theft  rate  and  will 
have  major  parts  that  are 
interchangeable  with  a  majority  of  the 
covered  major  parts  of  a  high  theft  line, 
the  manufacturer  shall  determine 
whether  all  the  vehicles  of  those  lines 
with  likely  submedian  theft  rates  and 
interchangeable  parts  will  account  for 
more  than  90  percent  of  the  total  annual 
production  of  all  of  the  manufacturer’s 
lines  with  those  interchangeable  parts. 

(3) (i)  For  new  lines  to  be  introduced 
before  the  1997  model  year,  the 
manufacturer  submits  its  evaluations 
and  identifications  made  under 
paragraphs  (c)(l)(i)  and  (2)(i)  of  this 
section,  together  with  the  underlying 
factual  information,  to  NHTSA  not  less 
than  18  months  before  the  date  of 
introduction.  During  this  period,  the 
manufacturer  may  request  a  meeting 
with  the  agency  to  further  explain  the 
bases  for  its  evaluations  and 
conclusions. 


(ii)  For  new  lines  to  be  introduced  for 
the  1997  and  subsequent  model  years, 
the  manufacturer  shall  submit  its 
evaluations  and  conclusions  made 
under  paragraphs  (c)(l)(ii)  and  (2)(ii)  of 
this  section,  together  with  the 
underlying  factual  information,  to 
NHTSA  not  less  than  15  months  before 
the  date  of  introduction.  During  this 
period,  the  manufacturer  may  request  a 
meeting  with  the  agency  to  further 
explain  the  bases  for  its  evaluations  and 
conclusions. 

(4)  Within  90  days  after  its  receipt  of 
the  manufacturer’s  submission  under 
paragraph  (c)(3)  of  this  section,  the 
agency  considers  that  submission,  if 
any,  and  independently  makes,  on  a 
preliminary  basis,  the  determinations  of 
those  lines  with  likely  submedian  theft 
rates  which  should  or  should  not  be 
subject  to  §  541.5  of  this  chapter. 

NHTSA  informs  the  manufacturer  by 
letter  of  the  agency’s  preliminary 
determinations,  together  with  the 
factual  information  considered  by  the 
agency  in  making  them. 

(5)  The  manufacturer  may  request  the 
agency  to  reconsider  any  of  its 
preliminary  determinations  made  under 
paragraph  (c)(4)  of  this  section.  The 
manufacturer  must  submit  its  request  to 
the  agency  within  30  days  of  its  receipt 
of  the  letter  under  paragraph  (c)(4)  of 
this  section  informing  it  of  the  agency’s 
evaluations  and  preliminary 
determinations.  The  request  must 
include  the  facts  and  arguments 
underlying  the  manufacturer’s 
objections  to  the  agency’s  preliminary 
determinations.  During  this  30-day 
period,  the  manufacturer  may  also 
request  a  meeting  with  the  agency  to 
discuss  those  objections. 

(6)  Each  of  the  agency’s  preliminary 
determinations  made  under  paragraph 
(c)(4)  of  this  section  becomes  final  45 
days  after  the  agency  sends  the  letter 
specified  in  that  paragraph  unless  a 
request  for  reconsideration  has  been 
received  in  accordance  with  paragraph 
(c)(5)  of  this  section.  If  such  a  request 
has  been  received,  the  agency  m^es  its 
final  determinations  within  60  days  of 
its  receipt  of  the  request.  NHTSA 
informs  the  manufacturer  by  letter  of 
those  determinations  and  its  response  to 
the  request  for  reconsideration. 

Issued  on:  April  21, 1994. 

Christopher  A.  Hart, 

Deputy  Administrator. 

IFR  Doc.  94-10040  Filed  4-25-94;  8:45  am) 
BILLING  CODE  4910-69-4> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  931100-4043;  I.D.  0321 94G] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Apportionment  of  reserve. 

SUMMARY:  NMFS  is  apportioning  reserve 
to  certain  target  species  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
allow  for  ongoing  harvest  and  account 
for  previous  harvest  of  the  total 
allowable  catch  (TAG). 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  April  20, 1994,  through  12 
midnight,  A.l.t.,  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Loefflad,  Resource  Management 
Specialist,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  U.S.  BSAI 
exclusive  economic  zone  is  managed  by 
the  Secretary  of  Commerce  according  to 
the  Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  that  the  initial 
TACs  specified  for  pollock  and 
Greenland  turbot  in  the  Bering  Sea 
subarea  (BS),  for  Pacific  ocean  perch, 
Greenland  turbot,  and  pollock  in  the 
Aleutian  Islands  subarea  (AI),  for  Atka 
mackerel  in  the  combined  Eastern 
Aleutian  District  and  BS,  and  for  Pacific 
cod  in  the  BSAI,  need  to  be 
supplemented  from  the  nonspecific 
reserve  to  continue  operations  and 
account  for  prior  harvest.  Therefore,  in 
accordance  with  §  675.20(b),  NMFS  is 
apportioning  from  the  reserve  to  TACs 
for  the  following  species;  (1)  for  the 
BS — 99,750  metric  tons  (mt)  to  pollock 
and  700  mt  to  Greenland  turbot;  (2)  for 
the  AI — 1,635  mt  to  Pacific  ocean  perch, 
350  mt  to  Greenland  turbot,  and  4,245 
mt  to  pollock;  (3)  for  the  combined 
Eastern  Aleutian  District  and  BS — 2,021 
mt  to  Atka  mackerel:  and  (4)  for  the 
BSAI — 28,650  mt  to  Pacific  cod. 
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These  apportionments  are  consistent 
with  §675.20(a)(2)(i)  and  do  not  result 
in  overfishing  of  a  target  species  or  the 
“other  species”  category  because  the 
revised  TACs  are  equal  to  or  less  than 
specifications  of  acceptable  biological 
catch. 

Pursuant  to  §675.20(a)(3)(i).  the 
apportionments  of  pollock  are  allocated 
between  the  inshore  and  offshore 
components:  (1)  for  the  BS — 34,913  mt 
to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
and  64,837  mt  to  vessels  catching 
pollock  for  processing  by  the  offshore 
component:  (2)  for  the  AI — 1,486  mt  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  and  2,759  to 
vessels  catching  pollock  for  processing 
by  the  offshore  component. 


Pursuant  to  §  675.20(a){3)(iv),  the 
apportionment  of  the  BSAI  Pacific  cod 
TAG  is  allocated  573  mt  to  vessels  using 
jig  gear,  12,606  mt  to  vessels  using 
hook-and-line  or  pot  gear,  and  15,471 
mt  to  vessels  using  trawl  gear. 

This  apportionment  was  proposed  in 
the  Federal  Register  (59  FR  14383, 
March  28, 1994),  requesting  public 
comment.  The  public  comment  period 
ended  on  April  7, 1994.  No  comments 
were  received. 

Classification 

This  action  is  taken  under  50  CFR 
675.20. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  determined, 
under  section  553(d)(3)  of  the 
Administrative  Procedure  Act,  that  good 
cause  exists  for  waiving  the  30-day 


delayed  effectiveness  period  for  this 
action.  Fisheries  are  currently  taking 
place  that  will  be  supplemented  by  this 
apportionment.  Delaying  the  effective 
date  would  be  disruptive  and  costly  to 
these  ongoing  operations. 

This  action  is  exempt  from  OMB 
review  under  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  April  20, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-9979  Filed  4-20-94:  4:52  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxl  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  No.  93-031-1] 

Inspection  of  Animals  for  Export  to 
Mexico  or  Canada 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  the 
inspection  and  handling  of  livestock  for 
exportation  by  requiring  that  all  animals 
intended  for  exportation  other  than  by 
land  (that  is  to  say,  by  air  or  sea)  to 
Mexico  or  Canada  receive  a  final 
inspection  by  an  Animal  and  Plant 
Health  Insjjection  Service  veterinarian 
at  an  export  inspection  facility  at  a 
designated  port  of  embarkation.  We 
believe  this  action  is  necessary  to  help 
ensure  that  only  healthy  animals  are 
exported  from  the  United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
27, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  OS- 
OS  1-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:S0  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  c^l  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  David,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  National  Center  for  Import-Export, 
Veterinary  Services,  APHIS,  USDA, 


room  761,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-7511. 

SUPPLEMENTARY  INFORMATION* 
Background 

The  regulations  in  9  CFR  part  91, 
“Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  finm  the  United 
States.  S^ion  91.3(a)  requires,  among 
other  things,  that  all  animals  intended 
for  exportation  to  Mexico  or  Canada, 
except  cattle  from  Mexico  imported  into 
the  United  States  in  bond  for  temporary 
feeding  and  return  to  Mexico,  be 
accompanied  from  the  State  of  origin  of 
the  export  movement  to  the  border  of 
the  United  States  by  an  origin  health 
certificate.  The  origin  health  certificate, 
as  defined  in  §  91.1,  is  an  official 
document  issued  by  an  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
representative  or  an  accredited 
veterinarian  at  the  point  of  origin  of  a 
shipment  of  animals  to  be  moved  under 
part  91,  which  shows  the  identification 
tag,  tattoo,  or  registration  number  or 
similar  identification  of  each  animal  to 
be  moved,  the  number,  breed,  sex,  and 
approximate  age  of  the  animals  covered 
by  the  document,  the  date  and  place  of 
issuance,  the  points  of  origin  and 
destination,  the  consignor,  and  the 
consignee,  and  which  states  that  the 
animal  or  animals  identified  on  the 
certificate  meet  the  export  health 
requirements. 

section  91.3(b)  requires,  among  other 
things,  that  all  animals  in  export 
shipments,  except  animals  intended  for 
export  to  Mexico  or  Canada,  be 
inspected,  tested,  or  treated  as 
prescribed  in  the  regulations  before  the 
movement  of  the  export  shipment  to  the 
export  inspection  facility.  Animals 
intended  for  export  to  Mexico  or  Canada 
must  be  inspected,  te.sted,  or  treated  as 
prescribed  in  the  regulations  before 
movement  from  the  State  of  origin. 

Section  91.14(a)  requires  that  all 
animals,  except  animals  being  exported 
to  Mexico  or  ^nada,  be  exported 
through  designated  ports  of  embarkation 
with  export  inspection  facilities  that 
meet  the  standards  for  export  inspection 
facilities  specified  in  §  91.14(c).  Section 
91.15(a)  requires  that  ail  animals  offered 
for  exportation  to  foreign  countries, 
except  Mexico  or  Canada,  be  inspected 
by  an  APHIS  veterinarian  at  either; 


(1)  An  export  inspection  facility  at  a 
port  designated  in  §  91.14(a);  or 

(2)  In  special  cases,  at  a  port  or 
inspection  facility  designated  by  the 
Administrator  under  §  91.14(b). 

Until  recently,  exporters  shipping 
animals  to  Mexico  or  Canada  have 
moved  the  animals  by  land  from  the 
United  States.  All  animals  moved  by 
land  to  Mexico  or  Canada  are  inspected 
at  their  point  of  origin  by  an  APHIS 
representative  or  an  accredited 
veterinarian.  Upon  arrival  at  a  land 
border  port  of  entry  in  Mexico  or 
Canada,  the  animals  are  inspected  by  a 
Mexican  or  Canadian  veterinarian, 
respectively.  Because  of  the  inspections 
conducted  by  Mexican  or  Canadian 
veterinarians,  APHIS  veterinarians  have 
not  conducted  these  inspections  at  land 
border  port  crossings.  The  close 
proximity  of  U.S.  land  border  ports  to 
the  Mexican  and  Canadian  land  border 
ports  have  facilitated  the  return  to  the 
United  States  of  any  animals  that  may 
have  been  diseased  or  may  have  been 
exposed  to  disease. 

In  the  past  year,  however,  many 
exporters  have  begun  to  move  animals 
by  air  or  sea  fiom  the  United  States  to 
Mexico  or  Canada.  This  practice  has 
raised  a  concern  that  animals  could  be 
moved  directly  into  the  interior  of  these 
two  countries  without  a  final  veterinary 
inspection  prior  to  that  movement,  thus 
circumventing  the  inspection  system 
that  helps  prevent  the  exportation  of 
diseased  animals  or  animals  that  may 
have  been  exposed  to  disease. 

To  determine  the  disease  status  of  any 
animals  that  are  moved  from  the  United 
States  other  than  by  land  to  Mexico  or 
Canada,  we  are  proposing  that  animals 
intended  for  exportation  by  air  or  sea  to 
either  of  these  two  countries  meet  the 
same  requirements  as  animals  exported 
to  other  foreign  countries  under 
§§  91.3(a)  and  (b),  91.14(a),  and  91.15(a). 
We,  therefore,  are  proposing  to  amend 
the  regulations  to  limit  the  exception  for 
animds  exported  to  Mexico  or  Canada 
to  those  animals  intended  for  export  to 
those  countries  by  land.  Such 
exportations  would  not  have  to  meet  the 
requirements  in  the  above-cited 
regulations  for  the  reasons  already 
discussed. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12866.  This 
proposed  rule  has  been  determined  to 


r 
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be  not  significant  for  purposes  of 
Executive  Order  12866,  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  require  a 
final  inspection  at  an  export  inspection 
facility  at  a  designated  port  of 
embarkation  for  all  animals  intended  for 
export  to  Mexico  and  Canada  by  air  or 
sea.  Animals  intended  for  export  to 
Mexico  and  Canada  by  air  or  sea  would 
first  be  inspected  by  an  APHK 
representative  or  an  accredited 
veterinarian  in  the  State  of  origin.  The 
APHIS  representative  or  an  accredited 
veterinarian  would  issue  an  origin 
health  certificate,  which  an  authorized 
APHIS  veterinarian  in  the  State  of  origin 
would  endorse.  At  the  port  of 
embarkation,  the  animals  would  receive 
a  final  inspection  by  an  APHIS 
veterinarian  before  they  would  be 
allowed  to  leave  the  United  States. 

The  exporter  would  be  charged  a  user 
fee  ($33.50  an  hour  plus  reimbursable 
overtime  when  applicable)  for  the  final 
inspection  as  provided  in  9  CFR  part 
130.  This  inspection  could  require  6  to 
8  hours  of  work  for  one  or  two 
veterinarians.  The  total  cost  of 
inspection  for  an  air  shipment  from 
Miami  ranges  fit)m  about  $200  to  $600 
a  shipment.  The  total  cost  of  inspection 
for  a  sea  shipment  from  Hawaii  ranges 
from  $1,000  to  $2,000  a  shipment. 

These  costs  are  very  small  compared 
to  the  value  of  the  animals  being 
shipped.  For  example,  gilts  (young, 
female  pigs  or  immature  sows)  may  be 
valued  at  $500  to  $1,000  or  more  a  head, 
depending  upon  breed.  Heifers  (young 
cows  that  have  not  borne  calves)  may  be 
worth  $2,000  a  head.  One  air  shipment 
may  contain  as  many  as  240  gilts  or  80 
heifers.  One  sea  shipment  from  Hawaii 
may  contain  1,000  to  2,000  heifers. 
Clearly,  the  costs  of  inspection  are 
relatively  minor. 

Moreover,  the  exporting  entities 
involved  generally  are  not  small 
(defined  as  having  100  or  fewer 
employees).  They  are  large  companies, 
often  with  worldwide  operations  that 
handle  large  volumes  of  traded  animals. 
For  example,  about  14,000  swine  were 
exported  by  air  from  Miami  last  year,  all 
by  a  few  large  companies.  There  are 
now  only  two  exporting  companies 
operating  out  of  Hawaii,  one  of  which 
is  a  “small”  entity. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted; 

(1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted; 

(2)  No  retroactive  effect  will  be  given 
to  this  rule;  and 

(3)  Administrative  proceedings  will 
not  be  required  before  parties  may  file 
suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0069. 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  91  would  be 
amended  as  follows; 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
would  be  revised  to  read  as  follows; 

Authority:  21  U.S.C.  105, 112, 113, 114a, 
120, 121, 134b,  134f,  136,  136a,  612,  613, 
614,  618,  46  U.S.C.  466a,  466b.  49  U.S.C. 
1509(d);  7  CFR  2.17,  2.51,  and  371.2(d). 

§91.3  [Amended] 

2.  Section  91.3  would  be  amended  as 
follows; 

a.  In  paragraph  (a),  in  the  first  and 
second  sentences,  the  words  “by  land” 
would  be  added  immediately  before  the 
phrase  “to  Mexico  or  Canada”. 

b.  In  paragraph  (b),  in  the  first  and 
second  sentences,  the  words  “by  land” 
would  be  added  immediately  before  the 
phrase  “to  Mexico  or  Canada”. 

c.  At  the  end  of  the  section,  in  the 
parenthetical  statement,  “0579-0069” 
would  be  removed  and  “0579-0020” 
would  be  added  in  its  place. 


§91.5  [Amended] 

3.  At  the  end  of  §  91.5,  in  the 
parenthetical  statement,  “0579-0069” 
would  be  removed  and  “0579-0020” 
would  be  added  in  its  place. 

§91.6  [Amended] 

4  At  the  end  of  §  91.6,  in  the 
parenthetical  statement,  “0579-0069” 
would  be  removed  and  “0579-0020” 
would  be  added  in  its  place. 

§91.14  [Amended] 

5.  In  §  91.14,  paragraph  (a),  in  the 
second  sentence,  the  words  “by  land” 
would  be  added  immediately  before  the 
phrase  “to  Mexico  or  Canada”. 

§91.15  [Amended] 

6.  In  §  91.15,  in  paragraph  (a),  the 
words  “by  land  to”  would  be  added 
immediately  before  the  phrase  “Mexico 
or  Canada”. 

Done  in  Washington,  DC,  this  20th  day  of 
April  1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Ser\'ices. 

[FR  Doc.  94-10029  Filed  4-25-94;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 

RIN  3064-^836 

Applications  and  Publication 
Requirements;  Establishment  and 
Relocation  of  Remote  Service  Facilities 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  of  Directors 
(Board)  of  the  FDIC  is  proposing  to 
revise  its  application  and  publication 
requirements  for  the  establishment  and 
relocation  of  remote  service  facilities 
(RSFs).  The  intended  effect  of  this  rule 
is  to  lessen  the  regulatory  burden  on 
state  nonmember  banks  and  state- 
licensed  branches  of  foreign  banks. 
DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before  June 
27, 1994. 

ADDRESSES:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  room  F-400, 1776 
F  Street  NW.,  Washington,  DC  20429,  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (FAX  munber:  (202)  898-3838). 
Comments  will  be  available  for 


Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Proposed  Rules 


21677 


inspection  in  room  7118,  550  17th 
Street  NW.,  Washington,  DC  20429, 
between  9  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  L.  Vaughn,  Exainination 
Specialist,  Division  of  Supervision  (202/ 
898-6759),  Federal  Deposit  Insurance 
Corporation,  1776  F  Street  NW., 
Washington,  DC  20429;  or  Jeffrey  M. 
Kopchik,  Counsel,  Legal  Division,  (202/ 
898-3872),  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  additional  collections  of 
information  pursuant  to  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  are  contained  in  the 
proposed  rule.  The  Board  of  Directors  of 
the  FDIC  has  concluded  that  the  notices 
required  of  depository  institutions 
which  seek  to  establish  or  relocate  a 
remote  service  facility  under  the 
proposed  regulation  will  not  constitute 
a  "collection  of  information”  as  defrned 
in  5  CFR  1320.7  which  has  not  already 
been  approved  by  the  Office  of 
Management  and  Budget.  Consequently, 
no  information  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  FDIC  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

The  FDIC  has  reached  this  conclusion 
because  the  effect  of  the  rule,  if  it  is 
ultimately  promulgated  in  its  current 
form,  will  be  to  reduce  the 
recordkeeping,  reporting  and 
compliance  requirements  that  are 
imposed  upon  small  entities  rather  than 
to  increase  them.  This  is  because  the 
proposed  rule  seeks  to  create  a  blanket 
approval  process  for  requests  that  must 
receive  the  prior  written  consent  of  the 
FDIC.  The  proposed  rule  imposes  no 
new  recordkeeping  or  reporting 
requirements  upon  small  entities  since 
notices  required  are  abbreviated 
versions  of  letter  applications  currently 
required  of  banks.  FWhermore,  most 
institutions  would  not  be  required  to 
give  public  notice  of  the  transaction 
which  would  reduce  burden  on  the 
requesting  institutions. 

Discussion 

The  FDIC  desires  to  reduce  the 
regulatory  burden  on  banks  seeking  to 
establish  or  relocate  RSFs.  Currently, 


banks  desiring  to  establish  an  initial 
RSF  must  comply  with  all  the 
application  and  publication 
requirements  applicable  to  the 
establishment  of  a  "brick  and  mortar” 
branch  office.  See  12  CFR  303.2(a)  &  (c). 
Successive  RSFs  may  be  established  or 
relocated  without  a  formal  application 
pursuant  to  somewhat  less  involved 
requirements.  See  12  CFR  303.2(c).  The 
existing  regulation  does  not  differentiate 
based  upon  the  condition  of  the 
institution  submitting  the  application; 
the  only  difference  it  recognizes  is 
whether  or  not  this  is  an  initial 
application. 

In  view  of  the  limited  investment 
represented  by  an  RSF  and  the  fact  that 
all  the  information  in  the  FDlC’s 
possession  indicates  that  consumers  are 
of  the  opinion  that  RSFs  are  a 
convenient  and  desirable  banking 
service,  the  FDIC  is  proposing  that  its 
existing  regulation  concerning  the 
establishment  and  relocation  of  RSFs  be 
revised  to  lessen  the  application  and 
notice  requirements  which  an 
institution  must  satisfy  before  it  may 
establish  or  relocate  an  RSF. 
Furthermore,  unlike  the  existing 
regulation,  the  proposal  sets  forth  even 
more  streamlined  procedures  for  banks 
with  Community  Reinvestment  Act 
(CRA)  ratings  of  satisfactory  or  better. 

Specifically,  the  proposal  revises 
§  303.2(c)  of  the  FDIC’s  regulations  to 
provide  that  a  state  nonmember  bank  or 
an  insured  state-licensed  branch  of  a 
foreign  bank  whose  most  recent  CRA 
rating  is  Satisfactory  or  better  may 
establish  and  operate  or  relocate  an  RSF 
by  filing  a  letter  with  the  appropriate 
FDIC  regional  director.  The  letter  shall 
contain  the  location  of  the  RSF  and 
either  a  representation  that  the  site  is 
not  included  in  or  eligible  for  inclusion 
in  the  National  Register  of  Historic 
Places  or  written  verification  that  in  the 
opinion  of  the  appropriate  state  historic 
preservation  officer  the  establishment  or 
relocation  of  the  RSF  will  have  no 
adverse  effect  on  a  historic  site.  Unless 
the  institution  is  notified  otherwise  by 
the  FDIC  within  seven  days  of  receipt  of 
the  letter,  the  institution  may  establish 
or  relocate  the  RSF.  The  FDIC  is 
proposing  that  the  existing  public  notice 
requirements  be  dispensed  with  in  this 
case.  See  proposed  §  303.2(c)(2). 
However,  if  the  institution  cannot  make 
such  representations  concerning 
compliance  with  the  National  Historic 
Preservation  Act,  16  U.S.C  470  et  seq., 
it  shall  proceed  pursuant  to 
§  303.2(c)(3). 

In  the  event  that  the  state  nonmember 
bank  or  insured  state-licensed  branch's 
most  recent  CRA  rating  is  not 
Satisfactory  or  better,  proposed 


§  303.2(c)(3)  provides  that  the 
institution  shall  file  the  letter  described 
in  §  303.2(c)(2)  of  the  proposal  and 
comply  with  the  existing  notice 
provisions  of  §  303.6(f).  Unless  the 
institution  is  notified  otherwise  within 
fifteen  days  after  completion  of 
processing  of  the  letter,  the  institution 
may  establish  or  relocate  the  RSF.  In  the 
event  that  a  protest  is  filed  or  other 
objection  is  taken,  the  institution  may 
not  proceed  until  the  FDIC  provides 
written  notice  of  its  approval. 

The  remaining  proposed  revisions  are 
to  §  303.6  (a)  and  (f)  of  the  FDIC’s 
regulations.  They  are  technical  in  nature 
in  order  to  conform  these  sections, 
which  concern  application  procedures 
and  public  notices  of  application  filings, 
to  the  new  procedures  set  forth  in 
proposed  §  303.2.  First,  the  proposal 
revises  §  303.6(a)  (2)  and  (3)  to  take  into 
account  the  different  procedures  set 
forth  in  §  303.2(c)  for  institutions  with 
CRA  ratings  of  Satisfactory  or  better  as 
opposed  to  institutions  with  CRA 
ratings  of  less  than  Satisfactory.  Second^ 
the  heading  of  §  303.6(f)(lMA)  would  be 
revised  under  the  proposal  to  make  it 
clear  that  section  applies  to  applications 
to  establish  an  RSF.  Third,  the  proposal 
amends  §  303.6(f)(2)  to  delete  any 
reference  to  remote  service  facilities. 
This  is  being  proposed  in  order  to 
conform  this  section  of  the  regulation 
with  the  proposed  revision  to  §  303.6(a) 
which  deletes  the  publication 
requirement  for  applicants  with  CRA 
ratings  of  satisfactory  or  better. 

The  Board  is  of  the  opinion  that  this 
is  a  sensible  proposal  which  will 
substantially  reduce  the  regulatory 
burden  imposed  on  state  nonmember 
banks  and  insured  state- licensed 
branches  of  foreign  banks  that  desire  to 
establish  or  relocate  an  RSF  without 
adversely  affecting  the  FDIC’s  ability  to 
assure  the  safety  and  soundness  of  the 
insured  financial  institutions  it 
regulates  or  its  responsibilities  under 
the  CRA.  The  Board  also  requests 
comment  on  whether  the  proposal 
should  treat  different  types  of  RSFs 
differently,  i.e.,  an  RSF  which  caters 
exclusively  to  one  bank’s  customers  as 
opposed  to  a  shared  RSF  which  is 
utilized  by  customers  of  many  banks. 

List  of  Subjects  in  12  CFR  Part  303 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking.  Reporting 
and  recordkeeping  requirements. 
Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
hereby  proposes  to  amend  part  303  of 
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title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  30a— APPUCATIONS, 
REQUESTS,  SUBMITTALS, 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  FILED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows; 

Authority:  12  U.S.C.  378, 1813, 1815, 1816, 
1817(a)(2)(b),  1817()),  1818, 1819  (“Seventh”, 
"Eiglith”  and  “Tenth”),  1828, 1831e,  1831o, 
1831p-l(a):  15  U.S.C  1607. 

2.  In  §  303.2,  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  second  parenthetical  in 
the  first  sentence,  the  parentheticals  in 
the  second  and  third  sentences,  and  by 
removing  “,  relocate  a  remote  service 
facility”  and  ‘‘other  than  a  remote 
service  facility”  ftnm  the  fourth 
sentence,  and  paragraph  (c)  is  revised  to 
read  as  follows: 

§  303.2  Applications  by  insured  state 
nonmember  bank  to  establish  a  branch, 
move  Its  main  office  or  relocate  a  branch. 

*  *  *  «  * 

(c)  Special  procedures  for  remote 
service  facilities.  (1)  For  purposes  of  this 
section,  establishing  means  owning  or 
leasing  a  remote  service  facility  either 
individually  or  jointly. 

(2)  An  insured  state  nonmember  bank 
or  an  insured  state-licensed  branch  of  a 
foreign  bank  whose  most  recent 
Community  Reinvestment  Act  rating  is 
Satisfactory  or  better  and  who  desires  to 
establish  and  operate  or  relocate  a 
remote  service  facility  (RSF)  shall  file  a 
letter  with  the  appropriate  regional 
director.  The  letter  shall  contain  the 
exact  location  of  the  proposed  or 
relocated  RSF,  including  street  address 
(unless  one  has  not  been  assigned  to  the 
location),  and  either  a  representation 
that  the  site  of  the  proposed  or  relocated 
RSF  is  not  included  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places  or  written  verification 
that  in  the  opinion  of  the  appropriate 
state  historic  preservation  officer  the 
establishment  or  relocation  of  the  RSF 
will  have  no  adverse  effect  on  a  historic 
site.  Unless  the  institution  is  notified 
otherwise  by  the  FDIC  within  seven 
days  of  receipt  of  the  letter,  the 
institution  may  establish  and  op)erate  or 
relocate  the  RSF.  In  the  event  that  the 
institution  cannot  represent  in  good 
faith  that  the  site  of  the  proposed  or 
relocated  RSF  is  not  included  in  or 
eligible  for  inclusion  in  the  National 
Register  of  Historic  Places  or  evidence 
that  written  verification  has  been 
obtained  from  the  appropriate  state 
historic  preservation  officer,  the 


institution  shall  proceed  pursuant  to 
paragraph  (c)(3)  of  this  section. 

(3)  An  insured  state  nonmember  bank 
or  an  insured  state-licensed  branch  of  a 
foreign  bank  whose  most  recent 
Community  Reinvestment  Act  rating  is 
not  Satisfactory  or  better  and  who 
desires  to  establish  and  operate  or 
relocate  an  RSF  shall  file  the  letter 
described  in  paragraph  (c)(2)  of  this 
section  and  comply  with  the  notice 
provisions  of  §  303.6(0.  Unless  the 
institution  is  notified  otherwise  by  the 
FDIC  within  15  days  after  completion  of 
processing  of  the  letter,  the  institution 
may  establish  and  operate  or  relocate 
the  RSF:  provided  however,  that  in  the 
event  that  a  protest  is  filed  with  the 
FDIC  or  other  objection  is  taken  prior  to 
completion  of  processing  the  letter,  the 
institution  shall  not  establish  and 
operate  or  relocate  the  RSF  until  the 
FDIC  provides  written  notice  of  its 
approval. 

3.  Section  303.6  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3),  the 
heading  of  paragraph  (f)(l)(ii)(A),  and 
paragraph  (0(2)  to  read  as  follows; 

§303.6  Application  procedures. 

(a)  *  *  * 

(2)  Applications  by  insured  state 
nonmember  banks  to  establish  branches, 
including  applications  to  establish 
remote  service  facilities  by  banks  whose 
most  recent  Community  Reinvestment 
Act  rating  is  not  Satisfactory  or  better  or 
who  cannot  represent  compliance  with 
the  National  Historic  Preservation  Act; 

(3)  Applications  by  insured  state 
nonmember  banks  to  move  their  main 
office  or  relocate  their  branch  offices, 
including  applications  to  relocate 
remote  service  facilities  by  banks  whose 
most  recent  Community  Reinvestment 
Act  rating  is  not  Satisfactory  or  better  or 
who  cannot  represent  compliance  with 
the  National  Historic  Preservation  Act: 

«  *  •  «  * 

(0*  *  • 

(D*  *  * 

(ii)  *  *  • 

(A)  Applications  to  establish  a 
branch,  including  a  remote  service 
facility.  •  •  • 

***** 

(2)  Notice  by  posting.  In  the  case  of 
applications  to  move  a  main  office  or 
relocate  a  branch,  in  addition  to  the 
notice  by  publication  described  in 
paragraph  (f)(1)  of  this  section,  notice  of 
the  publication  shall  be  posted  in  the 
public  lobby  of  the  office(s)  to  be  moved 
or  relocated,  if  such  public  lobby  exists, 
for  at  least  21  days  beginning  with  the 
date  of  the  last  published  notice 
required  by  paragraph  (f)(1)  of  this 
section  for  applications  to  move  a  main 


office:  and  for  at  least  15  days  beginning 
with  the  date  of  the  publication  notice 
required  by  paragraph  (f)(1)  of  this 
section  for  applications  to  relocate  a 
branch. 

*  *  *  *  '  * 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  12th  day  of 
April,  1994. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Acting  Executive  Secretary. 

[FR  Doc.  94-9580  Filed  4-25-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15CFR  Part  701 
[Docket  No.  940364-4064] 

RIN  0694-AA91 

Offsets  in  Military  Exports 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Proposed  rule  with  a  request  for 
comments. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  proposing  to 
amend  the  National  Security  Industrial 
Base  Regulations  to  require  U.S.  firms 
entering  into  offset  agreements 
associated  with  the  sale  of  weapons 
systems  or  defense-related  items  to 
foreign  governments  or  foreign 
companies  to  provide  BXA  certain 
information  regarding  those  agreements 
when  they  exceed  $5,000,000  in  value. 
This  new  regulation  is  being 
promulgated  pursuant  to  the  Defense 
Production  Act  of  1950,  as  amended. 
Interested  parties  are  invited  to  submit 
written  comments,  suggestions, 
information,  or  advice  relative  to  these 
proposed  regulations. 

DATES:  Comments  must  be  submitted  on 
or  before  May  26,  1994. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Brad  Botwin, 
Director,  Strategic  Analysis  Division, 
Office  of  Industrial  Resource 
Administration,  Attention:  Offset 
Regulation  Comments,  room  3878,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW.. 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Swasey,  Offsets  Program 
Manager,  Strategic  Analysis  Division. 
Office  of  Industrial  Resource 
Administration,  room  3878,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW'.. 
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Washington,  DC  20230.  Telephone  202- 
482-3795. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Defense  Production  Act 
Amendments  of  1992  amended  the 
Defense  Production  Act  of  1950  (the 
Act).  The  Act  now  requires  that  U.S. 
firms  entering  into  contracts  for  the  sale 
of  weapons  systems  or  defense-related 
items  to  foreign  countries  or  foreign 
firms  that  are  subject  to  offset 
agreements  exceeding  $5,000,000  in 
value  to  furnish  information  regarding 
such  sales  to  the  Secretary  of  Commerce 
(the  Secretary).  The  Act  also  now 
requires  the  Secretary  to  establish 
regulations  to  collect  this  information 
and  to  protect  it  from  public  disclosure 
unless  public  disclosure  is  specifically 
authorized  by  the  firm  furnishing  the 
information.  The  Act  further  requires 
the  Secretary  to  serve  as  the  President’s 
executive  agent  in  preparing  an  annual 
report  to  Congress  on  the  impact  of 
offsets  on  the  United  States. 

This  report  will  include  an  aggregated 
siunmary  of  information  provided  to  the 
Secretary  by  U.S.  industry  pursuant  to 
the  regulation  proposed  here.  It  will 
address  the  impact  of  offsets  on  the 
defense  preparedness,  industrial 
competitiveness,  employment,  and  trade 
nf  the  United  States. 

Rulemaking  Requirements 

1.  This  proposed  rule  has  been 
determined  to  be  “not  significant”  for 
piuposes  of  Executive  Order  12866. 

2.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  5  to  60  hours  per  response,  with  an 
average  of  10  hours,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  Brad  Botwin, 
Director,  Strategic  Analysis  Division, 
Office  of  Industrial  Resource 
Administration,  Attention:  Offset 
Regulation  Comments,  room  3878,  U.S. 
Department  of  Conunerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  E)C  20230;  emd  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

3.  This  proposed  rule  does  not 
contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  assessment 
imder  Executive  Order  12612. 


4.  The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is 
anticipated  that  the  rule  will  primarily 
affect  large  defense  contractors  that 
engage  in  ofiset  agreements  with  foreign 
governments.  Moreover,  the  rule  is  not 
expected  to  pose  a  burden  because  firms 
engaging  in  ofiset  transactions  already 
must  prepare  periodic  accounts  of 
progress  toward  fulfillment  of  offset 
obligations  for  the  foreign  entity  that  is 
party  to  the  offset  agreement.  The 
information  to  be  collected  piusuant  to 
these  regulations  is  less  than  that 
required  by  these  foreign  parties.  With 
regeud  to  new  offset  agreements  entered 
into,  the  information  requested  is 
readily  available  and  will  take  a 
minimiun  amount  of  time  to  assemble 
by  the  parties  involved. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaldng,  the  opportunity  for  public 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  is  specifically  exempt 
pursuant  to  the  Defense  Production  Act 
of  1950,  as  amended.  (50  U.S.C.  app. 
2159).  Fiuther,  no  other  law  requires  a 
notice  of  proposed  rulemaking  to  be 
issued  for  this  proposed  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  this  regulation, 
this  rule  is  being  issued  in  proposed 
form.  Pursuant  to  the  Act,  comments 
will  be  considered  in  the  development 
of  final  regulations.  (50  U.S.C.  app. 
2159(b)(1)).  Accordingly,  the 
Department  encourages  interested 
persons  who  wish  to  comment  to  do  so 
at  the  earliest  possible  time  to  permit 
the  fullest  consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  May  26, 1994.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  comments 
accompanied  by  a  request  that  a  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  materials  to  the  person 
submitting  the  comments  and  will  not 
consider  &em  in  the  development  of 
final  regulations.  All  comments  on  these 
regulations  will  be  a  matter  of  public 
record  and  will  be  available  for  public 


inspection  and  copying.  In  the  interest 
of  accuracy  and  completeness,  the 
Department  requires  comments  in 
written  form.  Oral  conunents  must  be 
followed  by  written  memoranda,  which 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review 
and  copying.  Communications  from 
agencies  of  the  United  States 
Government  or  foreign  governments  will 
not  be  made  available  for  public 
inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  BXA's 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Wa.shington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  fi’om  Margaret  Cornejo,  BXA’s 
Freedom  of  Information  Officer,  at  the 
above  address  or  by  calling  (202)  482- 
5653. 

List  of  Subjects  in  15  CFR  Part  701 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Exports,  Offsets,  Reporting 
requirements. 

Accordingly,  the  National  Security 
Industrial  Base  Regulations  (15  CFR 
parts  700-709)  are  proposed  to  be 
amended  by  adding  part  701  to  read  as 
follows: 

PART  701— REPORTING  OF  OFFSET 
AGREEMENTS  IN  SALES  OF  WEAPON 
SYSTEMS  OR  DEFENSE-RELATED 
ITEMS  TO  FOREIGN  COUNTRIES  OR 
FOREIGN  FIRMS 

Sec. 

701.1  Purpose. 

701.2  Definitions. 

701.3  Applicability  and  Scope. 

701.4  Procedures. 

701.5  Confidentiality. 

Authority:  Title  I,  sec.  124,  Pub.  L.  102- 
558, 106  Stat.  4207  (50  U.S.C  App.  2099) 

§701.1  Purpose. 

The  Defense  Production  Act 
Amendments  of  1992  require  the 
Secretary  of  Commerce  to  promulgate 
regulations  for  U.S.  firms  entering  into 
contracts  for  the  sale  of  weapons  or 
defense-related  items  to  foreign 
countries  or  foreign  firms  that  are 
subject  to  offset  agreements  exceeding 
$5,000,000  in  value  to  furnish 
information  regarding  such  sales.  The 
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Secretary  of  Commerce  has  designated 
the  Bureau  of  Export  Administration  as 
the  organization  responsible  for 
implementing  this  provision.  The 
information  provided  by  U.S.  firms  will 
be  aggregated  and  used  to  determine  the 
impact  of  offset  transactions  on  the 
defense  preparedness,  industrial 
competitiveness,  employment,  and  trade 
of  the  United  States.  Summary  reports 
will  be  submitted  annually  to  the 
Congress  pursuant  to  section  309  of  the 
Defense  Production  Act  of  1950,  as 
amended. 

§701.2  Definitions. 

(a)  Offsets.  Compensation  practices 
required  as  a  condition  of  purchase  in 
either  govemment-to-govemment  or 
commercial  sales  of  defense  articles 
and/or  defense  services  as  defined  by 
the  Arms  Export  Control  Act  and  the 
International  Traffic  in  Arms 
Regulations.  Types  of  offsets  include, 
but  are  not  limited  to,  coproduction, 
licensed  production,  subcontractor 
production,  overseas  investment, 
technology  transfer,  countertrade, 
barter,  counterpurchase,  and  buy  back. 

(b)  Military  export  sales.  Exports  that 
are  either  Foreign  Military  Sales  (FMS) 
or  commercial  (direct)  sales  of  defense 
articles  and/or  defense  services  as 
defined  by  the  Arms  Export  Control  Act 
and  International  Traffic  in  Arms 
Regulations. 

(c)  Prime  contractor.  A  firm  that  has 
a  sales  contract  with  a  foreign  entity  or 
with  the  U.S.  Government  for  military 
export  sales. 

(d)  United  States.  Includes  the  50 
states,  the  District  of  Columbia,  Puerto 
Rico,  and  U.S.  territories. 

(e)  Offset  agreement.  Any  offset  as 
defined  in  paragraph  (a)  of  this  section 
that  the  U.S.  firm  agrees  to  in  order  to 
conclude  a  military  export  sales 
contract.  This  includes  all  offsets, 
whether  they  are  “best  effort” 
agreements  or  are  subject  to  penalty 
clauses. 

(f)  Offset  transaction.  Any  activity  for 
which  the  U.S.  firm  receives  credit  for 
full  or  partial  fulfillment  of  the  offset 
agreement. 

§  701 .3  Applicability  and  scope. 

(a)  This  part  applies  to  U.S.  firms 
entering  contracts  for  the  sale  of 
weapons  systems  or  defense-related 
items  (as  defined  in  the  Arms  Export 
Control  Act  and  International  Traffic  in 
Arms  Regulations)  to  a  foreign  country 
or  foreign  firm  for  which  the  contract  is 
subject  to  an  offset  agreement  exceeding 
$5,000,000  in  value. 

(b)  This  part  applies  to  all  offset 
transactions  completed  in  performance 
of  existing  offset  commitments  since 


January  1, 1993  for  which  offset  credit 
has  been  received  from  the  foreign 
representative,  and  new  offset 
agreements  entered  into  since  that  time. 

§701.4  Procedures. 

(a)  To  avoid  double  counting,  firms 
should  report  only  offset  transactions 
for  which  they  are  directly  responsible 
for  reporting  to  the  foreign  customer 
(i.e.,  prime  contractors  should  report  for 
their  subcontractors  if  the 
subcontractors  are  not  a  direct  party  to 
the  offset  agreement). 

(b)  Reports  should  be  delivered  to  the 
Offsets  Program  Manager,  U.S. 
Department  of  Commerce,  Office  of 
Industrial  Resource  Administration, 
Bureau  of  Export  Administration,  room 
3878, 14th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington  DC  20230. 

The  first  industry  reports  should  be 
submitted  to  the  Bureau  of  Export 
Administration  not  later  than  (date  to  be 
provided)  and  should  cover  offset 
transactions  completed  during  the 
calendar  year  1993,  as  well  as 
information  regarding  all  unfulfilled 
offset  agreements.  After  this  initial 
submission,  companies  should  provide 
information  twice  yearly  not  later  than 
August  15  covering  the  first  six  months 
of  a  calendar  year  and  February  15 
covering  the  second  six  months  of  a 
calendar  year.  All  submissions  should 
include  a  point  of  contact  (name  and 
telephone  number)  and  should  be  by  a 
company  official  authorized  to  provide 
such  information. 

(c)  Companies  are  encouraged  to 
submit  this  information  in 
computerized  spreadsheet/database 
format  (e.g.,  Lotus  1-2-3,  Quattro  Pro, 
dbase  IV)  using  a  3.5  inch  1.44  megabyte 
diskette,  accompanied  by  a  printed 
copy. 

(d)  Offset  transaction  reporting.  (1) 
Reports  should  include  an  itemized  list 
of  offset  transactions  completed  during 
the  reporting  period,  including  the 
following  data  elements  (Estimates  are 
acceptable  when  actual  figures  are 
unavailable;  estimated  figures  should  be 
followed  by  the  letter  “E”): 

(i)  Name  of  Country — Country  of 
entity  purchasing  the  weapon  system, 
defense  item  or  service  subject  to  offset. 

(ii)  Name  or  Description  of  Weapon 
system.  Defense  Item,  or  Service  Subject 
to  Offset. 

(iii)  Name  of  Offset  Fulfilling  Entity — 
Entity  fulfilfing  offset  transaction 
(including  first  tier  subcontractors). 

(iv)  Name  of  Offset  Receiving  Entity — 
Entity  receiving  benefits  from  offset 
transaction. 

(v)  Offset  Credit  Value — ^Dollar  value 
credits  awarded  by  international 


customer’s  offset  agency  including  any 
intangible  factors/multipliers. 

(vi)  Actual  Offset  Value —  Dollar 
value  of  the  offset  transaction  without 
multipliers/intangible  factors. 

(vii)  Description  of  Offset  Product/ 
Service — Short  description  of  the  type 
of  offset  (e.g.,  coproduction,  technology 
transfer,  subcontract  activity,  training, 
purchase,  cash  payment,  etc.). 

(viii)  Broad  Industry  Category — Broad 
classification  of  the  industry  in  which 
the  offset  transaction  was  fulfilled  (e.g., 
aerospace,  electronics,  chemicals, 
industrial  machinery,  textiles,  etc.). 

(ix)  Direct  or  Indirect  Offset — Specify 
whether  the  offset  transaction  was  a 
direct  offset  (defined  as  any  product  or 
service  directly  related  to  the  defense 
systems  procured/sold)  or  indirect  (any 
other  transactions). 

(x)  Name  of  Coimtry  in  Which  Offset 
Was  Fulfilled — Uni  ted  States, 
purchasing  country,  or  third  country. 

(2)  Offset  transactions  of  the  same 
type  (same  fulfilling  entity,  receiving 
entity,  and  offset  product/service) 
completed  during  the  same  reporting 
period  may  be  combined. 

(e)  Reporting  on  offset  agreements 
entered  into.  (1)  In  addition  to  the 
itemized  list  of  offset  transactions 
completed  during  the  year  as  specified 
in  paragraph  (d)  of  this  section,  U.S. 
firms  should  provide  information 
regarding  new  offset  agreements  entered 
into  during  the  year,  including  the 
following  elements: 

(1)  Name  of  Country — Country  of 
entity  purchasing  the  weapon  system, 
defense  item,  or  service  subject  to  offset; 

(ii)  Name  or  Description  of  Weapon 
System,  Defense  Item,  or  Service  Subject 
to  Offset: 

(iii)  Names/Titles  of  Signatories  to  the 
Offset  Agreement; 

(iv)  Value  of  Export  Sale  Subject  to 
Offset  (approximate): 

(v)  Total  Value  of  the  Offset 
Agreement; 

(vi)  Term  of  Offset  Agreement 
(months): 

(vii)  Description  of  Performance 
Measures — (e.g.,  “Best  Efforts,” 
Liquidated  Damages,  (describe)). 

(2)  For  the  first  reporting  period  only, 
U.S.  firms  will  be  asked  to  provide  this 
information  for  all  offset  agreements 
currently  in  the  fulfillment  process  (i.e.. 
those  with  uncompleted  offset 
obligations). 

§  701 .5  Confidentiality. 

(a)  As  provided  by  section  309(c)  of 
the  Defense  Production  Act  of  1950,  as 
amended,  BXA  shall  not  publicly 
disclose  the  information  it  receives 
piu^uant  to  this  part,  unless  the  firm 
furnishing  the  information  subsequently 
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specifically  authorizes  public 
disclosure. 

(b)  Public  disclosure  must  be 
authorized  in  writing  by  an  official  of 
the  firm  competent  to  make  such  an 
authorization. 

Cc)  Nothing  in  this  part  shall  prevent 
the  use  of  data  aggregated  from 
information  provided  pursuant  to  this 
part  in  the  summary  report  to  the 
Congress  described  in  §  701.1. 

Dated:  April  20, 1994. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  94-9994  Filed  4-21-94;  11:52  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Nos.  33-7057;  34-33924; 
International  Series  Release  No.  657;  File 
No.  S7-14-94] 

RIN  323S-AF54 

Review  of  Antimanipulation  Regulation 
of  Securities  Offerings 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Review  of  regulation;  concept 
release. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“Commission”)  solicits 
comments  on  a  broad  range  of  issues 
relating  to  antimanipulation  regulation 
of  securities  offerings  under  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”).  In  particular,  the 
Commission  is  conducting  a 
comprehensive  review  of  Rules  lOb-6, 
lOb-7,  and  lOb-8  (“Trading  Practices 
Rules”)  under  the  Exchange  Act  in  light 
of  significant  changes  in  the  securities 
markets  and  in  distribution  practices  in 
recent  years.  The  Commission  requests 
comment  on  the  concepts  identified  in 
this  release  and  any  other  issues  that 
commenters  believe  are  relevant. 
Following  review  of  public  comments, 
the  Commission  will  determine  whether 
rulemaking  or  other  action  is 
appropriate. 

DATES:  The  comment  period  will  expire 
on  August  12, 1994. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  Number  S7— 
14-94.  All  comments  received  will  be 
available  for  public  inspection  and 


copying  in  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Trading  Practices,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC,  at  (202)  942- 
0772. 

I.  Executive  Summary 

The  ability  of  corporations  and  other 
enterprises  to  finance  their  operations  is 
critical  to  the  development  of  the 
nation’s  economy,  and  the  sale  of 
securities  is  a  principal  means  for 
obtaining  capital.'  The  Commission  has 
recognized  that  securities  offerings 
involve  risk  and  uncertainty,  and  that 
the  pricing  of  an  offering  is  not  an  exact 
science.2  From  its  earliest  days,  the 
Commission  and  its  staff  have  been 
called  upon  to  implement  the 
provisions  of  the  Securities  Exchange 
Act  of  1934  (“Exchange  Act”)  3  to 
prevent  manipulative  activity  in  the 
context  of  securities  offerings.-*  The 
challenge  to  the  Commission  in 
administering  the  Exchange  Act  in  this 
context  is  “to  determine  the  extent  to 
which  market  activities  of  participants 
or  persons  otherwise  interested  in  the 
distribution  should  be  prohibited  or 
permitted.”  5 

The  Commission’s  principal 
antimanipulation  provisions  that  apply 
to  securities  offerings.  Rules  lOb-6,  lob- 
7,  and  lOb-8  (“Trading  Practices 
Rules”)  6  under  the  Exchange  Act,  are 
intended  to  assure  prospective  investors 
in  a  securities  offering  that  the  offering’s 
price  has  not  been  influenced 
improperly  by  persons  who  have  a 
significant  interest  in  the  success  of  the 
offering.  Rule  lOb-6  is  an 
antimanipulation  rule  that  is  intended 
to  prevent  those  persons  participating  in 
a  distribution  of  securities  from 
artificially  conditioning  the  market  for 
the  securities  in  order  to  facilitate  the 
distribution,  and  to  protect  the  integrity 
of  the  securities  trading  market  as  an 
independent  pricing  mechanism.  Rule 


•  Securities  offerings  in  1993  reached  a  record  of 
approximately  $1.1  trillion,  surpassing  the  previous 
record  set  in  1992  of  approximately  $856  billion. 
See  Siconolfi  &  Peers,  No  End  in  Sight  for 
Underwriting  Boom,  Wall  St.  January  3,  1994,  at 
Cl.:  Peers,  New  Issues  Set  to  Hit  Record  of  $1 
Trillion,  Wall  St.  J.,  December  10, 1993,  at  Cl. 

J  Securities  Exchange  Act  Release  No.  2446 
(March  18, 1940)  at  10, 11  FR  10971  ("Release  34- 
2446”). 

S15U.S.C.  78a  et  seq. 

<The  prevention  of  manipulation  is  one  of  the 
principal  goals  of  the  Exchange  Act.  See.  e.g., 
section  2(3),  15  U.S.C  78b(3). 

>Foshay,  Market  Activities  of  Participants  in 
Securities  Distributions.  45  U.' Va.  L.  Rev.  907.  910 
(1959)  ("Foshay"). 

*  17  CFR  240.10b-6,  240.10b-7,  and  240.10b-8. 


lOh-7  prevents  any  stabilizing  bid  from 
being  made  to  facilitate  an  offering  of  a 
security  except  for  the  purpose  of 
preventing  or  retarding  a  decline  in  the 
open  market  price  of  the  security.  Rule 
lOb-8  pertains  to  distributions  of 
securities  being  offered  through  rights 
on  a  pro  rata  basis  to  security  holders, 
and  restricts  the  prices  at  which  rights 
may  be  purchased  as  well  as  the  prices 
at  which  the  securities  being 
distributed,  or  securities  of  the  same 
class  and  series,  may  be  offered  or  sold. 

Since  these  rules  were  adopted  or  last 
significantly  amended,  there  have  been 
significant  changes  in  the  structure  of 
the  markets,  including  the  expanded 
role  of  institutional  participants,  new 
kinds  of  trading  instruments  and 
strategies,  enhanced  transparency  of 
securities  transactions,  expanded 
surveillance  capabilities,  globalization 
of  the  markets,  and  transformation  of 
the  capital  raising  process.  Over  the 
years,  the  Commission  has  sought  to 
address  the  effects  of  these 
developments.  Although  the 
Commission  has  amended  the  rules 
several  times,  the  primary  method  of 
adapting  the  rules  to  changing 
circumstances  has  been  through  the 
exemptive,  interpretive,  and  “no¬ 
action”  letter  processes. 

The  Commission  believes  that  it 
would  be  useful  and  timely  to  examine 
comprehensively  the  current  regulatory 
structure  and  the  concepts  that  underlie 
the  Trading  Practices  Rules.  The  review 
is  not  limited,  however,  to  these 
provisions,  which  concentrate  on 
persons  participating  in  the  distribution 
process.  Other  persons  also  may  have 
incentives  to  manipulate  securities 
prices  at  the  sensitive  time  surrounding 
an  offering.  In  this  Concept  Release,  the 
Commission  solicits  comment  on 
necessary  or  appropriate  regulation  to 
prevent  manipulation  during  securities 
offerings.  Rather  than  proposing 
particular  changes  to  the  "Trading 
Practices  Rules  or  other  provisions  at 
this  time,  the  Commission  is  seeking 
comment  on  the  scope  and  direction 
that  antimanipulation  regulation  should 
take  in  the  contemporary  context.  In 
addition  to  providing  views  pertaining 
to  revising  and  simplifying  the  present 
regulatory  scheme,  commenters  are 
invited  to  consider  alternative 
approaches  for  applying 
antimanipulation  principles  to  persons 
who  may  have  an  incentive  to  influence 
artificially  the  market  during  an 
offering. 

II.  The  Trading  Practices  Rules 

Protecting  investors  from  manipulated 
stock  prices  was  one  of  the  principal 
goals  that  prompted  the  enactment  in 
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1934  of  the  Exchange  Act.  Since  shortly 
after  the  adoption  of  the  Exchange  Act, 
the  Commission  and  its  staff  have  dealt 
with  issues  involving  manipulation  in 
the  context  of  securities  offerings  and 
provided  formal  and  informal  advice 
regarding  the  scope  of  permissible 
activities  during  securities  offerings.’  As 
the  Commission  has  noted,  regulation  of 
the  market  activities  of  parties  with  an 
interest  in  the  outcome  of  an  offering 
presents  “intensely  practical 
problemls].”  *  Among  other  things,  the 
staff  has  provided  advice  regarding  the 
types  of  activities  engaged  in  by 
participants  in  a  securities  distribution 
that  would  be  viewed  as  being 
undertaken  for  the  purpose  of  inducing 
the  purchase  or  sale  of  the  securities  by 
others,  in  violation  of  section  9(a)(2)  of 
the  Exchange  Act.’ 

The  Commission  adopted  Rules  lob- 
6,  lOb-7,  and  lOb-8  ’o  almost  four 
decades  ago  to  codify  the  “principles 
which  historically  have  been  applied  in 
considering  questions  relating  to 
manipulative  activity  and  stabilization 
in  connection  with  a  distribution."  ’’ 
These  rules  provide  guidance  to 
securities  professionals  by  removing 
uncertainties  regarding  the  scope  of 
permissible  market  activities  during 
securities  offerings.  They  also  serve  a 
deterrence  function  by  expressly 
prohibiting  manipulative  behavior 
during  offerings,  and  promote  investor 
confidence  in  the  securities  markets  by 
lessening  the  ability  of  distribution 
participants  to  manipulate  the  price  of 
an  offering  upward  to  facilitate  the 
offering.  Moreover,  as  with  other 
antimanipulation  provisions,  the 
Trading  Practices  Rules  provide  the 
Commission  with  important 
enforcement  tools  in  bringing  actions 
against  persons  that  have  engaged  in 


’’  For  example,  in  resp>onse  to  formal  and  informal 
staff  interpretations,  managing  underwriters 
followed  the  practice  of  stopping  or  tapering  off 
their  trading  activities  when  preparations  for  the 
distribution  were  begun;  and  participating 
underwriters  curtailed  their  trading  when  the 
registration  statement  was  first  filed  or  when  they 
were  later  invited  to  participate.  Foshay,  supra  note 
5,  at  912. 

X  Release  34-2446.  at  1. 

’See.  e.g..  Securities  Exchange  Act  Release  No. 
3056  (October  27. 1941).  See  also  Foshay.  supra 
note  5.  at  910. 

i»See  Appendix  A  for  a  discussion  of  the 
historicai  development  of  the  Trading  Practices 
Rules  and  an  index  of  Commission  releases  relating 
to  these  rules. 

>'  See  Securities  Exchange  Act  Release  No.  5040 
(May  18.  1954),  19  FR  2986  (“1954  Release").  The 
transcript  of  a  public  Conunission  hearing,  the 
extensive  comment  letters,  and  the  structure  and 
context  of  the  Trading  Practices  Ruies  reflect  the 
substantial  industry  participation  in  t)iat 
rulemaking  process.  See  Foshay,  supra  note  5,  at 
919. 


manipulative  practices  during  securities 
offerings. 

III.  The  Need  for  Review 

The  Commission  remains  committed 
to  the  fundamental  legal  and  policy 
bases  for  regulating  the  activities  of 
participants  in  a  distribution.  Since  the 
adoption  of  the  Trading  Practices  Rules 
in  1955  and  their  most  recent 
comprehensive  review  in  1983, 
however,  tremendous  changes  have 
occurred  in  the  securities  martlets.  >3 

A.  Transformation  of  the  Securities 
Markets 

In  the  1950s,  trading  in  the  United 
States  securities  market  was  dominated 
by  activity  on  the  national  securities 
exchanges;  little  information  was 
publicly  available  about  trading  in  the 
over-the-counter  (“OTC”)  market. 

Today,  however,  the  National 
Association  of  Securities  Dealers,  Inc.’s 
(“NASD”)  Nasdaq  system  is  one  of  the 
world’s  largest  stock  markets,  with  an 
average  daily  trading  volume  of  263.0 
million  shares,  at  an  aggregate  value  in 
1993  of  $1.35  trillion.  This  compares 
with  an  average  daily  trading  volume  of 
264.5  million  shares  on  the  New  York 
Stock  Exchange,  Inc.  (“NYSE”),  at  an 
aggregate  value  in  1993  of  $2.3  trillion. 
Such  high  levels  of  trading  volume  have 
produced  deeper,  more  liouid  markets. 

Additionally,  there  has  oeen  an 
enormous  growth  in  communications 
and  information  technology,  which  has 
provided  industry  participants  with 
enhanced  real-time  price  data  and  news 
about  securities  and  their  issuers.  These 
developments  have  fostered  the  high 
level  of  transparency  (i.e.,  the 
dissemination  of  trade  reports  and 
quotation  information  is  available  to  all 
market  participants)  that  generally 
characterizes  the  U.S.  equity  markets. 
The  availability  of  quotation 
information  helps  investors  to 
determine  when  and  where  to  trade, 
while  transaction  reporting  provides  an 
indication  of  the  reliability  of  the 
quotations  and  the  quality  of  transaction 
execution.  A  higher  degree  of 
transparency  helps  investors,  analysts, 
and  other  market  participants  to  better 


•2  Securities  Exchange  Act  Release  No.  19565 
(March  4, 1983).  48  FR  10628  (“1983  Release”). 

'-'The  Commission’s  Division  of  Market 
Regulation  recently  completed  a  comprehensive 
review  to  assess  the  state  of  the  United  States 
(“U.S.”)  equity  markets  and  to  provide  guidance  for 
the  development  of  a  national  market  system.  See 
Securities  and  Exchange  Commission,  Division  of 
Market  Regulation,  Market  2000:  An  Examination  of 
Current  Equity  Market  Developments  (1994) 
(“Market  2000  Report Introduction  and  Executive 
Summary  reprinted  at  [1993-1994]  Fed.  Sec.  L.  Rep. 
(CCH)  185,311. 

'’Source:  Securities  Industry  Association. 


observe  and  evaluate  security  price 
movements.  During  a  distribution,  this 
market  transparency  provides  greater 
visibility  to  transactions  in  the  offered 
security,  enhancing  the  ability  of 
investors,  regulators,  and  others  to 
observ’e  unusual  price  movements. 

Improved  communications  and 
information  technology  also  has  enabled 
the  exchanges  and  the  NASD  to 
implement  sophisticated  surveillance 
systems  to  detect  trading  abuses  such  as 
those  that  the  Trading  Practices  Rules 
were  designed  to  prevent.  The  NASD’s 
surveillance  capabilities  were  an 
important  consideration  when  the 
Commission  last  year  adopted  a  new 
exception  to  Rule  lOb-6,  as  well  as  a 
companion  rule.  Rule  10b-6A,'5  to 
permit  “passive  market  making”  by 
Nasdaq  market  makers.  •<> 

The  financial  markets  themselves 
have  been  transformed  by  a  proliferation 
of  options  and  other  derivative 
products.”  Market  participants  use 
these  products  to  hedge  investment 
risks,  increase  transaction  efficiencies, 
and  profit  from  market  movements. 
Because  stocks  were  the  primary  equity 
instruments  for  trading  and  investing  at 
the  time  the  Trading  Practices  Rules 
were  adopted,  it  has  been  necessary  to 
apply  these  rules  to  new  products 
through  exemptions  and 
interpretations.*’ 

The  nature  of  market  participants  also 
has  changed  by  virtue  of  the  enhanced 
market  role  of  institutional  investors, 
such  as  pension  funds,  mutual  funds, 
and  money  managers.  In  recent  years, 
many  individual  investors  have  shifted 
their  funds  into  pooled  investments  at  a 
phenomenal  rate,  which  has  resulted  in 
an  enormous  concentration  of 
investment  assets  in  the  hands  of  a 
relatively  small  number  of  market 
participants.^®  Their  economic  strength 


'J17CFR  240.10b-6A. 

'ft  See  Securities  Exctiange  Act  Release  No.  32177 
(April  8, 1993),  58  FR  19598  (“Passive  Market 
Making  Release”). 

''A  derivative  product  is  “a  financial  instrument 
that  derives  its  value  from  the  performance  of  other 
assets,  including  securities,  rates,  or  indexes.” 
Securities  Exchange  Act  Release  No.  32256  (May  4. 
1993),  58  FR  27486,  27487  citing  Dictionary  of 
Finance  and  Investment  Terms  107  (3d  ed.  1991). 

'ft  See,  e.g..  Securities  and  Exchange  Commission, 
Division  of  Market  Regulation,  The  October  1987 
Market  Break,  3-1,  3-5  (1988);  Gilberg,  Regulation 
of  New  Financial  Instruments  Under  the  Federal 
Securities  and  Commodities  Laws,  39  Vand.  L.  Rev. 
1599, 1600  (1986). 

'’See,  e.g..  Letters  regarding  CXM  Baskets 
(October  15, 1993),  and  Basket  Trading  During 
Distributions  (August  6, 1991),  (1991)  Fed.  Sec.  L. 
Rep.  (CCH)  179,752,  both  of  which  granted 
exemptions  from  the  Trading  Practices  Rules  for 
transactions  in  connection  with  certain  index -based 
stock  baskets. 

»See,  e.g..  Market  2000  Report,  Study  II: 
Structure  of  the  U.S.  Equity  Markets,  at  II-l  to  II- 
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allows  large  institutions  to  exert  a 
significant  influence  on  the  structuring 
and  pricing  of  many  securities  offerings. 
Some  have  argued  that  the  presence  of 
these  large  institutions  in  securities 
offerings  has  transferred  the  balance  of 
price-setting  power  from  the 
underwriters  to  institutional 
purchasers.2i  Because  of  this  shift,  it  is 
argued  that  antimanipulation  regulation 
should  focus  not  only  on  the  “selP’  side 
(e.g.,  the  underwriters),  but  also  on  the 
“buy”  side.^^ 

Tne  nature  of  participants  in 
distributions  also  has  changed.  Today, 
distribution  participants  often  are 
members  of  complex  conglomerates, 
with  many  affiliated  entities  in  the 
United  States  and  abroad.  For  example, 
not  only  have  broker-dealers  expanded 
their  traditional  lines  of  business,  such 
as  retail  firms  that  have  merged  with 
exchange  specialists,23  but  banking 
institutions  also  have  established 
broker-dealer  units  that  are  permitted  to 
engage  in  the  undenvriting  of 
securities.24  If  one  member  of  a  financial 
conglomerate  is  a  participant  in  a 
distribution  of  securities,  all  of  the 
affiliates  of  that  entity  potentially  are 
subject  to  the  proscriptions  of  Rule  lob- 
6,  irrespective  of  where  they  are  located 
or  conduct  business. 

The  securities  distribution  process 
itself  has  experienced  significant 
developments.  Underwriting  syndicates, 
where  utilized,  tend  to  be  smaller,  and 
shelf  registered  offerings  have  become  a 
standard  method  of  raising  capital. 
“Overselling”  of  offerings  by 
underwriting  syndicates  has  become 
common,  resulting  in  increased 
aftermarket  covering  activity  by 
underwriters,  and  a  decrease  in  formal 


3;  Fund  Assets  Surge  Past  $2  Trillion  Mark.  With 
Banks  Reporting  Solid  Sales  Gains,  Am.  Banker, 
February  1. 1994,  at  10,  discussing  report  by  the 
Investment  Company  Institute  that  mutual  fund 
assets  rose  to  $2,011  trillion  in  December  1993.  a 
26%  gain  horn  1992. 

21  At  the  same  time,  it  should  be  noted  that 
underwriting  revenue  in  1993  was  a  record  $9.1 
billion.  See  Siconolfi,  Surge  in  Profits  Frtan  Fees  is 
Likely  to  Continue  in  1994,  Wall  St.]..  January  3, 
1994.  at  A26. 

For  example,  short  sales  in  anticipation  of  a 
secondary  distribution  of  securities  were  addressed 
by  the  Commission  with  the  adoption  in  1988  of 
Rule  lOb-21, 17  CFR  240.10b-21.  See  also 
Securities  Exchange  Act  Release  No.  33702  (March 
2. 1994),  59  FR  10984  ("Rule  lOb-21  Release”) 
(permanent  adoption  of  Rule  lOb-21). 

2'  See,  e.g..  Letter  regarding  Application  of  Rules 
lOb-6  and  lOb-13  to  Sfjecialists  Affiliated  with 
NYSE  Member  Firms  (September  15, 1992),  [1992) 
Fed.  Sec.  L.  Rep.  (CCH)  178,279,  permitting  certain 
NYSE  specialists  afTiliated  with  broker-dealers  to 
continue  to  function  as  sp>ecialists  while  their 
affiliated  broker-dealer  participates  in  certain 
mergers  or  tenders  or  exchange  offers. 

24  See.  e.g..  BankAmerica  Corp..  79  Fed.  Res.  Bull. 
1163  (1993);  ).P.  Morgan  ft  Ca.  75  Fed.  Res.  Bull 
192  (1989);  Citicorp.  73  Fed.  Res.  Bull.  473  (1987). 


Stabilization  activity.  Also,  rights 
offerings  by  U.S.  issuers  may  no  longer 
be  as  important  for  capital  raising 
purposes  as  they  were  at  the  time  the 
Trading  Practices  Rules  were  adopted, 
although  recently  some  sectors  have 
experienced  a  surge  in  such  offerings. 
Rights  offerings  continue  to  be  a 
prevalent  form  of  offering  for  foreign 
issuers.25 

Moreover,  a  global  marketplace  has 
unfolded,  characterized  by  a 
proliferation  of  multinational  securities 
offerings.  Many  foreign  issuers  now 
conduct  concurrent  offerings  of  their 
securities  in  the  United  States  and 
abroad  as  well  as  solely  in  the  United 
States.  This  rise  in  the  supply  of,  and 
demand  for,  multinational  offerings  has 
required  careful  coordination  of  the 
interaction  of  the  Trading  Practices 
Rules  with  foreign  distribution  practices 
and  regulatory  requirements.^* 

B.  Commission’s  Response  to  Market 
Developments 

The  Commission  and  its  staff  have 
responded  to  these  developments  in  the 
markets  and  distribution  techniques 
through  the  exemptive,  no-action, 
interpretive,  and  rulemaking 
processes,27  in  1983,  the  Commission 
adopted  comprehensive  amendments  to 
Rule  lOb-6  in  response  to  changes  in 
the  securities  markets  during  the  quarter 
century  following  their  adoption.^* 
Among  other  things,  these  amendments 
codified  and  clarified  staff  positions  that 
had  been  developed  to  deal  with  various 
transactions  on  a  case-by-case  basis.2’ 
Further  refinements  to  Rule  lOb-6  were 
adopted  in  1987  to  address  certain 
issues  left  open  by  the  Commission 
during  its  comprehensive  review  and 
revision  of  that  rule  in  1983.30  More 
recently,  the  Commission  has  issued 
exemptions  to  the  Trading  Practices 
Rules  that  recognize  the  increasingly 
global  nature  of  the  securities  markets  3i 


23  See  Gould,  "Rights  Offerings"  at  the  Wrong 
Time?,  N.Y.  Times,  November  28, 1993,  at  F14; 
Eaton,  Rites  of  Offerings:  Not  All  They  Seem  for 
Closed-end  Funds.  Barron’s.  )une  14. 1993,  at  3. 

23  See,  e.g..  Letter  regarding  Distributions  of 
Certain  SEAQ  and  SEAQ  International  Securities 
(July  12. 1993),  (1993)  Fed.  Sec.  L.  Rep.  (CCH) 

1 76,707. 

22  The  Commission  is  authorized  to  grant 
exemptions  from  the  requirements  of  the  Trading 
Practices  Rules.  17  CFR  240.10b-6());  17  CFR 
240.10b-7(p);  and  17  CFR  240.10b-a(g). 

2>*  1983  Release.  See  also  Securities  Exchange  Act 
Release  No.  18528.  (March  10. 1982)  47  FR  11482 
("1982  Release”). 

2v  See  1983  Release.  48  FR  at  10628. 

30  See  Securities  Exchange  Act  Release  No.  24003 
(January  16, 1987),  52  FR  2994  ("1987  Release”). 
See  also  Securities  Exchange  Act  Release  No.  22510 
(October  10. 1985),  50  FR  42716  ("1965  Release”). 

31  See,  e.g..  Securities  Exchange  Act  Release  No. 
33022  (October  6. 1993).  58  FR  53220  ("German 


and  enhanced  surveillance 
capabilities.32  In  addition,  the  staff 
maintains  its  active  program  of 
responding  to  telephone  inquiries 
requesting  guidance  on  the  application 
of  the  Trading  Practices  Rules  and 
antimanipulation  principles  during 
offerings. 

It  continues  to  be  true  that  the 
activities  relating  to  distributions  of 
securities  are  “highly  technical  and 
complex,  and  larej  conducted  under 
limitless  varieties  of  circumstances 
frequently  requiring  the  application  of 
instantaneous  business  judgment.”  33 
Indeed,  the  developments  discussed 
above  have  magnified  the  challenges  to 
issuers,  distribution  participants,  and 
the  Commission  to  apply  and  adapt  the 
Exchange  Act  antimanipulation 
provisions  and  their  underlying 
principles. 

IV.  Purpose  of  This  Release 

The  transaction-driven  nature  of 
securities  offerings  means  that 
antimanipulation  rules  cannot  address 
every  situation  that  may  arise.  Although 
the  Commission  continues  to  be 
responsive  to  the  industry’s  requests  for 
interpretive  guidance  and  relief  from  the 
present  regulations,  the  considerations 
discussed  above  suggest  that  a 
comprehensive  reexamination  of  the 
rules  is  warranted.  Some  securities 
industry  participants  suggest  that  the 
Trading  Practice  Rules  can  be 
simplified.  Others  argue  that  the  rules 
are  unnecessarily  restrictive  and  apply 
to  situations  where  the  manipulative 
potential  is  highly  attenuated.  It  has 
been  suggested  that  alternative 
regulatory  structures  may  achieve  the 
underlying  legal  and  policy  goals  of  the 
Exchange  Act  and  address  the  issues 
raised  by  market  activities  conducted 
during  securities  offerings. 

Accordingly,  the  Commission  is 
undertaking  this  review  of 
antimanipulation  regulation  of 
securities  offerings  with  a  view  toward 
incorporating  the  above  developments 
and  simplifying  its  regulatory  structure. 
This  release  is  intended  to  provide  a 


Offerings  Exemptions”),  granting  exemptions  tor 
transactions  in  the  securities  of  certain  German 
issuers;  Securities  Exchange  Act  Release  No.  33137 
(November  3, 1993),  58  FR  60324  (“Statement  of 
Policy”),  inviting  requests  for  exemptions 
consistent  with  the  principles  of  the  German 
Offerings  Exemptions;  Securities  Exchange  Act 
Release  No.  33138  (November  3. 1993).  58  FR  60326 
("Rule  144A  Release”),  adding  Paragraph  (i)  to  Rule 
lOb-6  excepting  certain  offerings  made  to 
“qualined  institutional  buyers;”  Securities 
Exchange  Act  Release  No.  33862  (April  5. 1994),  59 
FR  17125  ("Cooling-Off  Periods  Release"), 
clarifying  the  availability  of  the  cooling-off  periods 
to  foreign  securities. 

32  See,  e.g,.  Passive  Market  Making  Release. 

i^Foshay,  supra  note  5,  at  919. 
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forum  for  commenters  to  discuss  the 
current  structure  as  well  as  alternative 
approaches  to  governing  trading  during 
distributions.  As  focus  points  for 
analyzing  the  pertinent  issues,  the 
following  sections  identify  the  concepts 
that  underlie  the  present  regulations 
and  raise  a  variety  of  questions  on  the 
implementation  of  those  concepts. 

In  reviewing  the  sections  below, 
commenters  should  consider  the 
following  central  themes: 

(1)  Whether  there  are  classes  of 
investors,  securities,  or  transactions  that 
do  not  need  the  protections  of  specific 
rules  governing  manipulative  conduct 
during  offerings;  and 

(2)  Whether  there  is  a  simpler 
structure  for  antimanipulation 
regulation  with  regard  to  offerings  that 
will  achieve  the  identified  goals.34 

Commenters  are  invited  to  discuss  the 
issues  identified  below  and  any  others 
that  they  believe  are  relevant  to  the 
Commission’s  consideration  of  these 
matters.  Following  its  receipt  and 
review  of  comments,  the  Commission 
will  determine  whether  rulemaking  or 
other  action  is  appropriate. 

V.  Restrictions  on  Market  Activities 
During  Offerings:  Rule  lOb-6 

A.  Rule  lOb-6  Generally 

Rule  lOb-6  is  an  antimanipulation 
rule  that  is  intended  to  prevent  those 
persons  participating  in  a  distribution  of 
securities,  as  defined  in  the  rule,  from 
artificially  conditioning  the  market  for 
the  securities  in  order  to  facilitate  the 
distribution,  and  to  protect  the  integrity 
of  the  securities  trading  market  as  an 
independent  pricing  mechanism.^s  Rule 
10b-€  accomplishes  these  goals  by 
prohibiting  these  persons  from  bidding 
for  or  purchasing,  or  inducing  others  to 
purchase  the  securities  being 
distributed,  or  any  security  of  the  same 
class  and  series  as  the  security  being 
distributed,  or  any  right  to  purchase  that 
security  until  they  have  completed  their 
participation  in  the  distribution. 

Thus,  the  primary  focuses  of  Rules 
lOb-6  are:  The  offerings  that  raise 
manipulative  concerns,  defined  in  the 
rule  as  “distributions;”  the  persons  who 
are  likely  to  engage  in  manipulative 
activity;  and  the  activities  that  could  be 
expected  to  raise  or  support  the 
security’s  price.  The  rule  is  grounded  on 
the  view  that: 

A  person  contemplating  or  making  a 
distribution  has  an  obvious  incentive  to 
artificially  influence  the  market  price  of  the 


-'■♦The  Commission  will  continue  to  rigorously 
apply  the  current  antimanipulation  provisions 
during  the  course  of  this  review. 

u  See  Securities  Exchange  Act  Release  No.  31347 
(October  29, 1992),  57  FR  49039,  49040. 


securities  in  order  to  facilitate  the 
distribution  or  to  increase  its  profitability. 
[The  Commission  has]  accordingly  held  that 
where  a  person  who  has  a  substantial  interest 
in  the  success  of  a  distribution  takes  active 
steps  to  increase  the  price  of  the  security,  a 
prima  facie  case  of  manipulative  purpose 
exists.^ 

The  rule  identifies  the  participants  in 
an  offering  who  are  presumed  to  have 
an  incentive  to  engage  in  activities  for 
the  purpose  of  facilitating  the 
distribution;  i.e.,  to  induce  the  purchase 
of  the  offered  securities.  Various  means 
by  which  such  persons  could  achieve 
this  manipulative  result  are  covered  in 
the  rule.  Bids  and  purchases,  the  most 
obvious  means  of  influencing  market 
activity,  are  prohibited  expressly.  Rule 
lOb-6  also  broadly  proscribes  other 
“attempt[s]  to  induce  any  person  to 
purchase”  the  securities  covered  by  the 
rule.  The  rule  then  carves  out  of  the 
general  prohibitions  a  number  of 
activities  that  are  considered  necessary 
in  order  to  conduct  an  offering  or  have 
little  manipulative  potential.^’  One 
commentator  has  said  that  “(ilt  is  the 
exceptions  and  the  exemptions  which 
give  the  rule  viability  and  feasibility.”  3* 
None  of  the  exceptions  is  available, 
however,  if  the  otherwise  permitted 
activity  is  “engaged  in  for  the  purpose 
of  creating  actual,  or  apparent,  active 
trading  in  or  raising  the  price  of  any 
(covered]  security.”  39 

This  structure  and  the  rule’s 
terminology  reflect  its  direct  lineage  to 
the  implementation  of  the  manipulative 
concepts  of  Section  9(a)(2)  as  they  had 
been  applied  to  offerings.  The  rule  also 
reflects  the  Commission’s  experience  in 
combatting  manipulative  behavior 
during  offerings  and  provides  guidelines 
to  the  investment  banking  community 
as  to  what  types  of  market  activity 
generally  would  not  be  deemed  by  the 
Commission  to  be  manipulative. 

B.  Offerings 

Concept  One:  Regulation  should  be 
limited  to  securities  offerings  that  give 
rise  to  a  readily  identifiable  incentive  to 
manipulate  the  market. 


’‘Bruns,  Nordeman  &  Co.,  40  SEC  652,  660  n.ll 
(1961)  ("Bruns,  Nordeman”). 

-’’Paragraph  (a)(4)(i)-(xiv).  The  rule  as  originally 
adopted  contained  11  exceptions.  Three  exceptions 
have  been  added  and  one  has  been  deleted  since 
1955.  Transactions  in  certain  classes  of  securities 
are  excepted  entirely  from  the  rule.  Paragraphs  (d), 
(h),  and  (i).  The  Commission  also  is  authorized  to 
grant  exemptions  from  the  rule’s  requirements. 
Paragraph  (j). 

'*  Whitney,  Rules  lOb-6:  The  Special  Study’s 
Rediscovered  Rule,  62  Mich.  L.  Rev.  567,  568 
(1964). 

’’See  Paragraph  (a)(4)  (introductory  text). 


1.  Definition  of  “Distribution” 

In  imposing  restrictions  on  the  market 
activities  of  persons  participating  in  a 
securities  offering,  the  Commission  has 
focused  on  “offerings  of  such  a  nature 
or  magnitude  as  to  require  restrictions 
upon  purchases  by  participants  in  order 
to  prevent  manipulative  practices. 

The  Commission  has  characterized  such 
offerings  as  “distributions,”  and 
codified  a  definition  of  the  term  in  Rule 
lOb-6:  “[T]he  term  distribution  means 
an  offering  of  securities,  whether  or  not 
subject  to  registration  under  the 
Securities  Act,  that  is  distinguished 
from  ordinary  trading  transactions  by 
the  magnitude  of  the  offering  and  the 
presence  of  special  selling  efforts  and 
selling  methods,”  <2  This  “functional” 
definition  is  intended  to  provide  a 
greater  degree  of  guidance  on,  and 
certainty  to,  the  types  of  offerings  that 
would  give  rise  to  an  incentive  to 
artificially  condition  the  market  for  the 
offered  security.  The  identification  of 
these  types  of  situations,  however, 
needed  to  remain  sufficiently  flexible  to 
permit  the  protections  afforded  by  Rule 
lOb-6  to  evolve  with  changes  in  the 
practices  and  methods  of  offering 
securities. 

A  “distribution”  must  have  two 
elements:  “Magnitude”  and  “special 
selling  efforts  and  selling  methods.”  ‘•3 
Factors  relevant  to  the  magnitude 
element  are:  the  number  of  shares  to  be 
registered  for  sale  by  the  issuer,  and  the 
percentage  of  the  outstanding  shares, 
public  float,  and  trading  volume  that 
those  shares  represent.'*’*  The 
Commission  has  indicated  that 
providing  greater  than  normal  sales 
compensation  arrangements  pertaining 
to  the  distribution  of  a  security ,'*5 


Bruns,  Nordeman,  40  SEC  at  660. 

■•I  Accordingly,  in  this  context  the  terms 
■‘offering’’  and  “distribution”  are  not  synonymous. 
See,  e.g.,  1982  Release,  47  FR  at  11485.  Generally, 
the  term  “offering”  is  used  to  encompass  ail 
methods  by  which  securities  are  offered  and  sold 
to  investors.  In  Rule  lOb-6.  the  term  “distribution” 
is  used  to  identify  an  offering  that  can  be  presumed 
to  raise  an  incentive  to  manipulate  securities  prices 
in  order  to  facilitate  the  offering.  See  Bruns, 
Nordeman,  40  SEC  at  660.  This  use  of  the  term 
“distribution”  should  be  distinguished  from  its  use 
in  the  context  of  the  Securities  Act  of  1933 
(“Securities  Act”),  15  U.S.C.  77a  et  seq.  Collins 
Securities  Corp.,  46  SEC  20,  amended,  46  SEC  213 
(1975),  rev’d  on  other  grounds,  Collins  Securities 
Corp.  V.  SEC.  562  F.2d  820  (D.C.  Cir.  1977).  For  a 
discussion  of  how  the  Commission  has  used  the 
term  “distribution”  under  the  Securities  Act,  and 
relevant  references,  see  Securities  Act  Relea.se  No. 
6806  (October  25, 1988),  53  FR  44016,  44026  n.l45 
(proposing  Rule  144A  under  the  Securities  Act). 

«  Paragraph  (c)(5). 

■♦’As  the  deTinition  was  proposed  originally, 
either  element  alone  would  have  been  sufficient. 
See  1982  Release,  47  FRat  11484. 

*♦1982  Release,  47  FR  at  11486. 

*5  See  1983  Release.  48  FR  at  10630  n.l3. 
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delivering  a  sales  document,  such  as  a 
prospectus  or  market  letters,  and 
conducting  “road  shows”  are  generally 
indicative  of  “special  selling  efforts  and 
selling  methods.”^  Based  uf>on  an 
analysis  of  their  individual 
characteristics,  the  following 
transactions,  among  others,  have  been 
viewed  as  involving  distributions  under 
this  definition:  registered  public 
offerings,  private  placements.  Rule  144A 
transacticms,  rights  offerings,  warrant 
exercise  solicitations,  dividend 
reinvestment  and  stock  purchase  plans, 
the  issuance  of  securities  in  connection 
with  a  merger  or  exchange  offer 
“major  sales  campaigns”  by  a  broker- 
dealer,  and  sales  made  pursuant  to  a 
shelf  registration  statement. 

In  addition  to  identifying  the  type  of 
offerings  that  may  present  the  incentive 
for  the  particular  harm  that  Rule  10b- 
6  was  intended  to  address,  it  also  is 
necessary  to  determine  when  a 
distribution  begins  and  when  it  ends. 

“A  distribution  commences  at  the  point 
when  the  incentive  to  engage  in 
manipulative  conduct  is  first 
present,”  ^  and  a  distribution  is 
complete  when  the  seciuities  “come  to 
rest  in  the  hands  of  the  investing 
public.”  Rule  10b-6(cK3)  specifies 
when  a  person’s  participation  in  a 
particular  distribution  is  deemed  to 
have  been  completed.  For  example,  the 
rule  states  that  an  underwriter’s 
participation  is  over  when  it  has 
distributed  its  portion  of  the  offeaing, 
including  any  securities  of  the  same 
class  that  were  acquired  in  connection 
with  the  distribution,  and  when  any 
stabilizing  operations  and  trading 


«*See.  e.g..  Note,  The  SECs  Rule  l(R>-6: 
Preserving  a  Competitive  Market  During 
Distributions.  1967  Duke  L.}.  809,  823-«24  (“1967 
Note’’);  ni  L.  Lose,  Securities  Regulation  at  1597 
(2d.  ed.  1961)  (“Loss”). 

1983  Release,  48  FR  at  10638.  See  also  Chris- 
Cmfi  Industries,  tic.  v.  Piper  Aircraft  Corp.,  480 
F.2d  341,  377  (2d  Cir.  1973),  rev’d  on  other 
grounds.  Piper  v.  Chris-Craft  Industries,  Inc.,  430 
U.S.  1  (1977).  Moreover ,-the  restrictions  of  Rule 
lOb-6  also  have  been  interpreted  to  apply  to  those 
periods  when  a  security’s  market  price  is  used  to 
value  the  consideration  in  the  distribution.  1983 
Release.  48  FR  at  10638  n.61. 

«  SEC  v.  Bums,  816  F.2d  471,  476  (9th  Cir.  1987). 
citing  1982  Release,  47  FR  at  11485  (in  the  case  of 
a  registered  offering,  the  distribution  may 
commence  not  only  before  the  registration 
statement  for  those  securities  becomes  effective,  but 
also  before  such  statement  is  filed  with  the 
Commission);  Gob  Shops  of  America,  Inc.,  39  SEC 
93  (1969)  (bids  and  purchases  by  a  prospective 
underwrite  four  months  before  the  filing  with  the 
Commission  of  a  notification  relating  to  a 
Regulation  A  offering  were  manipulative). 

«  See.  e.g..  ff.A.  Hofman  S-  Co.,  tic.  v.  SEC,  366 
F.2d  446,  449  (2d  Cir.  1966),  amended  on  reh’g.  377 
F.2d  665  (2d  Cir.  1967),  cert,  denied.  389  U.S.  991 
(1967).  rehearing  denied.  389  U.S.  1060  (1966) 
(“Holman’Tr  Rooney,  Pace  It*.,  48  SEC  891. 896- 
99  (1987). 


restrictions  in  connection  with  the 
distribution  have  been  terminated. ^  In 
addition,  a  person  is  deemed  to  have 
distributed  securities  acquired  by  him 
for  investment.  The  determination  of 
how  long  securities  must  be  held  to 
constitute  an  investment  will  depend 
upon  the  facts  and  circumstances.^i 

2.  Particular  Distribution  Contexts 

One  example  of  significant  changes  in 
securities  sales  practices  that  have 
affected  the  administration  of  Rule  10b- 
6  pertains  to  the  sale  of  securities 
pursuant  to  issuer  stock  purchase  plans. 
Presently,  Rule  lOb-6  contains  an 
exception  for  distributicms  of  securities 
by  an  issuer  or  a  subsidiary  of  an  issuer 
to  employees  or  sharrfiolders  of  the 
issuer,  its  subsidiaries,  ora  trustee  or 
other  person  acquiring  such  securities 
for  the  account  of  such  employees  or 
shareholders  pursuant  to  a  plra.’^  On  its 
face,  this  exception  applies  irrespective 
of  the  magnitude  of  the  offering  or  the 
nature  of  the  selling  efforts. 
Traditioneilly,  stock  purchase  plans 
were  seen  as  mechanisms  by  which 
employees  and  shareholders,  i.e., 
persons  having  a  significant  relationship 
with  the  issuer,  could  increase  their 
holdings,  rather  than  as  major  capital¬ 
raising  vehicles.  These  distributions 
have  not  been  viewed  as  presenting  the 
same  incentives  for  manipulation  by  the 
issuer  as  in  other  distributions  because 
of  the  limited  nature  of  the  sales,  as  well 
as  the  relationship  between  the  issuer 
and  plan  participants.’^ 

Tcmay,  nowever,  issuer  plans  often 
are  available  not  only  to  employees  and 
shareholders,  but  also  to  outside 
directors,  franchisees,  customers,  and 
others  having  veuying  relationships  with 
the  issuer.  Moreover,  plan  distributions 
may  be  used  as  significant  capital¬ 
raising  mechanisms.’*  In  the  case  of 
plans  open  to  persons  other  than 
shareholders  or  employees,  sales  of  a 


5®  Paragraph  (c)(3)(ir).  The  Commission  has  held 
that  completion  of  an  underwriter's  participation  in 
a  distribution  “does  not  mean  substantial 
completion.”  Shearson,  Kammill  &  Co.,  42  SEC  811, 
821  n.20  (1965). 

See  Holman,  366  F.Zd  at  450.  Simply  placing 
shares  in  an  “investment  account,"  however,  is  not 
conclusive  as  to  whether  the  securities  are  acquired 
“for  investment”  See  C.A.  Benson  Ik  Cb.,  Inc.,  41 
SEC  427  (1963). 

«  Paragraph  (e).  “Plan”  is  broadly  dehned  in 
Paragraph  (c)(4)  as  a  "bonus,  profit-sharing, 
pension,  retirement,  thrift,  savings,  incentive,  stock 
purchase,  stock  ownership,  stock  appreciation, 
stock  option,  dividend  reinvestment  or  similar  plan 
for  employees  or  shareholders  of  an  issuer." 

»See  generally  Securities  Exchange  Act  Release 
No.  16646  (March  13, 1980),  45  FR  18948; 

Securities  Exchange  Act  Release  No.  17556 
(February  17. 1961),  46  FR  15133. 

See  Banks  Raising  Millions  in  Equity  By  Giving 
Discounts  to  Arbitragers.  Am.  Banker,  September 
17. 1992,  at  1. 


security  to  the  plan  do  not  qualify  for 
the  Paragraph  (e)  exception.  As  a  result, 
absent  an  exemption  from  Rule  lOb-6, 
issuers  and  other  distribution 
participants  are  required  to  comply  with 
Rule  lOb-6.  Even  with  respect  to  plans 
that  qualify  for  the  Paragraph  (e) 
exception,  the  more  recent  use  of  such 
plans  to  broadly  distribute  the  issuer’s 
securities  may  not  have  been 
contemplated  by  the  Commission  when 
Paragraph  (e)  was  adopted. 

Other  changes  in  the  distribution 
process,  such  as  those  arising  from  the 
adoption  of  Rules  415  and  430A  under 
the  Securities  Act,”  also  have 
complicated  the  distribution  analysis. 

Question  1.1.  Should  the  Commission 
continue  to  define  the  term 
“distribution,”  and  if  so,  should  the 
Commission  continue  to  define  the  term 
based  on  the  “magnitude  of  the 
offering”  and  the  presence  of  “special 
selling  efforts  and  selling  methods’7  If 
so,  are  there  identifiable  factors  that  can 
be  used  to  determine  whether  an 
offering  satisfies  these  criteria? 
Commenters  may  wish  to  suggest 
criteria  that  distinguish  “distributions” 
from  “ordinary  trading  transactions.” 

Question  1.2.  Should  the 
“magnitude”  element  be  clarified  to 
exclude  de  minimis  offerings?  If  so,  how 
would  such  offerings  be  identified?  ” 
Would  a  standard  based  on  dollar  value 
of  average  daily  trading  volume  or  other 
factors  ^  appropriate? 

Question  1.3.  ^ould  certain 
categcM’ies  of  offerings  (e.g.,  based  on  the 
total  dollar  amount  of  securities  offered 
or  the  number  or  type  of  persons  to 
whom  the  offering  is  made)  be  excluded 
from  the  definition?  Examples  might 
include  offerings  made  pursuant  to  the 
authority  of  Section  S(b)  of  the 
Securities  Act,”  and  offerings  made 
solely  to  large  institutions.’^ 

Question  1.4.  What  difficulties  do  the 
“functional”  beginning  and  ending 


«  17  CFR  230.415,  430A. 

>®See  Securiti«s  Exchange  Act  Release  No.  23611 
(September  11, 1986),  51  FR  33242.  For  purposes 
of  Rule  lOb-6,  the  Commission  has  viewed  a 
distribution  pursuant  to  a  shelf  registration 
statement  under  Rule  415  as  constituting  a  unitary 
distribution  throughout  the  effectiveness  of  the 
shelf.  Id.  at  33243. 

I'^In  1982,  the  Commission  proposed  that 
transactions  that  complied  with  the  volume  and 
mannn  of  sale  provisions  of  Rule  144  under  the 
Securities  Act  not  be  treated  as  “distributions”  for 
purposes  of  Rule  lti>-6.  See  1982  Release,  47  FR 
at  11482.  The  Commission  did  not  adopt  the 
proposal.  See  1983  Release,  48  FR  at  10630. 

»«  Securities  Act  Section  3(b).  15  U.S.C  77c(b).  It 
may  be  noted,  however,  that  offerings  made 
pursuant  to  Regulation  A  have  resulted  in  a  number 
of  Commission  actioiu  alleging  manipulation.  E.g., 
C.A.  Benson  St  Co.,  Inc.,  41  SEC  427  (1964);  Bruns. 
Nor  deman. 

»See,  e.g..  Rule  144A  Release. 
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points  for  a  distribution  present?  Can 
more  definite  points  be  identified? 

Question  1.5.  Should  issuer  plans  be 
distinguished  from  other  distributions 
of  securities?  Should  plans  be 
distinguished  based  on  the  nature  of  the 
participants,  e.g.,  whether  the  plan  is 
available  only  to  certain  groups  having 
an  affinity  or  relationship  to  the  issuer, 
such  as  shareholders,  employees,  or 
customers?  If  so,  are  there  limits  to  the 
types  of  affiliations? 

Question  1.6.  Should  mergers  and 
exchange  offers  continue  to  be  deemed 
distributions  in  order  to  prevent  an 
issuer  from  conditioning  the  market  and 
influencing  the  shareholders  of  the 
target  company?  Commenters  may  wish 
to  address  the  role  of  Exchange  Act  Rule 
lOb-136'  in  this  context. 

Question  1.7.  What  is  the  appropriate 
application  of  anti-manipulation 
regulation  to  valuation  and  shareholder- 
election  periods? 

C.  Persons 

Concept  Two:  Regulation  should  be 
limited  to  those  persons  who  have  a 
readily  identifiable  incentive  to 
manipulate  the  market  during  an 
offering. 

Rule  lOb-6  applies  to  the  following 
persons:  * 

(1)  Issuers  and  selling  shareholders: 

(2)  Underwriters  and  prospective 
underwriters: 

(3)  Brokers,  dealers,  and  other  persons 
that  have  agreed  to  participate  or  are 
participating  in  the  distribution:  and 

(4)  “Affiliated  purchasers”  of  the 
foregoing.63  In  addition,  the  prohibitions 
of  the  rule  have  been  considered 
applicable  to  any  other  person  who  has 
a  material  financial  interest  in  the 
success  of  the  distribution  which  would 
provide  that  person  with  an  incentive  to 
condition  the  market  to  facilitate  the 
distribution.*^  Except  for  the  duration  of 
the  distribution  period  in  Paragraph 
(c)(3),  the  rule  applies  equally  to  each 
category  of  distribution  participant:  yet 


“See  Halsey.  Stuart  &  Co.,  Inc.,  30  SEC  106, 137 
n.4l  (1949)  (noting  that  the  termination  of  the 
restrictions  of  Rule  lOb-6  are  determined  by 
whether  an  underwriter  continues  to  function  in  its 
capacity  as  an  underwriter). 

«'  17  CFR  240.10b-13.  Rule  lOb-13  prohibits  a 
person  making  a  tender  or  exchange  offer  for  an 
equity  security  from,  directly  or  indirectly, 
purchasing  or  making  an  arrangement  to  purchase 
such  security  or  any  security  which  is  immediately 
convertible  into  or  exchangeable  for  such  security, 
otherwise  than  pursuant  to  the  offer,  from  the  time 
the  offer  is  publicly  announced  until  its 
termination. 

“  See  n.47  supra. 

“See  Paragraphs  (a).  (c)l6). 

“This  would  include  persons  whose  right  to 
receive  substantial  compensation  is  contingent 
upon  the  success  of  the  distribution.  1985  Release, 
50  FR  at  42719  n.30. 


the  incentives  of  each  to  facilitate  a 
distribution  may  differ  substantially, 
reflecting  very  different  risk  and  reward 
profiles.  Moreover,  those  incentives  may 
vary  at  different  times  in  the 
distribution  process. 

In  best  efforts  offerings  and  prior  to 
the  pricing  of  a  firm  commitment 
offering,  issuers  and  selling 
shareholders  have  a  clear  incentive  to 
manipulate  the  price  of  the  securities  to 
be  distributed.  A  very  small  change  in 
the  market  price  of  a  security,  which  in 
some  circumstances  may  be 
accomplished  at  relatively  little 
expense,  can  result  in  a  substantial 
increase  in  offering  proceeds, 
particularly  when  a  large  number  of 
shares  are  to  be  sold. 

A  firm  commitment  underwriting 
typically  involves  a  group  of 
underwriters,  represented  by  one  or 
more  managing  underwriters,  an 
underwriting  group,  and  a  number  of 
“selling  group”  members.  The  financial 
risk  of  failure  and  the  concomitant 
incentive  to  manipulate  largely  shifts  to 
the  underwriters  once  the  underwriting 
agreement  with  the  issuer  is  signed.*5 
Within  the  underwriting  group,  the 
incentives  may  vary  in  proportion  to  the 
amount  of  the  underwriting 
commitment  and  the  particular  role  of 
the  underwriter  in  the  offering.  For 
example,  a  managing  underwriter  may 
have  a  larger  reputational  stake  in  the 
success  of  an  offering  and  an  ongoing 
business  relationship  with  the  issuer 
that  may  align  its  interests  more  closely 
with  the  issuer  as  compared  with  other 
members  of  the  underwriting  syndicate. 
Selling  group  members  participate  in 
the  sale  of  the  offered  security,  but  do 
not  assume  any  underwriting  risk. 
Selling  group  members  pay  for  only  the 
amount  of  securities  necessary  to  satisfy 
orders  obtained  from  customers:  their 
risk  is  limited  to  the  extent  that  their 
customers  renege. 

The  restrictions  of  Rule  lOb-6  also 
extend  to  “affiliated  purchasers”  of 
distribution  participants,  i.e.,  persons 
that  have  relationships  with  distribution 
participants  as  well  as  the  incentive  and 
ability  to  facilitate  a  distribution  of 
securities.*®  Affiliated  purchasers 
include  persons  acting  in  concert  with 
a  distribution  participant  in  connection 
with  the  acquisition  or  distribution  of 


“The  contractual  commitment  typically  is 
executed  shortly  (usually  less  than  one  day)  before 
the  commencement  of  sales  of  the  securities.  The 
commitment  also  typically  is  subject  to  “market 
out”  clauses  that  permit  the  underwriters  to  avoid 
the  risk  of  proceeding  with  the  underwriting  in  the 
event  of  certain  speciRed  contingencies.  Cf.  Walk- 
In  Medical  Centers,  Inc.  v.  Breuer  Capital  Carp.,  818 
F.2d  260  (2d  Cir.  1987). 

«e  Paragraph  (c)(6).  See  1987  Release,  52  FR  at 
2995-2997. 


securities,  and  affiliates  that,  directly  or 
indirectly,  control  the  purchases  of  a 
distribution  participant,  or  whose 
purchasers  are  controlled  by  or  are 
under  common  control  with  a 
distribution  participant  (e.g.,  decisional 
officers  of  the  issuer  who  participate 
directly  or  indirectly  in  the 
recommendation  of,  determination  it, 
proceed  with,  or  implementation  of,  a 
distribution).  The  increasingly  complex 
structure  of  financial  and  offier 
conglomerates  67  suggests  that  the 
“affiliated  purchaser”  definition  may 
require  revision. 

Question  1.8.  What  advantages  or 
disadvantages  are  there  in  treating  all 
distribution  participants  similarly? 
Commenters  suggesting  that  certain 
categories  of  distribution  participants 
should  be  subject  to  lesser  (or  no) 
restrictions  because  of  their  degree  of  or 
lack  of  manipulative  incentive  should 
suggest  parameters  for  each  such 

category  .68 

Question  1.9.  Should  the  restrictions 
correspond  to  the  varying  degree  of 
manipulative  incentive  present  during 
certain  stages  of  the  distribution? 

Question  1.10.  What  types  of  persons 
or  entities  should  be  considered 
“affiliated  purchasers”?  Commenters 
addressing  this  point  should  give 
specific  examples  of  the  rule’s  current 
impact  on  affiliated  persons  and  entities 
of  distribution  participants.  Should 
affiliated  purchasers  that  have  a 
fiduciary  duty  to  their  customers  be 
excluded  or  treated  separately? 

Question  1.11.  To  what  degree  should 
regulatory  oversight,  surveillance,  and/ 
or  the  existence  of  structural  separations 
(e.g.,  information  barriers)  be  relevant  in 
determining  whether  an  affiliated 
purchaser  should  be  subject  to 
regulation?  *9 

Question  1.12.  Are  there  other 
persons  not  currently  covered  by  the 
rule,  such  as  prospective  purchasers  of 
the  shares  being  distributed,  whose 
market  activities  should  be  subject  to 
regulation? 

D.  Activities 

Concept  Three:  Regulation  should  be 
limited  to  market  activity  that  would 


See,  e.g..  Letter  regarding  The  Equitable  Life 
Assurance  Society  of  the  United  States  (December 
30.  1988),  (1989]  Fed.  Sec.  L.  Rep.  ((XH)  1 78,955. 

<i»See,  e.g..  Letter  regarding  Distributions  of 
Certain  Canadian  Securities  (August  22, 1991), 
|199ll  Fed.  Sec.  L  Rep.  (CCH)  1 79,753  (providing 
a  conditional  exemption  from  Rules  lOb^  and 
lOb-7  for  selling  group  members). 

o'-'See  Letter  from  James  E.  Buck,  Secretary, 
NYSE,  to  Jonathan  G.  Katz,  Secretary.  SEC, 
December  15, 1992  (commenting  on  Securities 
Exchange  Act  Release  No.  31347  proposing 
"passive  market  making”).  The  letter  is  available  in 
File  No.  S7-33-92. 


Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Proposed  Rules 


21687 


improperly  affect  the  price  of,  or  create 
the  appearance  of  excessive  trading  in, 
the  offered  security,  but  should  not 
unduly  restrain  legitimate  market  and 
business  practices. 

1.  Bids,  Purchases,  and  Inducements 

It  has  been  said  on  a  number  of 
occasions  that  the  goal  of  regulating  the 
activities  of  distribution  participants  is 
to  “prevent  participants  in  a 
distribution  from  artificially 
conditioning  the  market  for  the 
securities  in  distribution”  and  to 
“protect  the  integrity  of  the  securities 
trading  market  as  an  independent 
pricing  mechanism  during  the 
distribution  period.”  To  prohibit  all 
activity  of  distribution  participants, 
however,  would  result  in  a  distorted 
market  simply  by  virtue  of  curtailing 
“normal”  market  activity  of  distribution 
participants  during  the  distribution 
period.  Accordingly,  regulation  should 
focus  upon  market  activities  by 
distribution  participants  (and  their 
affiliated  purchasers)  that  improperly 
would  directly  or  indirectly  raise  or 
maintain  the  price  of  the  offered 
security  or  create  the  appearance  of 
active  trading  in  the  security. 

Rule  lOb-6  broadly  prohibits  bids, 
purchases,  and  attempts  to  induce  the 
purchase  of  the  offered  security  and 
related  securities.^^  These  terms  have 
been  interpreted  to  cover  a  broad  range 
of  transactions.  For  example,  “bid” 
includes  priced  quotations,  unpriced 
indications  of  interest  in  purchasing  a 
security,  public  announcement  of  a 
tender  offer  or  exchange  offer,  and  the 
sale  of  put  options.  “Purchases”  include 
the  exercise  of  call  options.  These 
transactions  are  covered  irrespective  of 
the  market  in  which  they  are  effected. 

The  proscription  of  “inducements  to 
purchase”  is  less  distinct.  It  covers 
activity  that  causes  or  is  likely  to  cause 
another  person  to  bid  for  or  purchase 
covered  securities.  One  type  of 
inducement,  brokerage  transactions  that 
are  solicited  by  distribution 
participants,  is  explicitly  covered  in  the 
rule.  "^3  The  distribution  of  research 
reports  is  considered  to  involve 
inducements  to  purchase. 

Question  1.13.  What  activities  by 
distribution  participants  should  be 


^"Eg..  1982  Release.  47  FRat  11483. 

Paragraph  (a).  See  section  V.E.  infra  for  a 
discussion  of  covered  securities. 

72  See.  e.g.,  Kidder  Peabody  &  Co..  18  SEC  559 
(1945)  (purchases  made  as  a  favor  to  underwriter); 
SEC  V.  Bums.  816  F.2d  471  (9th  Cir.  1987) 

(president  of  issuer  made  loan  to  another  person  to 
purchase  covered  securities). 

71  Paragraph  (a)(4)(v)(B).  Rule  lOb-6  allows  offers 
to  sell  or  the  solicitation  of  offers  to  buy  the  security 
being  distributed,  t.e..  sales  in  connection  with  the 
distribution.  See  Paragraph  (a)(4)(vi). 


restricted?  Should  market  sales  by 
distribution  participants  be  prohibited 
at  any  point  during  a  distribution  or  in 
connection  with  certain  types  of 
distributions? 

Question  1.14.  How  should  the 
dissemination  of  research  be  treated? 
What  type  of  research  should  be 
allowable  during  the  distribution  and 
what  type  of  research  should  be 
restricted?  Is  the  manner  in  which 
research  is  used  relevant?  ’s 

2.  Cooling-off  Periods 

Some  activities  may  present  greater 
manipulative  concerns  depending  upon 
when  they  occur  during  the  distribution 
process.  The  most  critical  period  of  the 
offering  is  the  period  beginning 
immediately  before  pricing  and 
continuing  until  the  securities  have 
come  to  rest  in  the  hands  of  investors 
(i.e.,  when  the  distribution  has  ended). 
Thus,  Rule  lOb-6  has  incorporated  the 
concept  of  “cooling-off  periods.” 
Generally,  distribution  participants  and 
their  affiliated  purchasers  may  continue 
their  trading  and  other  market  activities 
in  the  covered  securities  until  the 
applicable  cooling-off  period  begins,  at 
which  point  they  must  suspend  such 
activity  until  the  termination  of  the 
distribution. 

The  bases  for  applying  cooling-off 
periods  are: 

(1)  Restrictions  on  bids  and  purchases 
during  the  entire  distribution  period 
could  unnecessarily  distort  the  market 
for  the  offered  security;  and 

(2)  The  effects  on  the  offered 
security’s  price  resulting  from 
distribution  participants’  market 
activities  should  dissipate  within  a 
period  of  time.  The  cooling-off  periods 
thus  are  intended  to  permit  supply  and 
demand  forces  independent  of  the 
market  activities  of  persons  with 
manipulative  incentives  to  establish  the 
market  price  of  the  covered  securities  at 
the  time  the  offering  is  priced  and  when 
they  are  being  sold  to  investors.  The 
cooling-off  periods  also  provide 
guidance  to  distribution  participants  as 
to  what  period  of  time  is  required 
between  the  cessation  of  their  market 
activities  (which  may  have  increased  or 
maintained  the  market  price  of,  or 
involved  substantial  trading  activity  in, 
the  covered  securities)  and  sales  to 


74Soe.  e.g.,  Hylton,  Shearson  Suspends  Officials 
for  Stock  Trade  Violations.  N.Y.  Times.  September 
6, 1991.  at  Dl  (sale  to  depress  closing  price  of  stock 
that  would  be  used  to  price  an  offering):  U.S.  v. 
Began.  937  F.2d  823.  829  (2d  Cir.  1991).  cert, 
denied  sub  nom.,  Zarzecki  v.  U.S..  112  S.  Ct.  2273 
(1992)  (sales  of  underlying  securities  to  enhance 
attractiveness  of  convertible  debt  offering). 

75  See  1987  Release.  52  FR  at  2995  n.l7;  1982 
Release.  47  FR  at  42716  n.l9. 


investors.^*  In  this  context,  rather  than 
requiring  individual  broker-dealers  or 
syndicate  managers  to  determine  when 
to  taper  off  and  cease  their  market 
activities,  the  rule  supplies  uniform 
guidance. 

Rule  lOb-6  uses  market-related 
criteria  to  fix  the  lengths  of  the  cooling- 
off  periods,  which  are  two,  five,  and 
nine  business  days  prior  to  the 
“commencement  of  offers  and  sales”  in 
the  distribution.  For  stock  with  a 
minimum  share  price  of  $5.00  and  a 
public  float  of  at  least  400,000  shares 
(“$5/400,000  Share  Test”),  the  cooling- 
off  period  is  two  business  days.  For  all 
other  securities,  the  cooling-off  period  is 
nine  business  days.  A  minimum  price 
per  share  requirement  was  viewed  as  an 
appropriate  criterion  in  light  of  the 
generally  greater  volatility  of  low-priced 
stocks,  while  a  public  float  standard  was 
viewed  as  providing  a  reasonable 
indication  of  the  depth  and  liquidity  of 
the  market  for  a  security .77  The 
Commission  also  considered  a  test 
based  on  the  secmity’s  price  and  public 
float  as  having  “the  advantage  of  being 
relatively  certain  and  easily 
determinable.”  7» 

Solicited  principal  and  solicited 
brokerage  transactions  by  distribution 
participants  are  subject  to  the  two  and 
nine  business  day  cooling-off  periods.  A 
five  business  day  cooling-off  period 
applies  to  the  exercise  of  standardized 
call  options  on  securities  satisfying  the 
$5/400,000  Share  Test,  if  such  options 
were  acquired  after  the  person 
exercising  the  option  became  a 
distribution  participant.  This  cooling-off 
period  is  intended  to  minimize  the 
probability  that  purchases  of  the 
underlying  security  resulting  from 
options  exercises  would  occur  during 
the  two  business  day  cooling-off  period. 
No  cooling-off  period  is  available  for 
inducements  to  purchase.  No  cooling-off 
period  is  applied  to  unsolicited 
principal  transactions:  the  restriction  on 
such  activity  begins  as  of  the 
commencement  of  offers  or  sales. 

The  Commission  is  aware  of  the 
perception  that  by  curtailing 
distribution  participant  activity,  even 
with  the  availability  of  cooling-off 
periods,  the  rule  can  affect  adversely  the 
“normal”  trading  market  for  a  security. 
Because  of  this  concern,  the 
Commission  recently  adopted  an 
exception  to  Rule  lOb-6  and  a 


7<iSee  also  Securities  Exchange  Act  Release  No. 
3056  (October  27, 1941),  11  FR  10984  (Opinion  of 
SEC  General  Counsel). 

77  Paragraphs  (aj(4)(v),  (xi),  and  (xii).  See  also 
Letter  regarding  the  Interpretation  of  "Business 
Day”  duly  29, 1991),  (1991)  Fed.  Sec.  L.  Rep.  (CQt) 
179.751. 

’» 1983  Release.  48  FR  at  10634. 
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companion  Rule  10b-6A  permitting 
“passive  market  making”  {i.e., 
transactions  that  follow,  but  do  not  lead, 
the  maricet)  by  Nasdaq  market  makers 
participating  in  distributions  of  Nasdaq 
securities  satisfying  the  $5/400,000 
Share  Test."'’ 

Question  1.15.  Do  the  fundamental 
principles  underlying  the  cooling-off 
periods  remain  sound,  and  do  they 
provide  sufficient  assiu^nces  that  a 
security’s  price  is  based  on  a  market  free 
from  the  undue  influences  of 
distribution  particiMnts? 

Question  1.16.  Wnat  should  be  the 
role  of  disclosure,  transaction 
transparency,  and  regulatory 
surveillance  in  determining  the 
appropriate  cooling-off  periods? 

Question  1.17.  Are  there  more 
appropriate  criteria  on  which  to  base 
cooling-off  period  lengths  than  the  $5/ 
400,000  Share  Test?  Should  the  test  be 
based  on  the  dollar  value  of  public  float, 
market  capitalization,  or  dollar  value  of 
average  daily  trading  volume,  or  a 
combination  of  these  elements?  What 
would  be  the  appropriate  thresholds? 

Question  1.18.  Should  securities  of 
very  highly  capitalized  issuers  be 
subject  to  a  cooling-off  period  of  less 
than  two  business  days?  How  should 
these  issuers  be  identified?  Should  any 
securities  [e.g.,  penny  stocks)  have  a 
cooling-off  period  longer  than  nine 
business  days? 

Question  1.19.  Should  distribution 
participants  be  permitted  to  effect  bona 
fide  hedging  transactions  in  the  offered 
security  if  such  hedging  is  done  to  offset 
the  risk  of  a  position  established  before 
becoming  a  distribution  participant? 
What  should  be  the  parameters  of  any 
such  hedging  exception? 

Question  1.20.  During  distributions  of 
index-  or  equity-linked  securities  or 
similar  derivative  products,  should 
broker-dealers  be  permitted  to  engage  in 
risk-reducing  activities  until  the  time 
that  the  offering  price  or  strike  price  is 
established?  If  so,  what  parameters  are 
necessary  or  appropriate? 

Question  1.21.  Should  issuers  be 
permitted  to  purchase  covered  securities 
throughout  the  distribution  period  if 
other  antimanipulation  guidelines  are 
followed,  e.g.,  Rule  10b-18?>u 

E.  Securities 

Concept  Four:  Regulation  should  be 
limited  to  securities  whose  prices  may 

I 

Paragraph  (aM4)(xiv)  and  17  CFR  240.10b-6A. 
respectively.  See  Passive  Market  Making  Release. 

"“The  Conamission  previously  received  limited, 
mixed  comment  on  this  issue.  See  Pile  No.  S7-3S- 
92.  containing  comment  letters  on  Securities 
Exchange  Act  Release  No.  31347  (October  22,  1992). 
57  FR  49039. 

17CFR  240  lOb-ltJ. 


significantly  affect  the  market’s 
evaluation  of  a  security  in  distribution. 

The  provisions  of  Rule  lOb-6  apply  to 
the  security  being  distributed,  any 
security  of  the  “same  class  and  series” 
as  that  security,  and  “any  right  to 
purchase”  any  such  security .*2  The  rule 
also  deems  a  distribution  of  a  security 
that  is  “immediately  exchangeable  for  or 
convertible  into”  another  security,  or 
that  entitles  the  holder  immediately  to 
acquire  another  security,  to  include  a 
distribution  of  such  other  security, 
thereby  prohibiting  bids  for  or 
purchases  of  the  underlying  security  as 
well  as  the  security  in  distribution.^ 

The  rule  covers  tliese  securities  because 
they  bear  a  relationship  to  the  securities 
in  distribution  such  that  distribution 
participants  may  be  tempted  to 
manipulate  these  related  securities  to 
facilitate  the  distribution. 

The  relationship  between  the 
securities  to  be  distributed  and  those  to 
be  purchased  may  be  based  on  their 
similar  terms  or  on  a  mathematical 
relationship  conferred,  for  example,  by 
a  right  to  convert  or  exchange  one 
security  for  the  other.  Bids  for  or 
purchases  of  related  securities  may 
result  in  price  changes  that  render  them 
expensive  relative  to  the  security  in 
distribution.  The  disparate  prices  may 
prompt  arbitrage  transactions  by  other 
market  participants  involving  the  sale  of 
the  related  security  and  the  purchase 
(and  possible  upward  effect  on  the 
price)  of  the  security  in  distribution. 
Purchases  of  a  related  security  by 
distribution  participants  also  may  be 
used  to  induce  unrelated  market 
professionals  to  purchase  the  security  in 
distribution  as  a  hedge.  For  example, 
large  purchases  of  standardized  call 
options  are  likely  to  force  options 
market  makers  (who  have  sold  the 
options)  to  purchase  the  underlying 
common  stock  to  hedge  their  risk.  A 
price  increase  in  a  related  security  also 
may  indicate  to  a  potential  investor  that 
the  security  in  distribution  is  under- 
priced. 

The  “same  class  and  series”  language 
has  been  construed  broadly  to 
encompass  securities  that  are 
sufficiently  similar  in  their  terms  to  the 
security  in  distribution  to  raise  the 
possibility  that  bids  for  or  purchases  of 
the  outstanding  security  might  be 
utilized  to  facilitate  the  distribution, 
even  though  there  is  no  inherent 
mathematical  relationship  betw'een  the 
prices  of  the  securities. 


Paragraph  (a).  Thw  collection  of  securities  are 
referred  to  as  the  "covered  securities”  in  this 
release. 

Paragraph  (b). 

"Same  class  and  series”  questions  have  arisen 
most  frequently  with  regard  to  debt  securities.  See 


The  “right  to  purchase”  concept  has 
been  applied  to  call  options,  warrants, 
convertible  and  exchangeable  securities, 
and  target  securities  in  exchange  offers 
and  mergers.**  The  scope  of  the  rule  is 
limited,  however,  and  does  not 
encompass  a  wide  variety  of  derivative 
securities  and  instruments  developed  in 
recent  years  that  do  not  give  the  holder 
the  right  to  acquire  another  security. 
Nonetheless,  these  instruments  derive 
their  value  in  whole  or  in  part  from  an 
equity  security  or  from  a  group  of  equity 
securities,  and  tPFus  potentially  raise  the 
same  manipulative  concerns  underlying 
Rule  lOb-6.  For  example,  cash-settled 
index-related  securities  and 
instruments,  such  as  narrow-ba.sed 
index  options,  have  a  value  that  may  be 
derived  in  significant  part  from  a 
component  security.  Similarly,  the  sale 
of  a  put  option  **  is  closely  analogous  in 
terms  of  its  potential  impact  on  the 
underlying  security  as  a  purchase  of  a 
call  option,  but  it  is  not  a  right  to 
purchase. 

Question  1.22.  Should  bids  for  and 
purchases  of  debt  securities  distinct 
from  those  in  distribution  continue  to  be 
regulated?  In  what  circumstances  is  the 
price  of  or  trading  activity  in  an 
outstanding  bond  likely  to  be  relevant  in 
evaluating  a  debt  offering  of  the  same 
issuer? 

Question  1.23.  Are  there  objective 
standards  or  quantitative  models  for 
identifying  the  securities  that  should  or 
should  not  be  covered?  Are  factors  other 
than  stated  interest  rates  and  ipaturities 


Letter  regarding  Gamble  Skogmo.  Inc.  (January  11, 
1974)  (available  on  LEXIS),  in  which  the  staff  took 
a  no-action  position  to  permit  bids  for  or  purchases 
of  the  issuer's  outstanding  debt  securities  that 
varied  by  at  least  1%  in  coupon  interest  rate  and 
by  at  least  ten  years  in  maturity  bom  those  of  the 
debt  securities  being  distributed. 

Transactions  in  nonconvertible  debt  securities  or 
nonconvertible  preferred  securities  where  both  the 
nonconvertible  securities  being  distributed  and 
those  to  be  purchased  have  been  rated  investment 
grade  by  at  least  one  nationally  recognized 
statistical  rating  organization  ("NRSRO”)  are 
excepted  from  Rule  lOb-6.  Paragraph  (aM4)(xiii). 

The  exception  is  premised  on  the  fungibility  of 
investment  grade  issues  (i.e.,  that  securities  with 
similar  terms  will  trade  on  rating  and  yield  rather 
than  issuer  identification).  Prices  of  high-yield  debt 
securities,  on  the  other  hand,  are  presum^  to  be 
influenced  by  issuer-specific  information  as  well  as 
interest  rates.  Cf.  Securities  Exchange  Act  Release 
No.  33327  {December  13,  1993),  58  FR  67878. 

Convertible  securities  are  considered  to  be 
rights  to  purchase  when  the  holders  would  find  it 
economically  beneficial  to  convert,  such  as  when 
the  .securities  are  "in-the-money.”  See  1983  Release, 
48FRat  10631  n.28. 

“•Rule  lOb-6  has  been  interpreted  to  cover  sales 
of  put  options  on  a  security  in  distribution  on  the 
theory  that  the  puts  are  "bids"  for  the  security  in 
distribution,  even  though  it  is  the  sale  rather  than 
the  continuing  open  position  that  is  more  likely  to 
affect  the  price  of  the  underlying  stock  through 
arbitrage  or  otherwise.  Securities  Exchange  Act 
Release  No.  17609  (March  13,  1981),  48  FR  16670. 
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relevant  to  the  ‘‘same  class  and  series” 
analysis,  such  as  differences  in  ratings, 
rankings  (senior  versus  subordinated), 
and  redemption  features?  Commenters 
favoring  an  objective  approach  may 
wish  to  suggest  ‘‘bright  line”  factors,  the 
presence  or  absence  of  which  would 
establish  conclusively  tliat  two 
securities  are  not  of  the  same  class  and 
series. 

Question  1.24.  Should  the  “right  to 
purchase”  concept  be  retained,  or 
should  it  be  replaced  with  a  “price- 
related  security”  concept  that  would 
include  all  securities  having  a 
significant  price  relationship  with  the 
security  in  distribution?  Commenters 
favoring  such  an  approach  should 
address  how  “price-related  securities” 
should  be  defined  and  how  to  exclude 
securities  or  other  instruments  whose 
prices  have  a  highly  attenuated 
economic  relationship  to  and,  therefore, 
little  potential  impact  upon  the  security 
in  distribution. 

Question  1.25.  Under  what 
circumstances  should  it  be  permissible 
to  purchase  a  security  in  distribution  in 
the  normal  course  of  business  as  part  of 
a  standardized  or  non-standardized 
“basket”  of  securities? 

VI.  Stabilization 

Concept  Five:  Stabilization  of 
offerings  should  be  restricted  in  order  to 
minimize  its  manipulative  impact. 

A.  Current  Regulatory  Approach 

The  express  purpose  of  stabilization  is 
to  affect  a  security’s  price.  Therefore, 
during  securities  offerings,  where  the 
underwriter  has  the  purpose  to  induce 
others  to  buy  the  offered  security, 
stabilization  is  a  form  of  manipulation. 
As  a  rationale  for  permitting 
stabilization  through  regulation,  the 
Commission  pointed  to  the  significant 
risks  to  which  underwriters  are  subject 
in  firm  commitment  underwritings.'’^  In 
Rule  lOb-7,  the  Commission  codified 
previously  articulated  guidelines  for 
determining  which  transactions  effected 
to  peg,  fix.  or  stabilize  the  price  of  a 
security  constitute  lawful  stabilization 
as  a  means  to  facilitate  the  placement  of 
securities  in  an  orderly  manner,  and 
which  transactions  constitute  unlawful 
manipulation. 

Rule  lOb-7  applies  to  “any  person 
who,  either  alone  or  with  one  or  more 
other  persons,  directly  or  indirectly, 
stabilizes  the  price  of  a  security  to 
facilitate  an  offering  of  any  security.” 
Stabilizing  transactions  are  those 
involving  “the  placing  of  any  bid,  or  the 
effecting  of  any  purchase,  for  the 


•’Release  34-2446. 
«‘17CFR240.10b-7(a). 


purpose  of  pegging,  fixing  or  stabilizing 
the  price  of  any  security.”  To  prevent 
stabilizing  activities  from  improperly 
affecting  the  market  for  a  security.  Rule 
lOb-7  prohibits  certain  specific 
activities,  including  bids  or  purchases 
not  necessary  for  the  purpose  of 
preventing  or  retarding  a  decline  in  the 
open  market  price  of  the  security,  and 
stabilizing  at  a  price  resulting  from 
unlawful  activity.  The  rule  establishes 
the  price  level  at  which  a  stabilizing  bid 
may  be  entered,  and  rules  of  priority  for 
the  execution  of  independent  bids  at 
times  when  a  stabilizing  bid  has  been 
entered.  In  addition,  the  rule  regulates 
the  number  of  stabilizing  bids  that  an 
underwriting  syndicate  may  enter  in 
any  one  market  at  any  one  time,  and  the 
entry  of  stabilizing  bids  on  markets 
other  than  the  principal  market  for  the 
security  being  stabilized.  The  rule  also 
requires  that  notice  be  given  that  the 
market  will  be  or  is  being  stabilized,  and 
requires  a  person  effecting  stabilizing 
transactions  to  keep  the  information  and 
make  the  notification  required  by  Rule 
17a-2  under  the  Exchange  Act.^o 

Question  2.1.  To  what  extent  have 
changes  in  the  securities  markets  and 
underwriting  practices  affected  the 
manner  in  which  stabilization  is 
conducted?  How  frequently  and  under 
what  circumstances  are  offerings 
stabilized  (as  opposed  to  reserving  the 
right  to  stabilize)?  What  new  techniques 
and  trading  systems  (such  as  proprietary 
trading  systems)  are  used  and  how  are 
bids  and  purchases  disclosed  in  such 
systems? 

Question  2.2.  Should  the  ability  to 
stabilize  be  based  upon  the  risk 
assumed  in  connection  with  an  offering? 
Do  current  underwriting  practices  allow 
underwriters  to  reduce  risks  to  a  greater 
extent  than  when  the  Commission 
established  its  policies  on  stabilization? 
Do  issuers  engage  in  stabilization  during 
offerings?  If  so,  is  it  appropriate? 

Question  2.3.  Should  stabilization  be 
permitted  only  for  certain  types  of 
distributions  (e.g.,  firm  commitments)  or 
securities?  If  so,  what  should  be  the 
determinative  criteria? 

Question  2.4.  How  should  stabilizing 
price  levels  be  determined?  Should 
permissible  stabilization  price  levels 
depend  on  the  security’s  characteristics 
(e.g.,  the  degree  of  transparency, 
liquidity,  or  reported/nonreported 


•W 17  CFR  240.10b-7(b)(3). 

'*>17  CFR  240.17a-2.  Rule  17a-2  generally 
requires  the  managing  underwriter  in  an  offering 
that  is  being  stabilized  to  record  specified 
information  on  the  offered  security,  each  stabilizing 
purchase,  and  the  identity  and  commitments  of 
syndicate  members,  and  to  furnish  similar 
information  to  each  syndicate  member. 


status)  or  should  they  apply  uniformly 
to  all  securities? 

Question  2.5.  What  is  the  appropriate 
role  of  disclosure  in  connection  with 
stabilization?  Do  the  current  disclosure 
requirements  provide  meaningful 
investor  protection? 

B.  Aftermarket  Bids  and  Purchases 

Underwriters  engage  in  numerous 
activities  in  the  “aftermarket”  of  the 
offered  security,  i.e.,  the  period 
following  the  cessation  of  sales  efforts  in 
the  offering.  In  purpose  or  effect,  these 
activities  may  support,  or  even  raise,  the 
market  price  of  the  security,  and  can 
have  the  effect  of  “stabilizing”  the 
security’s  price.’'  In  fact,  “stabilization” 
of  the  market  in  connection  with 
offerings  may  have  shifted  from  the 
sales  period  to  the  aftermarket  period. 

A  significant  volume  of  trading 
frequently  occurs  in  the  days 
immediately  following  the  end  of  the 
sales  of  the  offered  securities.  Three 
significant  activities  by  persons  who 
participated  in  the  distribution  often 
occur  during  this  period:  market 
making:  purchases  of  the  offered 
security  to  cover  a  syndicate  short 
position:  and  “penalty  bids.” 
Underwriters,  particularly  managing 
underwriters,  generally  become  market 
makers  in  the  security  (or  resume 
market  making  if  it  was  suspended 
during  the  offering).  Underwriters  may 
have  “oversold”  the  offering  in  order  to 
compensate  for  cancellations  and  to 
create  aftermarket  buying  power  against 
anticipated  selling  pressure 
immediately  following  the  offering.’^ 
Issuers  sometimes  grant  an 
overallotment  option  (so-called  “Green 
Shoe”  option)  to  undenvriters  to 
purchase  securities  in  addition  to  the 
amount  that  the  syndicate  is  committed 
to  purchase  from  the  issuer.”  The 
manager  may  cover  the  syndicate  short 
position  by  exercising  the  option, 
through  open  market  purchases,  or  a 
combination  of  the  two. 

A  “penalty  bid”  provision  often  is 
included  in  the  agreement  among 


»'  See,  e.g..  Hanley.  Kumar  &  Seguin,  Price 
stabilization  in  the  market  for  new  issues,  34  ].  Fin. 
Econ.  177  (1993). 

”  Underwriters  have  reported  that  immediate 
aftermarket  selling  by  substantial  purchasers  in  the 
offering,  known  as  “flipping,"  has  become  common. 
See,  e.g..  Peers,  Wall  Street  Plans  to  Crack  Down  on 
IPO  'Flippers,'  Wall  St. ).,  December  29, 1993,  at  Cl. 
It  appears  to  be  a  longstanding  phenomenon  of 
offerings.  Cf.  Release  34-2446,  at  5. 

•'Under  Rule  lOb-6,  a  distribution  is  deemed 
completed  if  the  underwriter  exercises  the 
overallotment  option,  but  only  to  the  extent  of  the 
syndicate  short  position  that  remains  in  connection 
with  the  distribution.  See  Paragraph  (c)(3)(ii). 
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underwriters.*^  The  managing 
underwriter  imposes  the  penalty  by 
requiring  underwriters  or  selling  group 
members  to  forfeit  their  selling 
concession  for  the  shares  sold  to  their 
customers  in  the  offering  that  are 
purchased  in  the  aftermaricet  for  the 
syndicate  account. 

Question  2.6.  Do  aftermarket  bids  and 
purchases  by  syndicate  members 
supjwrt  the  market  price  of  the  offered 
security  and  “facilitate  the  offering?” 

Question  2.7.  Should  such  bids  and 
purchases  be  regulated? 

If  so.  what  is  the  appropriate  form  of 
regulation?  Is  it  relevant  whether  the 
syndicate  has  a  net  short  position? 

Question  2.8.  What  should  be  the 
appropriate  period  during  which  the 
short  position  may  be  covered?** 

Question  2.9.  Does  the  presence  of  a 
penalty  bid  have  the  effect  of 
"stabilizing”  the  aftermarket  of  the 
offered  security?** 

VII.  Rights  Offerings 

Concept  Six:  Regulation  should  be 
limited  to  rights  offerings  that  raise  a 
readily  identifiable  incentive  to 
manipulate  the  market. 

Rights  ofierings  are  a  means  of  raising 
capital  whereby,  for  a  limited  period  of 
time,  issuers  offer  existing  security 
holders  the  opjjortunity  to  purchase 
new  securities,  generally  at  a  discount 
to  the  market  price  of  the  security 
underlying  the  rights. 

Because  the  structure  differs 
significantly  from  that  of  a  traditional 
offering  of  equity  or  debt  securities, 
rights  offerings  involve  different  risks.*'' 
For  instance,  a  decline  in  the  market 
price  during  the  often  lengthy  period 
during  which  rights  may  be  exercised 
(“rights  exercise  period”)  can  affect  the 
success  of  the  offering.  For  this  reason, 
issuers  often  retain  underwriters  who 
assume  the  risk  of  failure  of  the  offering, 
i.e.,  that  a  substantial  amount  of  rights 
will  remain  unexercised  at  the  end  of 
the  rights  exercise  period. 

Broker-dealers  often  are  employed  by 
issuers  in  one  of,  or  some  hybrid  of,  two 
methods  to  reduce  market  risk  during 
the  rights  exercise  period.  The  first 


"penalty  bid”  is  defined  in  the  NASD  By- 
Laws.  S^edule  □,  part  1(15)  INASO  Manual  (CXIH) 
11802)  as:  "A  stabilizing  bid  that  permits  the 
managing  underwriter  to  reclaim  a  selling 
concession  granted  to  a  syndicate  member  in 
connection  with  the  sale  of  securities  in  an 
underwritten  offering  when  the  syndicate  member 
resells  such  securities  to  the  managing 
underwriter.” 

«  See  Securities  Exchange  Act  Release  No.  3508 
(October  27. 1941),  11  FR  10984. 

Zweig,  Spiro  and  Schroedcr,  Beware  The 
IPO  Market,  Business  Week.  April  4. 1994.  at  84. 

^  See  generally  Loss,  supra  note  46.  at  1604- 
1614;  Foshay,  supra  note  5.  at  916-91& 


method  is  the  so-called  “Shields 
Plan,”  **  which  is  used  when  the 
underwriters  (typically  a  syndicate  of 
underwriters)  enter  into  a  standby 
arrangement  with  the  issuer,  thereby 
committing  to  purchase  all  shares  left 
unsub-scribed  at  the  expiration  of  the 
rights  exercise  period.  During  the  rights 
exercise  period,  the  underwriters  will 
seek  to  offset  the  risk  of  purchasing  the 
shares  representing  unexercised  rights 
by  purchasing  rights,  exercising  them, 
and  selling  the  securities  acquired.  The 
underwriters  also  may  effect  short  sales 
of  the  underlying  security  and  then 
purchase  rights  to  cover  this  short 
position. 

In  the  so-called  “Columbia  Gas 
Plan,”**  the  issuer  retains  a  securities 
dealer  to  act  as  dealer-manager  of  the 
offering,  although  there  is  no  standby 
commitment  to  purchase  unsubscribed 
shares.'*®  Where  rights  are  transferable. 
Shields  Plan-type  activities  may  be  used 
in  this  type  of  arrangement  to  increase 
the  amount  of  rights  exercised,  i.e.,  the 
soliciting  dealers  sell  short  the 
securities  being  offered  and  purchase 
rights  and  exercise  them  to  cover  their 
short  positions.  Accordingly,  although 
the  dealer-manager  may  facilitate  the 
exercise  of  rights  and  thus  the 
distribution  of  the  underlying  securities, 
the  risk  of  ftulure  remains  with  the 
issuer. 

One  commentator  has  observed  that 
the  Commission  encouraged  the 
development  of  these  plans  because 
they  reduced  the  flotation  costs  of  rights 
offerings  and  protected  existing  security 
holders  who  otherwise  might  not 
receive  a  fair  price  for  the  rights  that 
they  did  not  wish  to  exercise.'®' 

Adopted  by  the  Commission  in  1955, 
Rule  lOb-8  represented  a  codification  of 
prior  administrative  practice  regarding 
rights  offerings  by  permitting  purchases 
of  rights  and  other  acti\ities  designed  to 
reduce  the  risk  of  raising  capital  through 
rights  offerings,  albeit  subject  to 
limitations  consistent  with  the  goals  of 
Rule  10b-€  (i.e.,  to  restrict  activities  by 
p>ersons  participating  in  the  rights 
offering  which  might  artificially  affect 
the  price  of  the  rights  or  the  underlying 

security). 


«"The  Shield*  Plan  originaled  in  1947  with  a 
committee  o(  the  Investment  Bankers  Association 
headed  by  a  partner  of  Shields  &  Co. 

**The  Columbia  Ga*  Plan  was  first  devised  and 
implemented  by  the  Columbia  Cas  Company  in 
1948. 

>"<>This  is  also  referred  to  as  the  "dealer -manager 
plan.”  Rule  lOb-8  deOnes  a  dealer-manager  as  "a 
person  [other  than  the  issuer)  who  managr^s  a 
distribution  involving  soliciting  dealers.”  17  CFR 
240.10b-^(dKBKviii). 

101  Loss,  supra  note  46.  at  1605. 

Rule  lOb-8  applies  to  any  person  participating 
in  a  rights  distribution,  including  the  issuer. 


The  rule  has  remained  essentially 
unchanged  since  it  was  adopted  in 
1955. '*» 

To  prevent  distribution  participants 
from  facilitating  a  rights  offering  by 
creating  the  appearance  of  demand  for 
the  rights,  paragraph  (d)  of  Rule  lOb-8 
restricts  bids  for  and  purchases  of 
rights. '04  Nevertheless,  the  restrictions 
apply  only  in  two  situations: 

(1)  When  the  price  of  the  security 
underlying  the  rights  is  being  stabilized; 
or 

(2)  When  any  syndicate  member, 
dealer-manager,  soliciting  dealer,  or 
other  distribution  participant  has 
purchased  rights,  as  principal,  without 
having  sold  the  underlying  securities 
obtainable  upon  exercise  (i.e.,  when  any 
member  of  the  syndicate  has  a  net  long 
position  in  the  underlying  security, 
assuming  the  exercise  of  all  rights 
owned  by  the  syndicate  members). '«* 
Otherwise,  there  is  no  restriction  on  the 
price  or  manner  in  which  the  rights  may 
be  purchased.  Where  the  restrictions  are 
applicable,  the  amount  of  rights  that  a 
distributor  or  syndicate  may  purchase  is 
limited  to  those  necessary  to  acquire  the 
securities  the  distributor  or  syndicate 
has  previously  sold  or  reasonably 
expects  to  be  able  to  sell  within  five 
business  days  after  the  expiration  of  the 
rights.'®* 


underwriter,  dealer-manager,  and  solicit  tng  dealers. 
The  rule  excludes  from  its  coverage  a  person  whose 
activities  consist  solely  of  receiving  compensation 
from  the  issuer  of  rights  for  obtaining  exercises  of 
rights  by  security  holders  to  whom  they  were 
originally  issued. 

In  recent  years,  certain  persons  or  entities  that  are 
not  brokers  or  dealers  have  served  as  standby 
purchasers  in  rights  offerings  in  order  to  increase 
their  ownership  in  the  Issuer’s  securities.  Unlike 
standby  underwriters  who  purchase  rights  to  reduce 
their  position  risk,  purchases  of  rights  by  such 
persona  are  made  to  acquire  or  increase  a  position 
in  the  underlying  security.  These  latter  standby 
purchasers  are  not  covert  by  Rule  lOb-8.  See.  e.g.. 
Letter  regarding  Elron  Electronic  Industries  Ltd. 
(March  19, 1990),  [1990-1991)  Fed.  Sec.  L.  Rep. 
(Caf)  1 79,656. 

■O'l  In  1983.  the  rule  was  amended  to  include 
within  its  scope  convertible  securities  called  (or 
redemption  pursuant  to  a  standby  underwriting 
agreement.  Generally,  calls  for  redemption  contain 
features  similar  to  rights  offerings,  namely,  that  a 
standby  underwriter  seeks  to  minimize  its  exposure 
to  position  risk  during  the  redemption  period,  in 
1993,  the  rule  was  amended  to  except  certain  rights 
offerings  of  foreign  securities  made  exclusively  in 
the  United  States  to  “qualiried  institutional 
buyers.”  as  defined  in  Rule  144A  under  the 
Securities  Act.  See  Rule  144A  Release. 

•<M  17  CFR  240.10b-8(d).  Purchases  of  the 
underlying  securities  remain  subject  to  Rule  10b- 
6.  See  Paragraph  (a)(4Mix). 

Accordingly,  the  restrictions  on  rights 
purchases  do  not  apply  to  distribution  participants 
who  purchase  rights  to  cover  an  existing  short 
position  in  the  underlying  securities.  There  are 
certain  exceptions  from  the  restrictions  that  are 
analogous  to  the  exceptions  in  Rule  lOb-6.  See  17 
CFR  240.10b-8(d). 

17  CFR  240.10b-8(d)(7). 
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Rule  lOb-8  also  limits  the  price  at 
which  the  underlying  securities,  or 
securities  of  the  same  class  and  series, 
may  be  offered  or  sold  during  the  rights 
offering.107  The  sales  price  is  based 
upon  the  last  sale  price  by  the  manager 
of  the  distribution  or  by  a  price  set  by 
that  manager.  Such  price  may  be  set 
from  time  to  time,  but  an  offering  price 
set  in  any  day  may  not  be  increased 
more  than  once  during  such  day.  The  • 
rule's  restrictions  on  sales  are  designed 
to  address  the  relationship  that  exists 
between  the  rights  and  the  underlying 
security,  and  are  intended  to  prevent 
distribution  participants  from  offering 
the  underlying  security  at  steadily 
increasing  prices,  which  could  affect  the 
market  price  of  the  underlying  security 
and  enhance  the  attractiveness  of  the 
rights.  Because  a  distribution 
participant  may  buy  rights  to  the  extent 
such  rights  are  needed  to  acquire 
securities  that  were  previously  sold,  the 
sales  price  restriction  on  the  underlying 
security  may  limit  the  size  of  the 
participant’s  short  position,  in  turn 
controlling  that  participant’s  rights 
purchasing  activity. 

Question  3.1.  To  what  extent  have 
changes  in  the  securities  markets  and 
underwriting  practices  affected  the 
manner  in  which  rights  offerings  are 
conducted? 

Question  3.2.  Is  it  necessary  or 
appropriate  to  have  anti-manipulation 
regulation  of  rights  offerings  or  calls  for 
redemption  of  convertible  securities?  If 
regulation  continues  to  be  appropriate, 
how  should  it  be  structured?  Who 
should  be  covered? 

Question  3.3.  Should  transactions  in 
the  rights  continue  to  be  subject  to 
restrictions  and,  if  so,  in  what  manner? 
Is  the  existing  distinction  between 
persons  with  a  long  position  in  the 
underlying  security  and  those  with  a 
short  position  appropriate,  i.e.,  is  there 
greater  or  lesser  incentive  to  manipulate 
based  on  positions  in  the  underlying 
security?  Should  limitations  be  placed 
on  the  volume  of  rights  purchases? 
Commenters  should  consider  the 
manner  in  which  purchasing  rights  may 


ion?  CFR  240.10b-8(b). 
iw  Because  purchases  of  rights  may  have  the 
effect  of  increasing  the  price  of  the  underlying 
security  (e.g.,  non-distribution  participant  arbitrage 
sellers  of  rights  would  hedge  by  purchasing  the 
underlying  security),  restrictions  on  the  price  at 
which  the  underlying  security  may  be  sold  reduces 
any  indirect  effect  on  the  underlying  security 
through  the  purchase  of  rights.  Although  the  rule 
does  not  regulate  directly  the  size  of  the  short 
position  in  the  underlying  security,  it  may  do  so 
indirectly  to  the  extent  that  it  becomes 
economically  impractical  for  a  participant  in  the 
rights  offering  to  sell  the  underlying  security  at 
prices  below  the  total  acquisition  cost  of  the  rights 
plus  the  exercise  price. 


facilitate  the  distribution  of  the 
underlying  security. 

Question  3.4.  Should  sales  of  the 
underlying  security  and  related 
securities  during  a  rights  offering 
continue  to  be  subject  to  restrictions 
and,  if  so,  in  what  manner? 

Question  3.5.  To  what  extent  do  the 
following  considerations  affect  rights 
offering  practices,  and  can  or  should 
any  of  these  factors  be  taken  into 
account  as  a  means  to  simplify  any 
continued  regulation  of  these  offerings: 

(a)  The  risks  assumed  by  the  persons 
participating  in  the  rights  offering: 

(b)  The  existence  or  extent  of  a 
discount  in  the  rights  exercise  price  to 
the  market  price  of  the  security:  or 

(c)  The  timing  of  the  exercise  of 
rights?  >09 Are  there  any  other  relevant 
factors  to  be  considered  in  the  treatment 
of  these  offerings? 

VIII.  Regulation  of  Other  Manipulative 
Activity  During  Offerings 
Concept  Seven:  Where  necessary  or 
appropriate,  regulation  should  address 
the  activities  of  persons  other  than 
distribution  participants  who  have 
substantial  incentives  to  manipulate 
security  prices  during  offerings. 

The  Trading  Practices  Rules  address 
the  manipulative  activities  of 
distribution  participants  and  their 
affiliated  pmchasers.  However,  other 
parties  also  may  have  substantial 
incentives  to  manipulate  the  price  of  a 
security  around  the  time  of  a  securities 
offering.  The  difficulty  lies  in  drawing 
clear  lines  that  appropriately  address 
manipulation  practices  but  that  do  not 
interfere  with  legitimate  market  and 
business  activity. 

One  context  that  has  been  addressed 
is  sales  of  securities  prior  to  the  pricing 
of  an  offering.  The  Commission  has 
applied  fundamental  manipulation 
concepts  to  this  activity:  “Where  *  *  * 
those  who  have  a  substantial  interest  in 
the  establishment  of  lower  market  prices 
take  active  steps  to  accomplish  their 
objective,  a  finding  of  manipulative 
purpose  is  warranted’’  under  Exchange 
act  sections  9(a)(2)  and  10(b)  and 
Securities  Act  Section  17(a)."o 
Specifically,  the  Commission  views 
short  selling  in  anticipation  of  a  public 
offering  and  the  subsequent  covering  of 
those  short  sales  with  the  offered 
securities  as  a  manipulative  activity. 
Such  short  sales  are  detrimental  to  the 
capital  formation  process,  because  the 


"«For  example,  it  has  been  noted  that,  from  an 
economic  perspective,  shareholders  tend  to  delay 
their  decision  regarding  whether  to  exercise  rights 
until  just  before  the  rights  expire.  See,  e.g.,  E.  Bloch, 
Inside  Investment  Banking  173  (1986). 

"«).A.B.  Securities  Co.,  Inc.,  47  SEC  86.  92  &  n.l7 
(1979). 


decreased  price  resuiting  from  those 
sales  deprives  the  issuer  of  offering 
proceeds  that  otherwise  would  have 
been  realized  had  the  market  not  been 
subject  to  such  activity,'"  Persons  who 
sell  short  and  cover  their  sales  out  of  a 
public  offering  are  not  subject  to  the 
usual  market  risk  associated  with  short 
sales,  because  they  have  access  to  a  pool 
of  securities  obtainable  firom 
distribution  participants  at  a  fixed,  and 
generally  lower,  price.  It  is  this  lower 
risk  that  can  provide  an  incentive  for 
manipulative  short  selling.  The 
Commission  adopted  Rule  1  Ob-21  in 
1988  to  prohibit  this  type  of  short 
selling  and  covering.  "2 

In  addition  to  short  sellers,  persons 
may  engage  in  long  sales  in  order  to 
depress  the  market  price  in  anticipation 
of  an  offering.  For  instance,  they  may 
have  indicated  their  interest  in  buying 
the  offered  securities  from  the 
underwriter,  but  want  to  do  so  at  a 
lower  price.  "3 

Question  4.1.  Does  Rule  lOb-21 
adequately  address  the  concerns  raised 
by  short  selling  in  anticipation  of  an 
offering? 

Question  4.2.  Should  Rule  lOb-21 
explicitly  cover  sales  of  related 
securities  in  addition  to  the  offered 
securities? 

Question  4.3.  Are  there  other 
manipulative  activities  during  an 
offering  that  should  be  addressed  by 
regulation  and  that  can  he  regulated 
feasibly? 

IX.  Extraterritorial  Effects  of 
Antimanipulation  Regulation 

Concept  Eight:  Consistent  with  the 
protection  of  United  States  investors, 
regulation  of  offerings  should  avoid 
conflicts  with  global  distribution 
practices. 

Shortly  after  adoption  of  the  Trading 
Practices  Rules,  the  Commission  took 
the  position  that,  with  respect  to 
multinational  offerings  of  securities 
occurring  in  whole  or  in  part  in  the 
United  States,  the  Trading  Practices 
Rules  apply  to  all  distribution 
participants  and  their  affiliated 
purchasers,  wherever  they  are  located  or 
effect  transactions. The  basis  for  this 


See  Securities  Exchange  Act  Release  No.  26028 
(August  25.  1988),  53  FR  33455,  33456.  See  also 
Rule  lOb-21  Release. 

17  CFR  240.10b-21.  See,  e.g.,  SECv.  Curtis 
Ivey  and  Gregg  Kaplan,  Lit.  Release  No.  14042 
(April  5.  1994). 

' ' '  See,  e.g..  SEC  v.  Soros  Fund  Management.  Inc., 
No.  79  Civ.  2641  (S.D.N.Y.  1979).  Lit.  Release  No. 
8763  (May  21.  1979)  (consent  decree  Finding 
violations  of  Exchange  Act  sections  9(a)(2)  and 
10(b)  and  Rule  lOb-5  thereunder  and  Securities  Act 
section  17(a)). 

"■’See,  e.g..  Letters  regarding  Royal  Dutch 
Petroleum  Co.  (December  23,  1957);  Philips  N.V. 

Continued 
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position  is  that  transactions  occurring  in 
a  foreign  jurisdiction  can  affect  the 
market  for  the  security  being  distributed 
in  the  United  States,  and  such  activity 
might  result  in  the  harm  that  Rule  10b- 
6  was  designed  to  prevent  (i.e.,  the 
creation  of  artificial  prices  by  persons 
participating  in  the  distribution),  "s  As 
the  world’s  securities  markets  have 
become  increasingly  interconnected 
and,  in  particular,  as  multinational 
offerings  have  become  more  common, 
market  participants  have  asserted  that 
the  extraterritorial  effects  of  the  Trading 
Practices  Rules  disrupt  foreign 
distribution  participants’  normal  market 
practices  and  may  discourage  some 
offerings  from  being  made  in  the  United 
States.!  I*  These  effects  also  may  impose 
compliance  burdens  on  foreign  persons 
that  conflict  with  regulatory 
requirements  in  their  home 
jurisdictions.  •>’ 

The  Commission  has  addressed  the 
international  effects  of  these  rules  by 
providing  relief  in  appropriate  contexts 
on  an  individual  and  class  basis.' '«  The 
Commission  has  applied  the  Trading 
Practices  Rules  in  a  manner  intended  to 
limit  disruption  in  the  home  country 
market  but  in  the  context  of  its  duty  to 
protect  U.S.  investors  from 
manipulative  offering  practices.  Relief 
has  been  based  on  a  variety  of  factors: 
The  depth  of  the  market  for  a  foreign 
security;  the  availability  of  transaction 
information  to  the  Commission; 
information  sharing  arrangements  with 
foreign  regulators;  comparable  foreign 
regulation;  the  significance  of  a 
particular  market  for  price  discovery; 
disclosure  of  foreign  market  practices 
and  transactions;  and  the  characteristics 
of  the  market  for  the  security  in  the 
United  States.  In  the  case  of  rights 
offerings,  which  are  quite  common  in 


(May  15, 1962):  Standard  Oil  Co.  (New  Jersey) 
(February  6, 1970):  and  S.S.  Kresge  &  Co.  (April  14, 
1972).  In  some  respects,  other  jurisdictions  have 
taken  a  similar  approach.  See  Chapter  III.  Part  10, 
Rule  10.06  of  the  Rules  of  the  U.K.  Securities  and 
Investments  Board,  2  Fin.  Serv.  Rep.  (CCH)  at 
1184,281. 

"’Generally,  U.S.  courts  have  recognized  the 
application  of  U.S.  federal  securities  laws  to 
fraudulent  or  manipulative  activities  in  a  foreign 
jurisdiction  where  such  activities  have  an  "effect” 
in  the  United  States,  Schoenbaum  v.  Firstbwok,  405 
F.2d  200,  208  (2d  Cir.),  rev’d  in  p)art  on  other 
grounds,  405  F.2d  215  (2d  Cir.  1968)  (en  banc),  cert, 
denied  sub  nom.  Manley  v.  Schoenbaum,  395  U.S. 
906:  Bersch  v.  Drexel  Firestone.  Inc.,  519  F.2d  974. 
991  (2d  Cir.  1975):  see  also  Restatement  (Third)  of 
the  Foreign  Relations  Law  of  the  United  States,  416 
(1987),  or  where  conduct  that  occurs  in  the  United 
States  is  an  “essential  link”  in  the  foreign 
fraudulent  or  manipulative  activities.  Leasco  Data 
Processing  Equip.  Corp.  v.  Ma.we//.  468  F.2d  1326. 
1335  (2d  Cir.  1972). 

"‘See  Rule  144A  Release,  58  FR  at  60327. 

' "  See  Statement  of  Policy.  58  FR  at  60324. 

""See,  e.g.,  SEC,  Fifty-Eighth  Annual  Report  33 
(1992). 


foreign  jurisdictions,  the  lengthy  rights 
exercise  periods  and  the  amount  of  the 
discount  between  the  rights  exercise 
price  and  the  price  of  the  underlying 
security  also  have  been  viewed  as 
important  factors  in  fashioning  relief. 

Question  5.1.  Should  the  regulation  of 
offerings  distinguish  between  offerings 
in  the  United  States  of  domestic  and 
foreign  securities?  Commenters  should 
address  the  effect  that  the  Commission’s 
initiatives  concerning  multinational 
offerings  have  had  on  U.S.  and  foreign 
issuers,  broker-dealers,  and  investors. 

Question  5.2.  In  applying  the  Trading 
Practices  Rules  to  offerings  of  foreign 
securities  in  the  United  States,  the 
Commission  has  considered  only  the 
portion  of  the  total  offering  that  is 
offered  in  the  United  States.  Because 
manipulative  incentive  is  related 
directly  to  the  magnitude  of  an  offering, 
is  the  Commission’s  practice  of  focusing 
only  on  the  U.S.  portion  of  a 
multinational  offering  appropriate? 

Question  5.3.  Should 
antimanipulation  regulations  apply  in 
the  “secondary”  markets  for  a  particular 
security  (i.e.,  those  markets  that 
reasonably  can  be  assumed  not  to  have 
a  price  discovery  role)?  If  not,  how 
should  those  markets  be  identified?  ' 
Should  the  United  States  ever  be 
considered  a  secondary  market  for  these 
purposes?  What  potential  is  there  for  a 
secondary  market  to  become  a  price 
discovery  market  during  the  distribution 
period,  and  what  consequence  would 
that  have? 

Question  5.4.  What  is  the  role  of 
transaction  reporting  to  foreign 
regulators  and  trade  publication  (i.e., 
transparency)  in  this  context? 

Question  5.5.  What  level  of  disclosure 
to  U.S.  investors  regarding  foreign 
trading  practices  should  be  required? 

Question  5.6.  What  information 
concerning  transactions  in  foreign 
countries  during  a  distribution  should 
be  available  to  the  Commission? 

Question  5.7.  Should  regulation  of 
foreign  offerings  be  based  on 
information  sharing  agreements  between 
the  Commission  and  foreign  regulators? 

Question  5.8.  Should  the  Commission 
except  transactions  occurring  in  those 
jurisdictions  that  have  a  comparable 
system  of  antimanipulation  regulation? 
How  should  comparability  be 
determined? 


"« In  a  recent  exemption,  the  Commission 
ciisapplied  the  Trading  Practices  Rules  to  markets 
that  account  for  less  than  10%  of  a  foreign 
security’s  worldwide  reported  trading  volume. 
German  Offerings  Exemptions,  supra  note  31,  58  FR 
at  53223-53225. 


X.  Alternative  Approaches 

In  considering  the  concepts  noted 
above  emd  the  issues  that  they  raise, 
some  commenters  may  believe  that  a 
different  construct,  rather  than 
amendments  to  the  current  rules,  would 
provide  a  more  appropriate  means  of 
protecting  investors  from  manipulation 
during  securities  offerings.  In  assessing 
the  general  proposition  of  how  and 
whether  market  activities  during 
distributions  should  be  regulated, 
commenters  are  requested  to  consider 
the  following: 

Question  6.1.  How  have  changes  in 
the  securities  markets  and  securities 
offering  practices  affected  the  need  for 
some  form  of  regulation  of  trading  and 
similar  activities  during  offerings  of 
securities?  What  are  the  costs  and 
benefits  of  any  continued  regulation  of 
these  activities?  If  regulation  continues 
to  be  necessary  or  appropriate,  what 
form  should  such  regulation  take? 

Additionally,  commenters  are  invited 
to  suggest  and  describe  alternatives  to 
the  current  system,  and  may  wish  to 
consider  the  approaches  described 
below. 

A.  Safe  Harbor  Alternative 

Under  this  approach,  if  certain 
conditions  were  satisfied,  a  “safe 
harbor”  from  the  antimanipulation 
provisions  of  sections  9(a)(2)  and  10(b) 
and  Rule  lOb-5  thereunder  would  be 
available.  For  example.  Rule  lOb-18 
under  the  Exchange  Act  provides  a  safe 
harbor  from  these  provisions  for  certain 
bids  or  purchases  made  by  an  issuer  or 
its  affiliated  purchasers.  For  that  rule’s 
safe  harbor  to  apply,  the  issuer  or  its 
affiliated  purchasers  mu.st  satisfy 
conditions  relating  to  the  time,  price, 
amount,  and  method  of  purchasing  the 
issuer’s  security.  Commenters  should 
consider  whether  it  would  be 
appropriate,  and  practical,  to  adopt  a 
safe  harbor  approach  in  lieu  of,  or  as  a 
supplement  to,  the  Trading  Practices 
Rules.  Because  transactions  within  any 
such  safe  harbor  still  could  have  a 
manipulative  impact,  the  safe  harbor 
would  be  unavailable  where  the 
transactions  were  made  with 
manipulative  or  fraudulent  intent. 

Question  6.2.  Could  the  Trading 
Practices  Rules  be  restructured  so  as  to 
provide  a  “safe  harbor”  from  charges  of 
manipulation  under  the  Exchange  Act? 
How  and  why  should  such  a  safe  harbor 
approach  be  implemented?  What 
difficulties  would  be  associated  with 
such  an  approach? 


120  In  the  dynamic  area  covered  by  the  Trading 
Practices  Rules,  the  views  of  the  Commission’s  staff 
are  frequently  sought  as  to  the  appropriateness  of 
specific  transactions.  In  general,  the  staff  does  not 
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B.  Evidentiary  Alternative 

Under  the  Trading  Practices  Rules,  it 
is  unlawful  for  a  distribution  participant 
to  bid  for  or  purchase  the  securities  that 
are  the  subject  of  a  distribution  (or 
related  securities)  until  his  or  her 
participation  is  completed,  absent  an 
exception  or  exemption.  Some  market 
participants  have  voiced  concerns  that 
certain  violations  of  Rule  lOb-6  are 
“inadvertent”  or  “technical”  in  nature 
and  do  not  evince  an  intent  to 
artificially  influence  the  price  of  a 
security  in  distribution.  A  possible 
alternative  would  be  to  adopt  a 
presumption  that  a  distribution 
participant  or  its  affiliated  purchaser 
who  engages  in  proscribed  activity 
during  a  distribution  has  done  so  with 
manipulative  intent,  and  place  the 
burden  on  that  person  to  prove  that  the 
conduct  was  not  done  with 
manipulative  intent.' 21 
Question  6.3.  Should  distribution 
participants  be  permitted  to  rebut 
findings  of  violations  of  the  Trading 
Practices  Rules  by  establishing  the 
absence  of  manipulative  intent?  How 
and  why  should  such  an  approach  be 
implemented?  What  difficulties  would 
be  associated  with  such  an  approach? 
What  should  be  the  evidentiary 
requirement  for  rebutting  such  a 
presumption? 

C.  Definitional  Approach 
“  ‘Manipulation’  is  ‘virtually  a  term  of 
art  when  used  in  connection  with  the 
securities  markets.’  ”  '22  Various 
sections  of  the  Exchange  Act  authorize 
the  Commission  to  prohibit  activities 
that  it  deems  or  defines  to  be 
manipulative. '23  The  Trading  Practices 
Rules  are  among  the  antimanipulation 
rules  that  the  Commission  has  adopted 
pursuant  to  this  authority.' 24 
Question  6.4.  Should  the  Commission 
expressly  define  activities  that  are 
manipulative  in  the  context  of  offerings? 
How  and  why  should  such  an  approach 
be  implemented?  What  is  the  scope  of 


provide  similar  advice  regarding  the  scope  of  safe 
harbors  from  antimanipulation  provisions. 

'J'  This  approach  would  be  analogous  to  the 
inference  that  is  drawn  under  the  case  law 
regarding  section  9(a)(2).  E.g..  Crone  Co.  v. 
Westinghouse  Air  Brake  Co..  419  F.2d  787.  795  (2d 
Cir.  1969):  The  Federal  Corp..  25  SEC  227.  230 
(1947). 

Santa  Fe  Indus.,  Inc.  v.  Green,  430  U.S.  462. 
476  (1977).  quoting  Ernst  6-  Ernst  v.  Hochfelder.  425 
U.S.  185. 199  (1976). 

■i-^E.g..  Exchange  Act  Section  10(b).  15(c)(1)(D). 
15(c)(2)(D).  15  U.S.C  78i(b).  78o(c)(l)(D). 
78o(c)(2)(D).  For  example.  Rules  15cl-l  through 
15cl-9  under  the  Exchange  Act  define  the  term 
“manipulative,  deceptive,  or  other  fraudulent 
device  or  contrivance”  as  used  in  Section  15(c)(1) 
of  the  Exchange  Act  by  enumerating  various  acts 
and  practices.  17  CFR  240.15C1-1 — 240.15cl-9. 

'^*Cf.  Santa  Fe,  supra  note  122.  at  476-477. 


activities  that  should  be  covered  by  a 
definitional  rule?  What  difficulties 
would  be  associated  with  such  an 
approach? 

D.  All  Code  Alternative 
In  1978,  the  American  Law  Institute 
(“ALI”)  proposed  a  comprehensive 
codification  of  the  federal  securities 
laws  (“ALI  Code”). '23  The  ALI  Code 
retains  many  of  the  fundamental 
concepts  of  Rules  lOb-6  and  10b-7.'26 
For  example,  the  ALI  Code  would 
codify  the  basic  principles  of  Rule  lob- 
6,  but  leave  it  to  successor  rules  to 
provide  the  details  and  exemptions.  The 
code  does  not  recommend  the  repeal  of 
any  of  the  exceptions  in  Rule  lOb-6. 
Additionally,  the  proposed  definition  of 
“distribution”  would  permit  the 
Commission  to  define  the  term  in  light 
of  a  number  of  factors,  including  the 
size  of  the  offering,  number  of  sellers 
and  buyers,  selling  methods, 
characteristics  of  the  market  used,  and 

compensation. '27 

The  proscriptions  would  apply  to 
“the  issuer,  a  secondary  distributor,  an 
underwriter,  a  prospective  underwriter, 
or  any  other  person  who  has  agreed  to 
participate  or  is  participating  or 
otherwise  financially  interested  in  a 
distribution.”  '2*  The  prohibitions 
would  stay  in  place  until  the 
completion  of  the  person’s  participation 
or  the  termination  of  his  or  her  financial 
interest.  The  stabilization  provision  of 
the  ALI  Code  closely  mirrors  Rule  lob- 
7,  and  would  retain  the  Commission’s 
authority  to  regulate  or  prohibit 
stabilization  conducted  for  any 

purpose. '29 

Question  6.5.  Does  the  proposed  ALI 
Code  provide  a  preferable  alternative 
structure  to  dealing  with  manipulation 
during  offerings?  How  and  why  should 
such  an  approach  be  implemented? 
What  difficulties  would  be  associated 
with  such  an  approach? 

E.  Stabilization  Alternative 

An  alternative  regulatory  framework 
for  stabilization  is  provided  by  the  rules 
of  the  United  Kingdom  Securities  and 
Investments  Board  (“SIB  Rules”). '3o  The 


ALI,  Federal  Securities  Code  (Proposed 
Official  Draft,  1978).  The  AU  Code  was  endorsed 
by  the  American  Bar  Association  in  1979.  The 
Commission  published  a  “Statement  of  Position" 
on  the  1978  version  of  the  ALI  Code  essentially 
supporting  the  code,  with  revisions.  Securities  Act 
Release  No.  6242  (September  18. 1980),  [1980|  Fed. 
Sec.  L.  Rep.  (CCH)  182,655. 

'»  ALI  Code  Section  1609-1611  (Official  Draft, 
1980). 

•J'’  ALI  Code  Section  202(41);  see  also  ALI  Code 
Section  1609(d)(3). 

•»  ALI  Code  Section  1609(d)(1). 

ALI  Code  Section  1610  &  Comment  (1). 

>.v>Chapter  m,  part  10  of  the  SIB  Rules.  2  Fin. 
Serv.  Rep.  (CCH)  11184.314-184.401. 


SIB  Rules  provide  a  safe  harbor  from 
charges  of  violating  U.K. 
antimanipulation  law  only  to  the 
“stabilizing  manager,”  who  is  analogous 
to  the  U.S.  managing  underwriter.  The 
other  syndicate  members  are  neither 
protected  nor  restricted  by  the  SIB 
Rules.  The  stabilizing  manager  may  bid 
for  or  purchase  the  offered  security  for 
the  purpose  of  “stabilizing  or 
maintaining  the  market  price  of  the 
security  being  offered”  during  the 
“stabilizing  period,”  which  can  run  to 
the  60th  day  after  the  date  of  allotment 
made  to  subscribers  and  purchasers, 
potentially  much  longer  than  the  period 
covered  by  Rule  lOb-7. 

The  SIB  Rules  are  more  flexible  than 
Rule  lOb-7  in  permitting  bids  and 
purchases  to  closely  follow  the  market, 
moving  up  or  down,  at  or  below  the 
initial  stabilizing  price.  In  addition,  the 
bid  may  be  raised  to  the  last 
independent  sale  price  even  if  that  price 
is  higher  than  the  initial  stabilizing  bid. 
As  under  Rule  lOb-7,  however,  no 
stabilizing  price  may  exceed  the  offering 
price.  The  stabilizing  manager  also  is 
permitted  to  overallot  the  offered 
securities  to  “subscribers  or  purchasers” 
or  sell  short  the  securities  to  facilitate  its 
subsequent  stabilizing  purchases. 
Moreover,  the  SIB  Rules  permit  the 
stabilizing  manager  to  buy  in  the  market 
to  cover  a  syndicate  short  position,  and 
to  cover  such  short  position  without 
regard  to  the  general  price  limits 
otherwise  imposed  on  stabilizing 
transactions. 

Question  6.6.  Is  the  SIB  stabilizing 
structure,  or  some  adaptation  of  that 
structure,  a  useful  alternative  to  Rule 
lOb-7?  What  difficulties  would  be 
associated  with  such  an  approach? 

F.  Tiered  Modifications 

As  noted  in  the  body  of  the  release, 
the  manipulative  incentives  associated 
with  a  distribution  may  vary  depending 
on  the  type  of  offering  and  the  nature  of 
its  participants.  Accordingly,  in 
discussing  these  alternatives, 
commentators  are  requested  to  consider 
whether  the  alternatives  could  be  tiered 
to  address  these  matters. 

Question  6.7.  Could  an  alternative  be 
applied  effectively  to  a  limited  class  of 
securities?  How  would  such  a  class  be 
defined,  e.g.,  market  capitalization  and 
trading  volume  of  the  security? 

Question  6.8.  Could  an  alternative  be 
applied  effectively  to  a  limited  class  of 
institutional  investors?  How  would  such 
a  class  be  defined? 

Question  6.9.  Could  an  alternative  be 
applied  effectively  to  a  limited  class  of 
transactions?  How  would  such  a  class 
be  defined? 
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Question  6.10.  Could  an  alternative  be 
applied  effectively  to  a  limited  class  of 
transactions  involving  a  limited  class  of 
institutional  investors?  How  would  such 
transactions  or  investors  be  defined? 

G.  Deregulatory  Alternative 

Some  may  believe  that  the  general 
antifraud  and  antimanipulation 
provisions  of  the  federal  securities  laws 
are  sufficient  to  deter  conduct  during 
distributions  that  is  designed  to 
artificially  condition  the  market  for  the 
offered  security,  and  the  Trading 
Practices  Rules  could  be  rescinded. 

Question  6.11.  Should  the  Trading 
Practices  Rules  be  rescinded? 

Question  6.12.  What  difficulties,  if 
any.  would  arise  in  applying  the 
concepts  identified  in  this  release,  if 
only  the  general  antimanipulation 
provisions  applied  to  distribution 
participant  conduct  during  offerings?  >3' 
Would  there  be  viable  methods  for  the 
Commission  and  its  staff  to  provide 
guidance  as  to  lawful  and  unlawful 
activity? 

Question  6.13.  Would  this  approach 
create  the  uncertainty  that  apparently 
existed  prior  to  the  adoption  of  these 
rules  and  served  as  their  genesis? 

Question  6.14.  Assuming  that 
disclosure  would  be  an  essential 
element  of  this  alternative,  what 
disclosures  would  adequately  inform 
investors  that  market  prices  may  be  or 
were  being  influenced  by  distribution 
participant  activity?  '32 

H.  Simplifying  the  Current  Rules 

The  Trading  Practices  Rules  are 
considered  by  many  to  be  complex  and 
difficult  to  apply.  Some  have  suggested 
that  the  current  construction  of  these 
rules  could  be  simplified  without 
sacrificing  the  core  protections  afforded 
by  these  rules. 

Question  6.15.  Could  the  current 
structure  of  the  Trading  Practices  Rules 
be  simplified  and,  if  so,  how? 

Question  6.16.  Rules  lOb-6  and  10b- 
8  are  structured  in  terms  of  a  basic 
prohibition  and  exceptions  thereto. 
Would  it  be  possible  to  structure  the 
prohibitions  more  narrowly  to  address 
specific  types  of  potentially 
manipulative  conduct  in  connection 
with  distributions  generally  and  rights 
offerings  specifically? 


One  conunentator  has  remarked:  "Through  its 
very  precise  and  mechanical  nature.  Rule  lOb^  is 
a  tradeoff  against  the  possibly  more  pernicious  risk 
to  the  issuer  or  underwriter  of  an  unfocused 
prohibition  against  undefined  manipulative 
conduct.”  Blanc,  Rules  lOb-6,  lOb-7,  lOb-8  and 
Other  Anti-manipulation  Considerations,  contained 
in  Securities  Underwriting  298  (Bialkin  &  Grant 
eds.,  1985). 

'■'J  In  this  regard,  commenters  may  wish  to 
consider  United  States  v.  Lewis,  |1989l  Fed.  Sec.  L. 
Rep.  (CCH)  194,479  (S.D.N.V.  1989). 


By  the  Commission. 

Dated:  April  19, 1994. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Appendix  A — Statutory  and  Regulatory 
Framework  of  the  Tra^ng  Practices  Rules 

This  appendix  provides  a  background 
summary  of  the  antifraud  and 
antimanipulation  provisions  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act”),’  the 
promulgation  of  Rules  lOb-6,  lOb-7,  and 
lOb-8  (“Trading  Practices  Rules”)  under 
their  authority,  and  an  index  of  the  relevant 
interpretive  and  rulemaking  releases 
subsequent  to  the  rules’  adoption  in  1955. 

/.  Background^ 

Following  the  1929  stock  market  crash  and 
amid  public  furor  concerning  financial 
intermediaries  that  had  engaged  in  flagrant 
manipulation  in  the  securities  markets. 
Congress  enacted  the  Exchange  Act  to  put  an 
end  to  the  practices  that  it  found  had 
contributed  to  the  economic  problems  facing 
the  Nation.3  In  drafting  the  legislation. 
Congress  determined  that  the  available 
common  law  remedies  for  fraud  were 
inadequate  to  combat  manipulation  in  the 
securities  markets.^  Because  Congress 
recognized  that  market  manipulation  can 
assume  many  forms,  it  did  not  define  the 
term  in  the  Exchange  Act  or  elsewhere. 
Congress  intended  the  Exchange  Act  to 
outlaw  every  “device  used  to  persuade  the 
public  that  activity  in  a  security  is  the 
reflection  of  a  genuine  demand  instead  of  a 


>  15  U.S.C.  78a  et  seq. 

2  See  generally  III  L.  Loss,  Securities  Regulation 
1541-1570  (2d.  ed.  1961);  Foshay,  Market  Activities 
of  Participants  in  Securities  DisUibutions,  45  U.  Va. 
L.  Rev.  907, 907-926  (1959). 

’Congressional  findings  leading  to  the  enactment 
of  the  Exchange  Act  pointed  to  widespread 
manipulation  and  fraud  by  brokers,  dealers,  and 
other  members  of  the  financial  industry.  One  of  the 
"chief  evils”  was  the  operation  of  “pools,”  which 
were  agreements  among  several  persons  to  trade 
actively  in  a  security,  generally  to  raise  the  price  of 
a  security  by  concerted  activity,  in  order  to  sell 
their  holdings  at  a  profit  to  the  public,  which  is 
attracted  by  the  activity  or  by  information 
disseminated  about  the  stock.  Report  to  the 
Secretary  of  Commerce,  Staff  of  ^nate  Committee 
on  Stock  Exchange  Regulation,  73d  Cong.,  2d  Sess. 
13  (1934):  S.  Rep.  No.  1455,  73d  Cong.,  2d  Sess.  31 
(1934).  See,  e.g..  The),  The  Original  Conception  of 
section  10(b)  of  the  Securities  Exchange  Act,  42 
Stan.  L.  Rev.  385,  404  (1990):  Note,  Manipulation 
of  Stock  Markets  Under  the  Securities  Laws,  99  U. 
Pa.  L.  Rev.  651,  659-662  (1951). 

•»  Prior  to  enacting  the  Securities  Act  of  1933, 15 
U.S.C.  77a  et  seq.,  and  the  Exchange  Act,  the  federal 
government  could  only  combat  securities  fraud  and 
manipulation  by  criminal  prosecution  for  violation 
of  the  mail  fraud  statute,  18  U.S.C  1341,  or  for 
conspiring  to  violate  it,  18  U.S.C  371.  For  example, 
in  United  States  v.  Brown,  5  F.  Supp.  81  (S.D.N.Y. 
1933),  aff  d.  79  F.2d  321  (2d  Cir.),  cert,  denied  sub 
now.  McCarthy  v.  United  States,  296  U.S.  650 
(1935),  the  court  held  that  manipulative  trading 
through  a  pool  arrangement  was  fraudulent  as  a 
form  of  misrepresentation  and  “unfair  dealing"  and 
thus  violated  the  mail  fraud  statute.  See  also 
Hearings  before  Comm,  on  Banking  and  Currency 
on  Senate  Resolutions  56  and  84,  72d  Cong.,  and 
97,  73d  Cong.  (1934):  Report  of  Governor  Hughes’ 
Committee  on  Speculation  in  Securities  and 
Commodities  (June  7, 1909). 


mirage.”  *  In  a  number  of  provisions,  the 
Commission  is  given  authority  to  define 
manipulative  practices  and  adopt  rules  to 
proscribe  and  prevent  such  conduct. »  As  the 
Commission  has  stated: 

When  investors  and  prospective  investors 
see  activity,  they  are  entitled  to  assume  that 
it  is  real  activity.  They  are  also  entitled  to 
assume  that  the  prices  that  they  pay  and 
receive  are  determined  by  the  unimpeded 
interaction  of  real  supply  and  real  demand  so 
that  those  prices  are  the  collective 
marketplace  judgment  that  they  purport  to 
be.  Manipulations  frustrate  these 
expectations.  They  substitute  fiction  for 
fact.  .  .  .  The  vice  is  that  the  market  has 
been  distorted  and  made  into  ’a  stage- 
managed  performance  ’  i 

II.  Statutory  Provisions 

This  section  describes  the  principal 
antimanipulation  provisions  of  the  Exchange 
Act,  sections  9(a),  10,  and  15(c),*  and  the 
implementation  of  the  concepts  underlying 
those  provisions  in  the  regulation  of 
securities  offerings.  It  has  long  been 
recognized  that  securities  offerings,  which 
can  be  affected  dramatically  by  short-term 
movements  in  security  prices,  are  susceptible 
to  manipulation.** 

The  provisions  of  Section  9(a)  were 
designed  to  “purge  the  securities  exchanges 
of  those  practices  which  have  prevented 
them  from  fulfilling  their  primary  function  of 
furnishing  open  markets  for  securities  where 
supply  and  demand  may  freely  meet  at  prices 
uninfluenced  by  manipulation  or  control.”  ’<> 
Congress  explicitly  prohibited  certain 
transactions  when  the  purpose  was  to  “create 
a  false  or  misleading  appearance  of  active 
trading”  or  a  “false  or  misleading  appearance 
with  respect  to  the  market  for  an  exchange- 
registered  security.””  Congress  included  a 
general  anti-manipulation  provision.  Section 
9(a)(2),’ 2  which  has  been  termed  the  “heart” 
of  the  Exchange  Act. ’3  Manipulation  under 
this  section  requires  proof  of  three  elements: 

(1)  A  series  of  transactions  in  an  exchange- 
registered  security, 

(2)  Creating  actual  or  apparent  active 
trading  in  such  security  or  raising  or 
depressing  the  price  of  such  setmrity, 

(3)  For  the  purpose  of  inducing  the 
purchase  or  sale  of  such  security  by  others. 


’  Stock  Exchange  Practices,  Senate  Comm,  on 
Banking  and  Currency,  S.  Rep.  Na  1455,  73rd 
Cong.,  2d  Sess.  30  (1934).  A  fixed  definition  could 
impair  the  ability  to  address  new  manipulative 
devices.  But  cf.  Fischel  &  Ross,  Should  the  Law 
Prohibit  "Manipulation”  in  Financial  Markets?,  105 
Harv.  L.  Rev.  503  (1991). 

»See.  e.g..  Exchange  Act  sections  9(a)(6),  10, 

15(c).  15  U.S.C.  78i(a)(6).  78).  78o(c). 

’Edward  J.  Mawod  &  Co..  46  S.E.C  865,  871-872 
(1977),  affd,  591  F.2d  588  (lOth  Cir.  1979). 

•15  U.S.C.  78i(a).  78j.  and  78o{c),  respectively. 

•See  Comment,  Market  Manipulation  and  the 
Securities  Exchange  Act,  46  Yale  L.J.  624,  626 
(1937). 

’•S.  Rep.  No.  1455,  73d  Cong.,  2d  Sess.  30  (1934). 
The  title  of  section  9  is  "Prohibition  Against 
Manipulation  of  Security  Prices.” 

”  15  U.S.C.  78i(a)(l). 

”15  U.S.C.  78i(a)(2). 

”  See  Report  of  the  Securities  and  Exchange 
Commission  on  Proposals  for  Amendments  to  the 
Securities  Act  of  1933  and  the  Securities  Exchange 
Act  of  1934,  77th  Cong.,  1st  Sess.  50  (19411 
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However,  Congress  recognized  that  some 
forms  of  market  intervention  should  not  be 
prohibited  absolutely  and  left  it  to 
Commission  rulemaking  to  impose  necessary 
or  appropriate  restrictions  on  such  activities 
for  the  protection  of  the  public.’ « 

Section  10  of  the  Exchange  Act  addresses 
the  “regulation  of  the  use  of  manipulative 
and  deceptive  devices.”  Section  10(a) 
provides  the  Commission  with  plenary 
authority  to  regulate  short  sales  in  exchange- 
register^  securities.’*  Section  10(b)  makes 
unlawful  the  use  or  employment  of  “any 
manipulative  or  deceptive  device  or 
contrivance”  in  contravention  of  Commission 
rules  adopted  pursuant  to  that  section.’^  In 
1942,  the  Commission  adopted  Rule  lOb-5, 
which  prohibits  any  person  from  using  any 
device,  scheme,  or  artifice  to  defraud  any 
person,  making  any  untrue  material 
statement  or  any  material  omission,  or 
engaging  in  any  fraudulent  or  deceptive  act, 
practice,  or  course  of  business,  in  connection 
with  the  purchase  or  sale  of  any  security. ’r 
Sections  15(c)  (1)  and  (2)  prohibit  brokers 
and  dealers  from  effecting  securities 
transactions  in  the  over-the-counter  (“OTC”) 
market  by  means  of  any  “manipulative, 
deceptive,  or  other  fraudulent  device  or 
contrivance,”  or  engaging  in  “any  fraudulent, 
deceptive,  or  manipulative  act  or  practice.” 
Section  15(c)(2)  also  directs  the  Commission 
to  define  and  prescribe  means  reasonably 
designed  to  prevent  fraudulent,  deceptive,  or 
manipulative  acts  and  practices.’"  The 
Commission  has  exercised  its  authority 
under  these  provisions  to  proscribe 
manipulative  activity.’® 

III.  Implementation  of  Exchange  Act 
Provisions  in  the  Context  of  Securities 
Offerings 

Securities  offerings  involve  risk  and 
uncertainty.  The  Commission  has 
recognized  that  the  pricing  of  an  offering  is 
not  an  exact  science  and  that  regulation  of 
the  market  activities  of  parties  with  an 
interest  in  the  outcome  of  an  offering 
presents  “intensely  practical  problem(s).”J' 
From  its  earliest  days,  the  Commission  and 
its  staff  have  been  called  upon  to  implement 
the  antimanipulation  provisions  of  the 
Exchange  Act  in  the  context  of  securities 

’•*  See,  e.g..  Exchange  Act  sections  9(a)(G),  (b).  and 
(c).  15  U.S.C  78UaK6),  (b),  (c). 

’>See  Stock  Exchange  Practices,  Report  of  the 
Senate  Comm,  on  Banking  and  Currency.  S.  Rep. 

No.  1455,  73d  Cong.,  2d  Sess.  55  (1934). 

’«  Section  10(b).  15  U.S.C.  78j{b). 

>’17  CFR  240.1 Ob-5. 

’“15U.S.C  78o(c)(l),  (2). 

'»See  17  CFR  240.15cl-l  to  15cl-9,  240.15c2-l 
to  15C2-12.  The  Commission  and  the  courts  have 
held  that  transactions  that  would  violate  Section 
9(a)(2)  if  effected  in  an  exchange-registered  security 
would  violate  Exchange  Act  Section  15  if  effected 
in  a  security  not  so  registered.  See.  e.g.,  SEC  v. 
Management  Dynamics.  Inc.,  515  F.2d  801,  810  (2d 
Cir.  1975);  Barrett  ft  Co.,  9  SEC  319,  328  (1941); 

Loss  at  1573.  See  also  NASD  By-Laws.  Schedule  G. 
section  4,  NASD  Manual  (CCH)  §  1921. 

»See.  e.g..  Securities  Exchange  Act  Release  No. 
2446  (March  18, 1940),  11  FR  10971  ("Release  34- 
2446”). 

Release  34-2446. 


offerings. «  Sections  9(a)(2)  and  15(c)(1)  were 
interpreted  to  require  a  broad  prohibition  of 
trading  during  a  distribution  by  persons 
interested  in  the  distribution.  2* 

IV.  The  Trading  Practices  Pules 

A.  1955  Rulemaking 

Rules  10b-€,  lOb-7,  and  lOb-8  were 
proposed  for  comment  in  May  1954,2* 
reproposed  in  April  1955,2*  and  adopted  in 
)uly  1955. 26  From  the  outset,  the  Trading 
Practices  Rules  reflected  the  framework 
established  by  the  Commission  during  the 
preceding  twenty  years  interpreting  section 
9(a)’s  prohibitions  on  manipulative  conduct, 
and  consist  of  a  broad  trading  prohibition 
with  exceptions  thereto.  In  the  following  four 
decades,  the  Commission  and  staff  have 
administered  the  Trading  Practices  Rules  and 
related  antimanipulation  rules  within  this 
framework. 

B.  Index  of  Releases 

The  following  is  a  chronological  reference 
list  of  the  releases  interpreting  and  proposing 
and  adopting  amendments  to  the  Trading 
Practices  Rules  and  related  Rules  lOb-2, 
lOb-18, and  lOb-21. 

1.  Rule  lOb-6:  Trading  restrictions  during 
offerings,  a.  Securities  Exchange  Act  Release 
No.  5415  (December  6, 1956),  21  FR  9983. 

The  Commission  proposed  to  amend  Rule 
lOb-6  to  clarify  that  officers,  directors,  and 
controlling  persons  of  the  issuer  or  other 
person  on  whose  behalf  the  distribution  is 
being  made  would  be  subject  to  the  rule.  The 
proposed  amendment  was  subsequently 
withdrawn  in  Securities  Exchange  Act 
Release  No.  7517  (January  22, 1965),  30  FR 
1010. 

b.  Securities  Exchange  Act  Release  No. 

7293  (April  21, 1964).  The  Commission 
published  notice  of  its  consideration  to 
amend  paragraph  (e)  of  Rule  lOb-6  excepting 
issuer  distributions  to  employees  pursuant  to 
stock  option  plans. 

c.  Securities  Exchange  Act  Release  No. 

7403  (August  27, 1964).  The  Commission 
amended  Rule  lOb-6  to  add  new  paragraph 
(e)  excepting  issuer  distributions  to 
employees  pursuant  to  stock  option  plans. 

d.  Securities  Exchange  Act  Release  No. 
16112  (August  16, 1979),  44  FR  49406.  In 
adopting  Rule  13e-4,  the  Commission  noted 
that  it  intended  to  amend  Rule  lOb-6  to 

22  See.  e.g.,  Koeppe  v.  SEC,  95  F.2d  550  (7th  Cir. 
1936);  Securities  Exchange  Act  Release  No.  605 
(April  17. 1936)  ("Release  34-605”). 

2. ' See.  e.g..  Securities  Exchange  Act  Release  Nos. 
3056  (October  27, 1941),  11  FR  10984  (Any  series 
of  purchases  that  raise  a  security’s  price  and  are 
made  for  the  purpose  of  inducing  purchases  by 
others  is  unlawful  manipulation  whether  or  not  the 
purpose  is  achieved.);  and  3505  (November  16, 
1943),  11  FR  10965  (Where  a  ptarticipant  in  a 
distribution  effects  transactions  which  raise  the 
price  of  the  security  or  create  excessive  activity  in 
the  security,  it  is  difficult,  if  not  impmssible,  to 
avoid  the  conclusion  that  the  transactions  were 
conducted,  at  least  in  part,  for  the  purpose  of 
inducing  the  purchase  of  the  security  by  others.). 

24  Securities  Exchange  Act  Release  No.  5040  (May 
18,  1954),  19  FR  2986. 

2’  Securities  Exchange  Act  Release  No.  5159 
(April  19. 1955),  20  FR  2826. 

2*  Securities  Exchange  Act  Release  No.  5194  (July 
5.  1955).  20  FR  5075. 


except  from  the  rule’s  prohibitions  purchases 
of  securities  by  an  issuer  or  its  affiliate 
pursuant  to  a  tender  offer  that  is  subject  to 
Exchange  Act  Rule  13e-4,  where  the  issuer 
or  its  affiliate  is  subject  to  Rule  lOb-6  solely 
because  the  issuer  has  outstanding  securities 
convertible  into  or  exchangeable  for  the 
security  that  is  the  subject  of  the  tender  offer. 

e.  Securities  Exchange  Act  Release  No. 

16645  (March  13. 1980),  45  FR  18915.  The 
Commission  amended  Rule  lOb-6  to  add 
paragraph  (f)  excepting  purchases  of 
securities  pursuant  to  a  tender  offer  by  an 
issuer  or  issuer  affiliate  for  securities  of  the 
issuer,  which  is  subject  to  and  made  in 
compliance  with  Exchange  Act  Rule  13e-4. 
where  the  issuer  or  affiliate  is  subject  to  Rule 
lOb-6  solely  because  the  issuer  has 
outstanding  securities  convertible  into  or 
exchangeable  for  the  security  for  which  the 
tender  offer  will  be  made. 

f.  Securities  Exchange  Act  Release  No. 

16646  (March  13. 1980),  45  FR  18948.  The 
Commission  proposed  amendments  to  Rule 
lOb-6  that  would  except  from  its  application 
distributions  of  securities  pursuant  to 
employee  or  shareholder  plans  sponsored  by 
an  issuer. 

g.  Securities  Exchange  Act  Release  No. 
17556  (February  17, 1981).  46  FR  15133.  The 
Commission  amended  paragraph  (e)  of  Rule 
lOb-6  to  except  from  the  rule’s  application 
distributions  of  securities  pursuant  to 
shareholder  plans  sponsored  by  an  issuer  or 
its  subsidiaries. 

h.  Securities  Exchange  Act  Release  No. 
17609  (March  6, 1981),  46  FR  16670.  The 
Commission  authorized  issuance  of  letters 
setting  forth  the  interpretive  and  enforcement 
positions  of  the  Division  of  Market 
Regulation  (“Division”)  regarding  the 
application  of  Rule  lOb-6  to  certain 
transactions  involving  exchange-traded 
options  by  participants  in  an  underwriting  of 
the  security  underlying  such  options. 

i.  Securities  Exchange  Act  Release  No. 
18528  (March  3, 1982),  47  FR  11482.  The 
Commission  proposed  amendments  to  Rule 
lOb-6  which  would  define  the  term 
“distribution;”  permit  distribution 
participants  to  continue  trading  until  three 
business  days  before  commencement  of  sales 
of  the  securities;  clarify  the  rule’s 
applicability  to  persons  who  participate  in 
delayed  offerings;  and  codify  staff  positions 
on  various  exceptions. 

j.  Securities  Exchange  Act  Release  No. 
18666  (April  20, 1982),  47  FR  18359.  The 
Commission  authorized  issuance  of  Division 
interpretive  positions  concerning  application 
of  certain  proposed  amendments  to.  and  no¬ 
action  positions  taken  under.  Rule  lOb-6 
with  respect  to  offerings  made  in  compliance 
with  Securities  Act  Rule  415. 

k.  Securities  Exchange  Act  Release  No. 
19244  (November  17.  1982),  47  FR  53333. 
The  Commission  amended  paragraph  (f)  of 
Rule  lOb-6  to  provide  that  the  rule  does  not 
apply  to  bids  for  and  purchases  of  a  security 
solely  because  the  issuer  or  a  subsidiary  of 
the  issuer  has  an  outstanding  class  of 
securities  that  are  immediately  convertible 
into,  or  exchangeable  for,  such  securities  (so- 
called  “technical  distributions”). 

l.  Securities  Exchange  Act  Release  No. 
19565  (March  4. 1983),  48  FR  10628.  The 
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Commission  adopted  amendments  to  Rule 
10b-€  defining  the  term  "distribution:” 
permitting  certain  distribution  participants  to 
continue  trading  securities  until  the 
commencement  of  the  applicable  two  or  nine 
business  day  cooling-off  period;  clarifying 
the  rule’s  applicability  to  persons  who 
participate  in  delayed  offerings;  and 
codifying  staff  positions  on  various 
exceptions. 

m.  Securities  Exchange  Act  Release  No. 
19988  (July  21. 1983),  48  FR  34251.  In  the 
context  of  amending  Rule  13e— 4  relating  to 
odd-lot  tender  offers,  the  Commission 
determined  to  allow  staff  ainsideration  of 
requests  for  relief  from  Rules  lOb-6  and  10b- 
1 3  with  respect  to  odd-iot  purchases  on  a 
case-by-case  basis. 

n.  Securities  Act  Release  No.  6492  (October 
5, 1983),  48  FR  46801.  The  Commission 
proposed  amendments  to  Securities  Act  Rule 
1 39  that  would  affect  compliance  with  Rule 
lOb-6  in  connection  with  the  issuance  of 
research  reports. 

o.  Securities  Exchange  Act  Release  No. 
21332  (September  19, 1984),  49  FR  37569. 

The  Commission  adopted  Securities  Act  Rule 
139  amendments  and  published  a  staff  no¬ 
action  position  under  Rule  lOb-6  with 
respect  to  a  research  report  that  is  within 
Securities  Act  Rules  137, 138,  or  paragraph 
(b)  of  Rule  139,  or  within  paragraph  (a)  of 
Rule  139  and  does  not  contain  a 
recommendation  or  earnings  forecast  more 
favorable  than  that  previously  disseminated 
by  the  firm. 

p.  Securities  Exchange  Act  Release  No. 
22510  (October  10,  1985),  50  FR  42716.  The 
Commission  proposed  amendments  to  Rule 
lOb-6  to  permit  underwriter  and  broker- 
dealer  participants  in  a  distribution  to  engage 
in  Elicited  brokerage  transactions  until  two 
or  nine  business  days  before  offers  or  sales 
of  the  securities  being  distributed;  define  the 
rule’s  applicability  to  certain  affiliated 
persons;  reduce  the  restrictions  on  the 
exercise  of  standardized  call  options;  provide 
parallel  cooling-off  periods  within  exceptions 
(xi)  and  (xii)  of  the  rule;  modify  the  rule’s 
preamble  to  more  fully  reflect  the 
Commission’s  authority;  and  codify  the 
Commission’s  position  that  a  distribution 
participant  may  rely  on  the  rale’s  exceptions 
only  if  the  contemplated  transactions  are  not 
made  for  manipulative  purposes. 

q.  Securities  Exchange  Act  Release  No. 
23611  (September  19.  1986),  51  FR  33242. 
The  Commission  published  an  interpretive 
release  regarding  application  of  Rule  lOb-6 
in  the  context  of  shelf-registered  distributions 
by  shareholders,  including  application  of  the 
rule  to  issuers  and  broker-dp.alers  during 
such  distributions. 

r.  Securities  Exchange  Act  Release  No. 
24003  (January  16, 1987),  52  FR  2994.  The 
Commission  adopted  amendments  to  Rule 
lOb-6  that  permit  underwriters  and  broker- 
dealers  to  engage  in  solicited  brokerage 
transactions  until  two  or  nine  business  days 
before  offers  of  sales  of  securities  being 
distributed;  define  the  rule’s  applicability  to 
certain  persons  who  are  affiliate  with 
participants  in  a  distribution;  allow 
distribution  participants  to  exercise 
throughout  the  distribution  period 
standardized  call  options  written  prior  to  the 


tima  that  they  became  distribution 
p>articipants;  and  modify  the  rule’s  preamble 
to  reflect  more  fully  authority  for  the  rule’s 
provisions. 

s.  Securities  Exchange  Act  Release  Na 
31347  (October  22, 1992),  57  FR  49039.  The 
Commission  proposed  an  exception  to  Rule 
lOb-6  and  a  new  companion  rule.  Rule  10b- 
6A,  which  permit  "passive  market  making” 
by  Nasdaq  market  makers  in  connection  with 
certain  distributions  of  Nasdaq-quoted 
securities  during  the  period  when  Rule  10b- 
6  otherwise  would  prohibit  such  activity.’ 

t.  Securities  Exchange  Act  Release  No. 

31943  (March  4, 1993),  58  FR  13288. 

Pursuant  to  delegated  authority,  the  Division 
issued  a  class  exemption  clarifying  the 
application  of  the  "cooling-off”  periods  in 
Rule  lOb-6  to  distributions  of  foreign 
securities  in  the  United  States. 

u.  Securities  Exchange  Act  Release  No. 
32117  (April  8, 1993),  58  FR  19598.  The 
Commission  adopted  a  new  exception  to 
Rule  lOb-6  and  a  new  companion  rule.  Rule 
10b-6A,  which  permit  “passive  market 
making”  by  Nasdaq  market  makers  in 
connection  with  certain  distributions  of 
Nasdaq-quoted  securities  during  the  period 
when  Rule  lOb-6  otherwise  would  prohibit 
such  activity. 

V.  Securities  Exchange  Act  Release  No. 
32266  (May  5. 1993),  58  FR  27686.  The 
Commission  proposed  new  exceptions  to 
Rules  lOb-6, 101^7,  and  lOb-8  which  would 
laermit  transactions  otherwise  prohibited  by 
those  rules  during  distributions  of  foreign 
issuers’  securities  eligible  for  resale  pursuant 
to  Securities  Act  Rule  144A  when  such 
distributions  in  the  United  States  are  made 
exclusively  to  qualified  institutional  buyers 
("QlBs”). 

w.  Securities  Exchange  Act  Release  No. 
33022  (October  6. 1993),  58  FR  53220. 
Pursuant  to  delegated  authority,  the  Division 
issued  class  exemptions  from  Rules  lOb-6, 
lOb-7.  and  lOb-8  to  facilitate  distributions  in 
the  United  States  of  securities  of  certain 
highly  capitalized  German  issuers,  permitting 
distribution  participants  to  effect  transactions 
in  Germany  otherwise  prohibited  by  these 
rules,  subject  to  certain  disclosure, 
recordkeeping,  record  production,  and  notice 
requirements. 

X.  Setmrities  Exchange  Act  Release  No. 

33137  (November  3.  1993),  58  FR  60324. 
Statement  of  policy  announcing  the 
Commission’s  position  that,  upon  proper 
written  request,  class  exemptions  from  Rules 
10l>-6,  lOb-7,  and  lOb-8,  would  be  available 
during  distributions  in  the  United  States  by 
issuers  located  in  foreign  jurisdictions  and 
would  be  subject  to  substantially  similar 
principles,  terras,  and  conditions  that 
applied  to  the  exemptions  issued  by  the 
Commission  in  Securities  Exchange  Act 
Release  No.  33022  in  connection  with 
distributions  of  certain  German  securities. 

y.  Securities  Exchange  Act  Release  No. 

33138  (November  3.  1993),  58  FR  60326.  The 
Commission  adopted  new  exceptions  to 
Rules  lOb-6, 10b^7,  and  lOb-8  which  permit 
transactions  otherwise  prohibited  by  those 
rules  during  distributions  of  foreign  issuers’ 
securities  eligible  for  resale  pursuant  to 
Securities  Act  Rule  144A  when  such 
distributions  in  the  United  States  are  made 
exclusively  to  QIBs. 


z.  Letter  Regarding  Regulation  S 
Transactions  during  Distributions  of  Foreign 
Securities  to  Qualified  Institutional  Buyers 
(February  22, 1994).  Pursuant  to  delegated 
authority,  the  Division  granted  exemptions 
fix}m  Rules  lOb-6,  lOb-7,  and  lOb-6,  subject 
to  certain  conditions,  to  permit  bids, 
purchases,  and  inducements  to  purchase 
Securities  Act  Rule  144A-eligible  foreign 
securities  being  distributed,  any  security  of 
the  same  class  and  series,  or  any  right  to 
purchase  such  security  by  distribution 
participants  and  their  affiliated  purchasers 
when  such  foreign  security  is  offered  or  sold 
in  transactions  in  compliance  with 
Regulation  S  during  a  concurrent  Rule  144A 
QIB  distribution  of  the  foreign  security. 

2.  Rules  lOth-7  and  17a-2:  stabilization,  a. 
Securities  Exchange  Act  Release  Na  5275 
(January  16. 1956),  21  FR  501.  The 
^mmission  announced  consideration  of 
amendments  to  Rule  X-17A-2  which  would 
require  reports  when  stabilizing  is  conducted 
in  connection  with  a  Regulation  A  offering  or 
any  other  offering  involving  more  than 
$300,000,  as  well  as  offerings  registered 
under  the  Securities  Act  of  1933. 

b.  Securities  Exchange  Act  Release  No. 

5300  (April  18, 1956),  21  FR  2787.  The 
Commission  adopted  amendments  to  Rule  X- 
17A-2  and  Form  X-17A-1  that  clarified  and 
simplified  the  instructions  to  the  form. 

c.  Securities  Exchange  Act  Release  No. 

5415  (December  6, 1956),  21  FR  9983.  The 
Commission  published  notice  of  a  proposal 
to  amend  Rule  lOb-7  to  clarify  the  langi»age 
of  paragraph  (1)  in  light  of  recent 
amendments  to  that  rule. 

d.  Securities  Exchange  Act  Release  No. 

6127  (November  30, 1959),  24  FR  9946.  The 
Commission  proposed  to  amend  Rule  lOb-7 
to  prohibit  all  bids  or  purchases  of  a  security 
which  are  intended  to  peg,  fix,  or  stabilize 
the  price  of  a  security  unless  such 
transactions  are  for  the  purpose  of  facilitating 
a  particular  distribution  of  securities,  and  to 
make  conforming  amendments  to  piaragraph 
(1)  of  the  rule. 

e.  Securities  Exchange  Act  Release  No. 

9605  (May  24, 1972),  37  FR  10969  The 
Commission  proposed  amendments  adding 
new  paragraph  (d)(5)  to  Rule  17a-2  and 
revising  paragraph  (d)(1)  and  (e)  and 
Instruction  V  of  Form  X-17-A-1  to  require 
the  "not  as  manager”  reports  to  be  made  to 
the  syndicate  manager  within  five  business 
days  after  the  determination  of  stabilization. 

f.  Securities  Exchange  Act  Release  No. 

9717  (August  15. 1972),  37  FR  17383.  The 
Commission  amended  Rule  17a-2  to  add  new 
paragraph  (d)(5),  and  revised  paragraph  (d)(1) 
and  (e)  and  Instruction  V  of  Form  X-17A-1 
to  require  “not  as  manager”  reports  to  be 
made  to  the  syndicate  manager  within  five 
business  days  of  the  termination  of 
stabilization. 

g.  Securities  Exchange  Act  Release  No. 
9876  (November  27, 1972).  The  Commission 
clarified  the  amendments  to  Rule  17a-2  set 
forth  in  Securities  Exchange  Act  Release  No. 
9717. 

h.  Securities  Exchange  Act  Release  No. 
18983  (August  26. 1982),  47  FR  37580.  The 
Commission  proposed  amendments  to  Rules 
17a-2  and  lOb-7  to  require  that  information 
concerning  stabilizing  transactions  be 
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retained  by  the  managing  underwriter  and  to 
rescind  related  Form  X-17A-1. 

i.  Securities  Exchange  Act  Release  No. 
20155  (September  7, 1983),  48  FR  41377.  The 
Conunission  rescinded  Form  X-17A-1  and 
adopted  amendments  to  Rules  lOb-7  and 
17a-2  eliminating  the  requirement  that 
participants  in  an  offering  that  is  stabilized 
file  with  the  Commission  reports  of  their 
transactions  and  requiring  instead  that  the 
managing  underwriter  retain  information  on 
stabilizing  transactions. 

j.  Securities  Exchange  Act  Release  No. 

28732  (January  3. 1991),  56  FR  814.  The 
Commission  proposed  amendments  to  Rule 
lOb-7  to  permit  the  stabilizing  price  to  reflect 
the  price  in  the  foreign  market  which  is  the 
principal  market  for  such  security  if  the 
stabilizing  otherwise  complies  with  the  rule’s 
provisions. 

k.  Securities  Exchange  Act  Release  No. 

28733  (January  3. 1991J,  56  FR  820.  In 
connection  with  Securities  Exchange  Act 
Release  No.  28732,  the  Commission  proposed 
for  comment  Rule  3b-10,  which  would 
define  certain  terms  relevant  to  the 
increasing  internationalization  of  the  world 
securities  markets. 

l.  Securities  Exchange  Act  Release  No. 
33022  (Octobers,  1993),  58  FR  53220.  See 
11.W  supra. 

m.  Securities  Exchange  Act  Release  No. 

33137  (November  3. 1993),  58  FR  60324.  See 
^l.x  supra. 

n.  Securities  Exchange  Act  Release  No. 

33138  (November  3, 1993).  58  FR  60326.  See 
^l.y  supra. 

o.  Letter  Regarding  Regulation  S 
Transactions.  See  11. z  supra. 

3.  Rule  lOb-6:  rights  offerings,  a.  Securities 
Exchange  Act  Release  No.  5415  (December  6, 
1956),  21  FR  9983.  The  Commission 
proposed  to  amend  Rule  lOb-8  to  clarify  that 
the  rule  applies  only  to  distributions  of 
securities  being  offered  through  transferable 
rights  issued  on  a  pro  rata  basis  to  securities 
holders. 

b.  Securities  Exchange  Act  Release  No. 
18528  (March  3. 1982),  47  FR  11482.  The 
Commission  proposed  amendments  to  Rule 
lOb-8  to  extend  its  scope  to  “standby 
underwriters”  in  connection  with  a  call  for 
redemption  by  an  issuer  of  its  convertible 
securities. 

c.  Securities  Exchange  Act  Release  No. 
19565  (March  4, 1983),  48  FR  10628.  The 
Commission  amended  Rule  lOb-8,  extending 
its  scope  to  cover  purchasing  and  selling 
activity  by  broker-dealers  who  act  as 
“standby  underwriters”  in  connection  with  a 
call  for  redemption  of  convertible  securities. 

d.  Securities  Exchange  Act  Release  No. 
33022  (October  6, 1993),  58  FR  53220.  See 
ll.w  supra. 

e.  Securities  Exchange  Act  Release  No. 

33137  (November  3. 1993),  58  FR  60324.  See 
^l.x  supra. 

f.  Securities  Exchange  Act  Release  No. 

33138  (November  3. 1993),  58  FR  60326.  See 
ll.y  supra. 

g.  Letter  Regarding  Regulation  S 
Transactions.  See  fl.z  supra. 

4.  Rule  lOb-2.  a.  Securities  Exchange  Act 
Release  No.  1330  (August  4, 1937).  The 
Commission  adopted  Rule  lOb-2. 


b.  Various.  The  Commission  adopted  a 
variety  of  exchange  plans  pursuant  to 
paragraph  (d)  of  Rule  lOb-2. 

c.  Se^rities  Exchange  Act  Release  No. 
31520  (November  24, 1992),  57  FR  57397. 

The  Commission  proposed  to  rescind  Rule 
lOb-2  in  view  of  the  significant  changes  that 
have  occurred  in  the  securities  markets  since 
its  adoption  and  duplicative  coverage  of 
other  antiffaud  and  antimanipulation 
provisions  of  the  federal  securities  laws. 

d.  Securities  Exchange  Act  Release  No. 
32100  (April  2. 1993),  58  FR  18145.  The 
Commission  rescinded  Rule  lOb-2, 

5.  Rule  lOb-18.  a.  Securities  Exchange  Act 
Release  No.  17222  (October  17, 1980),  45  FR 
70890;  Securities  Exchange  Act  Release  No. 
10539  (December  6, 1973),  38  FR  3434; 
Securities  Exchange  Act  Release  No.  8930 
(July  13, 1970),  35  FR  11410.  On  three 
separate  occasions,  the  Commission 
proposed  Rule  13e-2  (predecessor  of  Rule 
lOb^lS)  to  regulate  purchase  of  certain 
classes  of  common  stock  and  preferred  stock 
by  or  for  the  issuer,  any  affiliate  of  the  issuer, 
or  any  “affiliated  purchaser,”  through 
disclosure  requirements  and  substantive 
purchasing  limitations  imposed  on  an  issuer 
and  on  any  affiliated  purchaser. 

b.  Securities  Exchange  Act  Release  No. 
19244  (November  17, 1982),  47  FR  53333. 

The  Commission  adopted  Rule  lOb-18  to 
provide  a  safe  harbor  from  liability  from 
manipulation  in  connection  with  purchases 
by  an  issuer  and  certain  related  persons  of 
the  issuer's  common  stock. 

6.  Rule  1  Oh-21,  a.  Securities  Exchange  Act 
Release  No.  10636  (February  11, 1974),  39  FR 
7806.  The  Commission  proposed  Rule  10b- 
21  to  deter  manipulative  short  selling  in 
connection  with  an  underwritten  offering. 

b.  Securities  Exchange  Act  Release  No. 
11328  (April  2, 1975),  40  FR  16090.  The 
Commission  reproposed  a  version  of  Rule 
lOb-21  which  would  deter  manipulative 
short  selling  prior  to  underwritten  offerings 
by  limiting  the  ability  of  short  sellers  to  make 
covering  purchases  from  certain  persons 
within  certain  periods  during  an 
underwriting. 

c.  Securities  Exchange  Act  Release  No. 
13092  (December  21. 1976),  41  FR  56542. 

The  Commission  proposed  an  alternative 
version  of  Rule  lOb-21  that  focused  on  short 
selling  itself,  rather  than  on  covering 
purchases,  and  would  regulate  short  sales 
from  the  preoffering  period  until  the  end  of 
the  post-offering  stabilization  arrangements 
through  the  use  of  a  “tick  test.” 

d.  Securities  Exchange  Act  Release  No. 
24485  (May  20, 1987),  52  FR  19885.  Pursuant 
to  a  petition  filed  by  the  NASD,  the 
Commission  reproposed  Rule  lOb-21  to 
prohibit  a  person  who  effects  short  sales  of 
an  equity  security  during  the  period  between 
the  filing  of  a  registration  statement  relating 
to  the  same  class  of  equity  securities  and  the 
commencement  of  the  distribution  of  such 
equity  securities,  from  covering  such  short 
sales  with  securities  purchased  frt>m  an 
underwriter  or  other  broker-dealer 
participating  in  the  offering  of  such 
securities. 

e.  Securities  Exchange  Act  Release  No. 
26028  (August  25, 1988),  53  FR  33455.  The 
Commission  adopted,  on  a  temporary  basis. 


Rule  10l>-21(T),  and  withdrew  the  first  three 
rule  proposals. 

f.  Securities  Exchange  Act  Release  No. 

33702  (March  2, 1994),  59  FR  10984.  The 
Commission  adopted  Rule  lOb-21  on  a 
permanent  basis. 

(FR  Doc.  94-9895  Filed  4-25-94;  8:45  am) 
BILUNG  CODE  8010-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

PNTL-68-92] 

RIN  1545-AR18 

Computation  of  Combined  Taxable 
Income  Under  the  Profit  Split  Method 
When  the  Possession  Product  Is  a 
Component  Product  or  an  End-Product 
Form;  Hearing 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  relating  to  the 
determination  of  combined  taxable 
income  under  the  profit  split  method. 
DATES:  The  public  hearing  will  be  held 
on  Monday,  June  13, 1994,  beginning  at 
10;00  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Monday,  May  23, 1994. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW, 
Washington,  DC.  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to  the  Internal  Revenue 
Service,  P.O.  Box  7604,  Ben  Franklin 
Station,  Attn:  CC:DOM:CORP:T:R 
IINTL-6&-921,  room  5228,  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  936  of  the 
Internal  Revenue  Code  of  1986.  These 
proposed  regulations  appeared  in  the 
Federal  Register  for  Wednesday. 

January  12, 1994  (59  FR  1690). 

The  rules  of  §  601.601  (a)(3)  of  the 
“Statement  of  Procedural  Rules”  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
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time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday, 
May  23, 1994,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  94-9964  Filed  4-25-94;  8:45  ami 
BILUNQ  coos  4830-01-P 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  6, 8. 10  and  11 

[Notice  No.  794] 

RIN  1512-AB10 

Unfair  Trade  Practices  Under  the 
Federal  Alcohol  Administration  Act 
{93F-003P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  ATF  is  proposing  to  amend 
trade  practice  regulations  under  the 
Federal  Alcohol  Administration  (FAA) 
Act  on  tied-house,  exclusive  outlets, 
commercial  bribery,  and  consignment 
sales  by  adding  standards  for  enforcing 
the  “exclusion”  element  where 
appropriate  and  by  revising  other 
regulations  as  the  result  of  an  agency 
review  and  an  industry  petition.  Under 
the  FAA  Act,  “exclusion,  in  whole  or  in 
part,  of  distilled  spirits,  wine,  or  malt 
beverages,  sold  or  offered  for  sale  by 
other  persons”  is  a  necessary  clement  of 
a  violation  of  the  tied-house,  exclusive 
outlets  or  commercial  bribery 
provisions.  Recent  court  rulings  have 
raised  questions  concerning  ATF’s 
traditional  interpretation  of  the  term 


“exclusion”.  ATF  Intends  to  use 
rulemaking  to  (1)  promulgate  a 
framework  for  establishing  “exclusion,” 
(2)  identify  promotional  practices  which 
result  in  retailer  control,  (3)  Identify 
promotional  practices  which  result  in 
exclusion  under  the  Act,  and  (4) 
identify  those  practices  for  which  there 
is  no  likelihood  that  exclusion  will 
result  and  for  which  the  Bureau  will  not 
take  action  (safe  harbors).  Other 
regulatory  amendments  are  also  made  as 
a  result  of  an  ATF  review  of  the 
regulations  and  an  industry  petition 
submitted  in  1992. 

DATES:  Written  comments  must  be 
received  by  June  27, 1994. 

ADDRESSES:  Send  written  comments  to; 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221;  Notice  No.  794. 

Copies  of  written  comments  in 
response  to  this  notice  of  proposed 
rulemaking  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Reference  Library,  Office 
of  Public  Affairs  and  Disclosure,  Room 
6300,  650  Massachusetts  Avenue  NW., 
Washington,  DC  20226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marjorie  Ruhf,  Wine  and  Beer  Branch, 
650  Massachusetts  Avenue  NW., 
Washington,  DC  20226;  telephone  (202) 
927-8230. 


The  Federal  Alcohol  Administration 
Act 

The  Federal  Alcohol  Administration 
Act  (hereinafter  referred  to  as  FAA  Act 
or  Act)  provides  for  Federal  regulation 
of  the  alcoholic  beverage  industry.  The 
FAA  Act  contains  particular  restrictions 
that  are  unique  to  ffie  alcoholic  beverage 
industry  and  reflects  Congress’  concern 
with  a  variety  of  trade  practices  and 
abuses  that  took  place  before,  during 
and  immediately  after  Prohibition.  This 
notice  of  proposed  rulemaking  focuses 
on  four  parts  of  the  statute.  Exclusive 
Outlet  (27  U.S.C.  205(a)),  Tied-House 
(27  U.S.C.  205(b)),  Commercial  Bribery 
(27  U.S.C.  205(c)),  and  Consignment 
Sales  (27  U.S.C.  205(d)).  The 
supplementary  information  is  divided 
into  two  sections.  The  first  section  deals 
with  the  subject  of  exclusion,  and  the 
second  section  covers  other  changes 
proposed  as  a  result  of  an  internal 
review  of  trade  practice  regulations  and 
an  industry  petition. 

Exclusion 

One  element  which  is  necessary  for 
these  practices  to  result  in  violation  of 
Federal  law  is  “exclusion,  in  whole  or 
in  part,  of  distilled  spirits,  wine,  or  malt 


beverages,  sold  or  offered  for  sale  by 
other  persons.” 

Although  exclusion  is  not  defined  in 
the  FAA  Act  or  in  the  current 
implementing  regulations  at  27  CFR 
parts  6,  8  and  10,  ATF  has,  in  the  past, 
held  that  “exclusion  in  part”  includes 
causing  retailers  to  purchase  less  of  a 
competing  brand  than  they  otherwise 
would  have  bought. 

In  a  recent  decision,  however.  Fedway 
Associates,  Inc.,  et  a!,  v.  United  States 
Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (Fedway),  976  F.2d  1416 
(DC  Cir.  1992)  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit,  held  that  Congress  had  intended 
something  more  than  just  a  retailer 
purchasing  less  of  a  competing  brand 
than  it  otherwise  would  have  and  for  a 
violation  to  occur  there  must  also  be  a 
tie  or  link  between  a  supplier  and 
retailer  that  at  least  threatens  the 
retailer’s  independence. 

The  court  based  this  conclusion  on 
several  points.  The  court  said 
“exclusion”  means  to  exclude  a  rival 
product  from  the  marketplace  by  some 
direct  action  of  the  violator.  Merely 
taking  some  action  which  influences  a 
retailer  not  to  purchase  a  rival  product 
is  not  exclusion  under  the  Act  if  the 
retailer’s  response  is  the  result  of  a  firee 
economic  choice.  This  interpretation  of 
exclusion  as  meaning  the  shutting  out  or 
expelling  of  a  rival’s  product,  according 
to  the  court,  is  consistent  with  conduct 
addressed  by  the  Act  silch  as  tied-house, 
commercial  bribery  and  exclusive 
outlets.  Any  broader  interpretation 
would,  in  the  view  of  the  court,  likely 
result  in  restriction  of  pro-competitive 
activities. 

The  Fedway  court  was  concerned  that 
ATF  enforcement  actions  could  hinder 
legitimate  competitive  activities. 
Consequently,  the  opinion  states  that  if 
ATF  suspects  a  particular  practice 
places  retailer  independence  at  risk  then 
the  agency  must  provide  substantial 
support  backing  up  its  suspicion.  This 
substantial  support  is  especially 
necessary  where  the  anticompetitive 
nature  of  the  means  to  induce  is 
“nowhere  apparent  on  its  face.” 

Factual  or  substantive  proof  is 
necessary,  the  court  stated,  to  ensure 
that  the  Government  does  not  take  an 
overly-broad  enforcement  posture  in  its 
efforts  to  prevent  potential  threats  to 
retailer  independence  and  risk 
outlawing  conduct  that  fosters  a 
competitive  alcohol  market.  In  the 
Fedway  proceeding,  the  court  held  this 
factual  basis  was  not  met  because  the 
only  datum  or  evidence  presented  was 
the  fact  that  certain  retailers  purchased 
less  of  a  rival  product. 
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In  summary,  the  court  offered  the 
following  guidance  about  this  statutory 
element: 

Congress,  we  are  satisfied,  used 
“exclusion”  to  indicate  placement  of  retailer 
independence  at  risk  by  means  of  a  “tie”  or 
“link”  between  the  wholesaler  and  the 
retailer  or  by  any  other  means  of  wholesaler 
control. 

[We  demand]  a  factual  showing  that 
retailer  independence  is  potentially 
threatened.  .  .  . 

[ATF  should]  take  reasonable  account  of 
both  policy  interests  underlying  the  [trade 
practice]  provisions. .  .  .  that  the  alcohol 
industry  requires  special  oversight  and 
regulation. .  .  .  and  the  value  of  pro- 
competitive  wholesale  promotions.  This 
value  derives  not  only  from  the  traditional 
benefits  of  competition  in  terms  of  lower 
prices  and  improved  quality,  but  also  .  .  . 
bom  the  fact  diat  a  competitive  alcohol 
market  helps  deter  the  formation  of  a  corrupt 
black  market. 

Finally,  in  arriving  at  a  reasonable 
interpretation  of  "exclusion”.  .  .  the  Bureau 
must  take  care  to  distinguish  rationally 
between  those  promotions  it  decides  are 
lawful  and  those  it  decides  are  not 

Proposed  Regulations 
The  proposed  amendments  and 
additions  to  the  regulations  on  the 
subject  of  exclusion  follow  a  framework 
which  ATF  believes  is  consistent  with 
the  statutory  interpretation  of  exclusion 
adopted  by  the  Fedway  court  as  well  as 
similar  concerns  previously  raised  in 
Foremost  Sales  Piombtions,  Inc.  v. 
Director,  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  860  F.2d  229  (7th  Cir. 
1988)  (Foremost).  The  courts  in  both 
Fedway  and  Foremost  found  that 
“exclusion”  as  used  in  the  FAA  Act 
cannot  occur  without  a  relationship  or 
arrangement  between  the  industry 
member  and  the  retailer  which  directly 
or  indirectly  threatens  the  retailer’s 
independence. 

ATF  proposes  to  amend  regulatory 
parts  of  title  27  CFR  relating  to 
exclusive  outlet  (part  8),  tied-house 
(part  6),  and  commercial  bribery  (part 
10),  by  adding  new  subparts  on 
exclusion.  Even  though  the  exclusive 
outlet  provision  was  not  involved  in  the 
Fedway  or  Foremost  decisions,  the 
provision  is  impacted  by  the  decisions 
since  the  provision  requires  the  showing 
of  exclusion  in  order  for  a  violation  to 
arise. 

ATF  proposes  to  describe  exclusion, 
in  whole  or  in  part,  of  distilled  spirits, 
wine  or  malt  beverages  sold  or  offered 
for  sale  by  others  as  occurring  (.1)  when 
a  practice  places  retailer  independence 
at  risk  by  means  of  a  tie  or  link  between 
the  industry  member  and  retailer  or  by 
any  other  means  of  industry  control 
over  the  retailer,  and  (2)  such  a  practice 
by  an  industry  member,  whether  direct, 


indirect,  or  through  an  affiliate,  results 
in  the  retailer  purchasing  less  that  it 
otherwise  would  have  of  a  competitor’s 
product.  The  proposed  regulations  will 
contain  a  set  of  criteria  by  which  ATF 
will  determine  the  existence  of  the  first 
element.  These  criteria  include  the 
duration  of  the  practice  or  promotion, 
the  degree  to  which  a  practice  involves 
an  industry  member  in  the  day-to-day 
operations  of  a  retailer,  and,  in  some 
cases,  the  non-discrimination  feature  of 
the  practice  where  it  is  available  to  all 
retailers.  Exclusion  will  exist  when  ATF 
can  establish  the  presence  of  both  of 
these  elements. 

In  addition,  ATF  proposes  to  identify 
certain  practices  which  it  believes,  by 
their  very  existence,  place  retailer 
independence  at  risk.  When  such 
practices  are  undertaken,  ATF  would  , 
determine  through  the  course  of  an 
investigation  whether  the  other 
exclusionary  element  set  forth  above  is 
present. 

In  addition,  ATF  proposes  to  revise 
and  consolidate  several  of  the 
provisions  contained  in  Subpart  D  of 
Part  6  of  the  current  regulations  which 
find  that  certain  practices  will  not  result 
in  exclusion  under  the  FAA  Act  (that  is, 
safe  harbors).  The  classification  of  these 
practices  is  intended  to  provide 
guidance  to  the  regulated  industry  so 
that  legitimate  product  marketing 
programs  can  be  developed  without  the 
uncertainty  of  a  potential  Federal 
enforcement  action.  Legitimate  product 
marketing  encourages  competition,  by 
large  and  small  businesses  alike,  on  the 
basis  of  price,  product  quality  and 
service. 

ATF  emphasizes  that  the  revision  of 
the  trade  practices  regulations  is  an 
ongoing  process.  Any  interested  person 
may  petition  for  a  rule  cdiange,  under  27 
CFR  71.41(c). 

Exclusive  Outlet 

Section  105(a)  of  the  FAA  Act  makes 
it  unlawful  for  an  industry  member  to 
require,  by  agreement  or  otherwise,  any 
retailer  engaged  in  the  sale  of  alcoholic 
beverages  to  purchase  any  such  product 
from  such  person  to  the  exclusion  in 
whole  or  in  part  of  alcoholic  beverages 
sold  or  offered  for  sale  by  other  persons 
in  interstate  or  foreign  commerce, 
provided  one  of  the  three  interstate  or 
foreign  commerce  jurisdirtional  clauses 
is  met. 

Retailer  independence  is  threatened 
in  an  exclusive  outlet  arrangement 
when  the  ability  of  the  retailer  to  decide 
w’hich  brands  of  alcoholic  beverages  to 
purchase  is  restricted  or  impeded.  In  the 
Fedwoy  context,  the  question  is  whether 
any  restriction  negates  the  retailer’s  free 


economic  choice  or  has  been  imposed 
by  the  industry  member. 

In  that  regard,  the  proposed 
regulations  identify  two  practices  that 
clearly  result  in  exclusion  under  section 
105(a)  of  the  Act.  The  first  practice 
involves  purchases  of  distilled  spirits, 
wine,  or  malt  beverages  by  a  retailer  as 
a  result,  directly  or  indirectly,  of  a  threat 
or  act  of  physical  or  economic  harm  by 
the  selling  industry  member.  The 
second  practice  involves  contracts 
between  an  industry  member  and  a 
retailer  which  require  the  retailer  to 
purchase  distilled  spirits,  wine  or  malt 
beverages  from  that  industry  member 
and  expressly  restrict  the  retailer  from 
purchasing,  in  whole  or  in  part,  such 
products  from  another  industry 
member.  In  both  situations,  exclusion  of 
a  competitor’s  products  results  directly 
from  the  arrangement  or  the  contract 
without  any  action  by  the  retailer. 
Further,  A’lF  views  an  exclusive  outlet 
arrangement  as  including  a  situation 
where  the  retailer  offers  exclusivity 
privileges  and  the  industry  member 
accepts  that  offer.  In  other  words,  it 
does  not  matter  whether  the 
requirement  originates  with  the  industry 
member  or  the  retailer,  rather,  the 
requirement  is  within  the  exclusive 
outlet  prohibition  so  long  as  it  is  part  of 
the  bargain. 

Tied-House 

Section  105(b)  of  the  FAA  Act  makes 
it  unlawful  for  an  industry  member  to 
induce  through  any  of  the  following 
means,  any  retailer  engaged  in  the  sale 
of  alcoholic  beverages  to  purchase  any 
such  products  from  such  person  to  the 
exclusion  in  whole  or  in  part  of 
alcoholic  beverages  sold  or  offered  for 
sale  by  other  persons  in  interstate  or 
foreign  commerce,  provided  one  of  the 
three  jurisdictional  clauses  is  met: 

(1)  By  acquiring  or  holding  any 
interest  in  any  license  with  respect  to 
the  premises  of  the  retailer;  or 

(2)  By  acquiring  any  interest  in  real  or 
personal  property  owned,  occupied,  or 
used  by  the  retailer  in  the  conduct  of  the 
business;  or 

(3)  By  furnishing,  giving,  renting, 
lending,  or  selling  to  the  retailer,  any 
equipment,  fixtures,  signs,  supplies, 
money,  or  other  things  of  value,  subject 
to  the  exceptions  prescribed  by 
regulations,  having  due  regard  to  public 
health,  the  quantity  and  value  of  articles 
involved,  established  trade  customs  not 
contrary  to  the  public  interest  and  the 
purposes  of  the  subsection;  or 

(4)  By  paying  or  crediting  the  retailor 
for  aqy  advertising  display  or 
distribution  service;  or 
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(5)  By  guaranteeing  any  loan  or 
repayment  of  any  financial  obligation  of 
the  retailer;  or 

(6)  By  extending  to  the  retailer  credit 
for  a  period  in  excess  of  the  credit 
period  usual  and  customary  to  the 
industry  for  the  particular  class  of 
transactions  as  ascertained  by  the 
Secretary  and  prescribed  by  regulation; 
or 

(7)  By  requiring  the  retailer  to  take 
and  dispose  of  a  certain  quota  of  any  of 
such  products. 

Retailer  independence  can  be 
threatened  in  a  tied-house  arrangement 
between  an  industry  member  and  a 
retailer  when  the  arrangement  involves 
a  continuing  business  relationship 
which  restricts  the  retailer’s  ability  to 
make  free  economic  choices  on  which 
brands  of  products  to  purchase.  In 
effect,  competition  is  restricted  because 
the  retailer  who  is  dependent  on  or  tied 
to  an  industry  member  cannot  make  free 
and  rational  business  choices  on 
whether  to  make  a  current  purchase 
from  another  industry  member  based  on 
current  business  considerations  such  as 
consumer  demand  or  lower  prices 
offered  by  the  competition. 

The  proposed  regulations  identify 
threats  to  a  retailer’s  independence 
which  include:  A  wholesaler’s  use  of 
partial  ownership  of  a  retailer  to  control 
the  retailer’s  purchases  of  alcoholic 
beverages,  sales  w’here  the  wholesaler 
conditions  the  purchase  of  one  distilled 
spirits  product  on  the  retailer 
purchasing  another  distilled  spirits 
product  at  the  same  time,  and 
wholesaler  control  over  the  retailer 
through  controlling  the  resetting  of  the 
products  on  a  retailer’s  premises. 

Slotting  fees  are  also  included  in  this 
proposed  category.  These  fees  are  paid 
to  a  retailer  in  order  to  obtain  premium 
shelf  space.  Data  and  information  on  the 
effect  of  such  fees  is  requested,  rather 
than  solely  statements  of  preference  by 
a  particular  industry'  member. 

As  discussed  in  the  material  relating 
to  consignment  sales,  the  prohibition  on 
other  than  a  bona  fide  sale  is  defined  to 
include  sales  in  connection  with  which 
the  industry  member  bears  the  cost  of 
display  by  purchasing  or  renting  a  trade 
buyer’s  shelf  space  to  be  occupied  by 
such  products.  Accordingly,  slotting 
fees  in  these  situations  are  within  the 
consignment  sale  proscriptions. 
Comments  are  sought  on  whether  the 
slotting  fee  should  be  addressed  in  both 
tied-house  and  consignment  sale 
regulations  or  are  more  appropriately 
covered  by  only  one  of  the  provisions. 

With  respect  to  the  practices  listed  in 
proposed  §6.152,  ATF  will  be  required 
to  determine  whether  the  practice 
results  in  the  retailer  purchasing  less 


than  it  otherwise  would  have  of  a 
competitor’s  product. 

The  proposed  regulations  also 
identify  certain  practices  that  will  not 
result  in  exclusion.  These  are  the 
practices  allowed  under  the  regulatory 
exceptions  to  the  tied-house  provisions 
(safe  harbors).  For  instance,  the 
proposed  regulations  recognize  that 
certain  retail  activities  of  a  temporary 
nature,  such  as  weekend  events  and 
community  festivals,  are  also  so  minor 
in  the  retail  marketplace  so  as  not  to 
justify  Federal  intervention.  (Revisions 
to  these  regulatory  exceptions  are  also 
proposed  in  this  notice  and  discussed  in 
detail  below.) 

Commercial  Bribery 

Section  105(c)  of  the  FAA  Act  makes 
it  unlawful  for  an  industry  member  to 
induce  through  any  of  the  following 
means,  any  trade  buyer  engaged  in  the 
sale  of  alcoholic  beverages,  to  purchase 
any  such  products  from  such  person  to 
the  exclusion  in  whole  or  in  part  of 
alcoholic  beverages  sold  or  offered  for 
sale  by  other  persons  in  interstate  or 
foreign  commerce,  provided  one  of  the 
three  jurisdictional  clauses  is  met: 

(1)  By  commercial  bribery;  or 

(2)  By  offering  or  giving  any  bonus, 
premium,  or  compensation  to  any 
officer,  or  employee,  or  representative  of 
the  trade  buyer. 

Commercial  bribery  situations  involve 
the  receipt  of  money  or  a  premium  by 
an  officer,  employee,  or  representative 
of  the  trade  buyer.  Payment  made 
directly  to  business  entities  (i.e.,  the 
corporation,  partnership,  or  individual 
owning  the  business)  for  the  use  of  the 
business  does  not  constitute  a 
commercial  bribe.  The  independence  of 
the  trade  buyer  is  threatened  in  a 
commercial  bribery  situation  because 
the  officer,  employee,  or  representative 
of  the  trade  buyer  is  making  a 
purchasing  decision  as  a  result  of  the 
money  or  premium  received  personally 
and  not  based  on  business  or  marketing 
factors  which  further  the  interests  of  the 
trade  buyer  itself. 

Tbe  proposed  regulations  identify 
promotional  conduct  by  an  industry 
member  that  involves  the  payment  of 
money  or  another  premium  to  an 
employee  or  representative  of  a  trade 
buyer  without  the  knowledge  of  the 
trade  buyer  as  practices  under  the  Act 
that  place  retailer  independence  at  risk. 
The  Fedway  court  noted  that  previous 
case  law  upheld  as  actionable  these 
types  of  payments.  These  payments 
were  viewed  as  anti-competitive 
because  one  competitor  gained  a 
competitive  advantage  over  another 
competitor  by  reason  of  a  “secret  and 
corrupt  dealing  with  employees  or 


agents  of  prospective  purchasers.’’  See, 
Awerican  Distilling  Co.  v  Wisconsin 
UquorCo.,  104  F.2d  582  (7th  Cir.  1939). 
Even  where  such  practices  exist,  ATF 
would  still  be  required  to  demonstrate 
that  they  affect  the  trade  buyer’s 
purchases  in  order  to  establish 
exclusion.  With  respect  to  those 
practices  not  mentioned  herein,  ATF 
would  be  required  to  demonstrate  the 
existence  of  both  of  the  elements  of 
exclusion  set  forth  above. 

Criteria  for  Determining  Retailer 
Independence 

ATF  is  proposing  criteria  by  w'hich  to 
evaluate  whether  or  not  a  particular 
practice  places  retailer  independence  at 
risk.  Elements  which  have  repeatedly 
been  mentioned  in  court  cases  are 
degree  of  control  exercised  over  trade 
buyers’  purchasing  decisions,  duration 
of  the  practice,  indiscriminateness, 
contractual  or  other  enforceable 
requirements.  The  goal  of  regulating 
trade  practices  in  the  alcoholic  beverage 
industry  has  been  identified  as  healthy 
competition  in  order  to  insure  the  best 
possible  price,  quality  and  selection  for 
the  consumer  and  to  prevent  formation 
of  a  corrupt  black  market. 

The  proposed  criteria  are  indications 
that  a  particular  practice,  other  than 
those  in  §§6.152,  8.52,  and  10.52, 
places  retailer  independence  at  risk.  A 
practice  need  not  meet  all  of  the  criteria 
specified  in  order  to  place  retailer 
independence  at  risk. 

(a)  The  practice  restricts  or  hampers 
the  free  economic  choice  of  a  retailer  to 
decide  which  products  to  purchase  and 
the  quantity  in  which  to  purchase  them 
for  sale  to  consumers. 

(b) -The  industry  member  obligates  the 
retailer  to  participate  in  the  promotion 
to  obtain  the  industry  member’s 
product. 

(c)  The  retailer  has  a  continuing 
obligation  to  purchase  or  otherwise 
promote  the  industry  member’s  product. 

(d)  The  retailer  has  a  commitment  not 
to  terminate  its  relationship  with  the 
industry  member  with  respect  to 
purchase  of  the  industry  member’s 
products. 

(e)  The  practice  involves  the  industry 
member  in  the  day-to-day  operations  of 
the  retailer.  For  example,  the  industry 
member  controls  the  retailer’s  decisions 
on  which  brand  of  products  to  purchase, 
the  pricing  of  products,  or  the  manner 
in  which  the  products  will  be  displayed 
on  the  retailer’s  premises. 

(f)  The  practice  is  discriminatory  in 
that  it  is  not  offered  to  all  retailers  in  the 
local  market  on  the  same  terms  without 
business  reasons  present  to  justify  tbe 
difference  in  treatment. 
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Other  Proposed  Changes 

In  1988,  ATF  designated  an  agency 
task  force  to  review  the  trade  practice 
regulations  and  ATF’s  enforcement 
experience,  since  1980,  and  determine 
whether  revisions  were  needed.  ATF 
determined  that  certain  regulations  may 
need  to  be  modified  or  clarified  to 
provide  guidance  to  the  industry  on 
ATF’s  interpretations  of  the  trade 
practice  statute.  Such  guidance  has  been 
provided  by  rulings  and  industry 
circulars.  This  notice  proposes 
incorporating  these  rulings  and  industry 
circulars  into  the  regulations. 

In  addition  to  changes  identified  in 
the  Bureau’s  own  review,  this  notice 
responds  to  changes  suggested  in  a 
February,  1992,  petition  filed  by 
representatives  of  the  Distilled  Spirits 
Council  of  the  United  States,  Inc. 
(DISCUS),  the  National  Association  of 
Beverage  Importers,  Inc.  (NABI),  Wine 
and  Spirits  Wholesalers  of  America,  Inc. 
(WSWA),  the  National  Licensed 
Beverage  Association  (NLBA),  and  the 
National  Liquor  Stores  Association,  Inc. 
(NLSA).  This  petition  superseded  an 
earlier  petition  filed  by  DISCUS  and 
NABI  with  ATF.  ATF  requested  that 
DISCUS  and  NABI  work  with  all 
segments  of  the  alcohol  beverage 
industry  to  reach  a  consensus 
concerning  the  various  proposals  to 
revise  the  trade  practice  regulations. 

The  1992  petition  reflects  a  culmination 
of  that  effort  by  the  supplier, 
wholesaler,  and  retailer  organizations 
noted  above. 

ATF  is  proposing  to  revise  or  add 
regulations  in  27  CFR  Parts  6,  8,  10,  and 
11,  in  areas  suggested  by  the  industry 
petition  and  in  trade  practice  areas 
identified  by  ATF  as  appropriate  for 
rulemaking.  The  proposed  revisions  and 
additions  are  discussed  below. 

Scope  of  Parts  6,  8, 10  and  11 

ATF  is  proposing  to  revise  §§  6.1,  8.1, 
10.1  and  11.1  to  reflect  the 
recodification  of  the  Federal 
Administration  Act  which  included 
renumbering  the  trade  practice  section 
from  section  5  to  section  105  and  to 
better  reflect  the  function  of  the 
proposed  regulations. 

Administrative  Provisions  in  Parts  6,  8, 
10  and  11 

ATF  proposes  adding  new  regulations 
stating  that  ATF  officers  are  authorized 
to  examine  relevant  records  of  an 
industry  member  and  to  subpoena 
relevant  records  from  any  person.  These 
new  regulations  would  be  codified  as 
§§  6.5,  8.5, 10.5  and  11.5.  Current 
regulations  do  not  contain  any  reference 
to  ATF’s  statutory  authority  to  examine 


and  subpoena  records  and  to  require 
reports  from  industry  members. 

Section  102(c)  of  the  FAA  Act  (27 
U.S.C  202(c))  incorporates  by  reference 
the  provisions  of  sections  49  and  50  of 
title  15,  U.S.C.  of  the  Federal  Trade 
Commission  Act  which  vests  in  ATF 
investigative  subpoena  authority  and 
the  right  to  examine  and  copy  relevant 
data  subject  to  an  FAA  Act 
investigation.  In  addition,  section  102(d) 
provides  authority  to  require  such 
reports  as  are  necessary  to  effectuate  the 
purposes  of  the  statute. 

Pursuant  to  15  U.S.C.  49  and  50  as 
made  applicable  by  section  102(c),  ATF 
may  examine,  at  all  reasonable  times, 
any  documentary  evidence  which  is 
necessary  to  determine  whether  the  . 
person,  partnership,  or  corporation 
being  investigated  or  proceeded  against 
violated  the  FAA  Act.  The  right  to 
examine  includes  the  right  to  copy  any 
such  documentary  evidence.  In 
addition,  section  49  autliorizes  the 
issuance  of  a  subpoena  for  any  person, 
partnership,  or  corporation  to  produce 
records  or  give  testimony  relevant  to  an 
investigation  of  a  violation  of  the  FAA 
Act. 

In  addition,  pursuant  to  section 
102(d)  of  the  FAA  Act,  new  regulations 
are  proposed  for  parts  6,  8,  and  10, 
authorizing  the  regional  director 
(compliance)  to  require  a  letter  report 
from  industry  members  regarding 
information  on  sponsorships, 
advertisements,  promotions,  and  other 
activities  conducted  by,  or  on  behalf  of, 
or  benefiting  the  industry  member.  The 
reporting  requirement  will  be  used  on  a 
case-by-case  basis,  rather  than  as  a 
recurrent  and  periodic  reporting 
requirement  such  as  a  monthly  report  of 
activities  applying  to  all  industry 
members.  ATF  does  not  feel  that  a 
reporting  requirement  is  needed  for  part 
11,  Consignment  Sales. 

Meaning  of  Terms  Revisions  in  Parts  6, 
8, 10  and  11 

ATF  is  proposing  to  add  the  terms 
“ATF  officer’’  and  "Director”  to  the 
definitions  in  27  CFR  6.11,  8.11, 10.11, 
and  11.11  to  correspond  to  the  terms  in 
the  proposed  administrative  provisions 
in  §§6.5,  8.5, 10.5,  and  11.5,  discussed 
above. 

ATF  Is  proposing  to  define  the  term 
"brand”  in  27  CFR  6.11,  since  a  number 
of  dollar  limitations  on  things  of  value 
which  may  lawfully  be  given  to  retailers 
is  on  a  “per  brand”  basis.  The  definition 
proposed  is  drawn  from  ATF  Ruling  81- 
1,  Q.B.  1981-2,  page  27,  but  ATF  has 
narrowed  the  proposed  definition  to 
exclude  changes  in  the  color  or  design 
of  the  label. 


ATF  is  proposing  adding  the  term 
"Regional  director  (compliance)”  to  the 
definitions  in  27  Cra  6.11,  8.11  and 
10.11  to  correspond  to  the  term  in  the 
proposed  administrative  provisions. 

The  petitioners  believe  that  the 
definition  of  “retailer”  should  be 
revised  in  27  CFR  parts  6  and  8.  The 
current  provision  excludes  wholesalers 
who  make  incidental  retail  sales 
representing  less  than  5  percent  of  their 
sales  during  the  preceding  two  months. 
The  petitioners  state  that  a  supplier 
cannot  know  whether  the  wholesaler’s 
retail  sales  are  within  the  5  percent 
limitation  and  suggest  eliminating  that 
standard.  The  petitioners  also  believe 
that  the  definition  of  "retailer”  should 
be  clarified  in  order  to  ensure  that  this 
definition  is  consistent  with  §  6.2  which 
defines  the  territorial  extent  of  part  6  of 
the  regulations. 

ATF  believes  that  removal  of  the  5 
percent  limitation  would  make  the 
definition  too  broad.  For  example, 
without  the  percent  limitations,  a 
wholesaler  who  makes  a  single  sale  to 
a  consumer  is  deemed  to  be  a  retailer. 
Also,  the  petitioners’  proposed 
definition  would  exclude,  as  a  retailer, 
someone  within  the  United  States  who 
makes  sales  for  consumption  outside  of 
the  United  States:  i.e.,  a  duty  free  shop. 
The  FAA  Act  itself  does  not  allow  this 
type  of  exception  to  the  territorial 
coverage  of  the  law.  Therefore,  ATF 
does  not  agree  with  this  proposal.  For 
the  same  reasons,  ATF  does  not  agree 
with  the  proposed  amendment  to  the 
definition  of  “retailer  establishment.” 

ATF  is  proposing  to  change  the  term 
“retailer  establishment”  in  27  CFR  6.11 
to  “retail  establishment”,  since  that  is 
the  term  used  in  27  CFR  part  6 
regulations.  The  term  “retail 
establishment”  in  27  CFR  8.11  will  be 
removed  because  the  term  is  not  used  in 
27  CFR  part  8  regulations. 

Part  6 — “Tied-House” 

Sections  6.25  Through  6.33,  Interest  in 
Retail  Licensee 

The  petitioners  state  that  these 
sections  of  the  regulations  provide 
identical  treatment  concerning  an 
interest  of  an  industry  member  in  a 
license  with  respect  to  a  retailer’s 
premises  (§§  6.25-6.27)  and  in  real  or 
personal  property  owned,  occupied,  or 
used  by  the  retailer  in  the  conduct  of  the 
business  (§§6.31-6.33).  The  petitioners 
feel  that  combining  the  provisions, 
which  they  believe  parallel  each  other 
(§§  6.25  and  6.31 :  6.26  and  6.32;  and 
6.27  and  6.33),  will  enhance  the 
simplicity  and  clarity  of  the  rules. 

Further,  the  petitioners  recommend 
clarifying  changes  to  existing 
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regulations  to  ensure  that  there  is  no 
misunderstanding  that  a  violation  of  the 
FAA  Act  does  not  occur  merely  upon  a 
finding  of  the  existence  of  the  means  to 
induce.  The  petitioners  believe  that  the 
wording  of  several  existing  regulations 
describing  various  means  to  induce 
results  in  industry  confusion  since  such 
sections  are  written  in  terms  describing 
“prohibited  means  to  induce.” 

The  petitioners  believe  that  the  term 
“prohibited”  should  be  deleted  from 
such  sections  in  order  to  avoid  any 
contention  or  confusion  that  this 
provision,  read  separately  from  §6.21, 
allows  for  finding  a  violation  of  the  FAA 
Act  without  also  establishing  that  the 
means  to  induce  results  in  exclusion. 
While  the  petitioners  recognize  that 
these  sections  are  subject  to  the  general 
application  provisions  of  §6.21,  which 
states  that  these  means  to  induce  are 
unlawful  only  if  they  result  in 
exclusion,  they  believe  such  a  change 
will  help  reduce  the  possibility  of 
industry  confusion  on  this  issue.  The 
same  request  was  made  concerning 
§§6.31,  6.41,  6.51,  6.61,  6.65  and  6.71, 
which  all  contain  similar  language. 

ATF  does  not  object  to  revising  the 
language  in  §§6.25,  6.31,  6.41,  6.51, 
6.61, 6.65  and  6.71.  ATF  proposes  to 
adopt  this  suggestion  but  would  replace 
the  word  “inducement,”  with  “means  to 
induce,”  in  order  to  correspond  with  the 
wording  of  the  FAA  Act.  Conforming 
changes  w’ere  also  made  to  the  language 
in  §§6.27  and  6.33. 

ATF  does  not  believe  that  the 
provisions  of  §§6.25  through  6.33 
should  be  combined  in  the  various  ways 
proposed  by  the  petitioners.  From  a 
structural  point  of  view,  merging  §§6.25 
through  6.33  fundamentally  alters  the 
organization  of  subpart  C  of  part  6. 
Subpart  C  is  divided  into  topics  (with 
titles)  which  parallel  sections  105(b)(1) 
through  (7)  of  the  FAA  Act.  The 
proposed  merger  of  the  corresponding 
sections  will  mean  that  the  regulations 
applicable  to  an  interest  in  retail 
property  under  section  105(b)(2)  w'ill  be 
contained  in  a  group  of  the  regulations 
categorized  under  an  interest  in  a  retail 
license  under  section  105(b)(1).  ATF 
believes  that  it  may  be  confusing  for  a 
person  or  industry  representative 
relying  on  the  part  6  regulations  to  look 
under  the  regulations  on  a  retail  license 
for  a  regulation  relating  to  an  interest  in 
retail  property. 

Section  6.42,  Third  Party  Arrangements 
ATF’s  review  of  its  regulations 
disclosed  that  some  confusion  exists 
over  the  breadth  of  the  proscription  on 
indirect  means  to  induce.  Some 
industiy  members  incorrectly  view  the 
two  examples  in  §  6.42  as  exclusive  of 


the  situations  covered  by  the  regulation. 
Additionally,  ATF  believes  some 
industry  members  interpret  the 
examples  as  meaning  the  third  party 
receiving  the  means  to  induce  must  be 
an  agent  of  an  individual  retailer. 

By  enacting  the  phrase  “directly  or 
indirectly  or  through  an  affiliate,” 
Congress  intended  the  broadest  possible 
application  of  the  proscriptions  of  the 
FAA  Act.  The  term  “indirectly” 
encompasses  more  than  simply  trade 
practice  activities  with  agents  of 
retailers.  It  covers  such  activities  with 
any  representative  of  a  retailer  or 
industry  member,  whether  or  not  such 
representative  is  technically  an  agent  of 
the  retailer  or  industry  member.  Thus, 
an  industry  member  providing  the 
means  to  induce  to  any  third  party  who 
will  pass  the  means  on  to  the  retailer, 
or  use  them  in  a  manner  to  benefit  the 
retailer,  is  indirectly  providing  the 
means  to  induce  to  the  retailer. 

Accordingly,  ATF  proposes  revising 
§  6.42  to  clarify  that  the  examples  are 
simply  illustrative  and  not  exclusive  of 
the  situations  resulting  in  indirect 
inducements.  A  revision  to  the  final 
sentence  is  proposed  for  clarity. 

Section  6.43,  Sale  of  Equipment 

The  petitioners  recommend  deleting 
the  last  sentence  of  §  6.43.  The 
petitioners  believe  that  negotiation  by 
an  industry  member  with  an  equipment 
company  for  a  special  price  for  a  retailer 
for  equipment  should  not  be  a  means  to 
induce  unless  the  industry  member 
subsidizes  the  special  price. 

ATF  does  not  agree.  The  means  to 
induce  is  not  the  special  price,  but  the 
service  provided  by  the  industry 
member  in  negotiating  with  the 
equipment  company,  or  using  its 
influence  on  behalf  of  the  retailer.  In  the 
past,  ATF  has  experienced  cases  in 
which  a  retailer,  believing  that  it 
received  special  price  consideration, 
altered  its  buying  patterns  resulting  in 
exclusion  of  a  competitor’s  products. 
Also,  a  conforming  change  to  the  cross- 
reference  is  proposed. 

Section  6.46,  Outside  Signs 

ATF  proposes  to  make  outside  signs 
an  exception  in  subpart  D.  See  the 
discussion  under  proposed  §6.102. 

Section  6.47,  Items  Intended  for 
Consumers 

The  petitioners  recommend  deleting 
this  section  because  they  believe  that  it 
is  redundant  and  unnecessary  in  light  of 
§6.93  and  their  proposed  revisions  to 
§6.87. 

ATF  proposes  to  remove  this  section 
since  the  general  prohibition  in  §  6.41 
covers  things  of  value  not  specifically 


excepted  in  subpart  D.  Those  of  the 
examples  listed  in  §  6.47  which  ATF 
proposes  to  allow  will  be  listed  in  the 
proposed  revision  of  §  6.84,  Point  of  sale 
advertising  and  consumer  advertising 
specialties. 

Section  6.52,  Cooperative  Advertising 

ATF  proposes  that  the  phrase  “placed 
by  the  retailer”  be  deleted  from  this 
section  and  that  language  be  added  to 
emphasize  that  it  does  not  matter 
whether  the  retailer  or  the  industry 
member  places  the  advertisement.  The 
means  to  induce  to  be  addressed  here  is 
the  cooperative  nature  of  the  transaction 
and  the  benefit  received  by  the  retailer. 

For  clarity,  ATF  proposes  cross- 
referencing  §6.52  to  §6.98,  Advertising 
Service. 

Section  6.67,  Sales  to  a  Retailer  Whose 
Account  is  in  Arrears 

ATF’s  current  position  is  contained  in 
Revenue  Ruling  54-162, 1954-1  C.B. 

340.  On  August  1, 1979,  ATF  proposed 
a  regulation  (Notice  No.  327,  44  FR 
45298)  on  credit  arrears  which  would 
have  provided  that  a  supplier  could 
continue  to  sell  to  a  retailer,  with 
unpaid  purchases  existing  in  excess  of 
30  days,  without  violating  the  extension 
of  credit  provision  if  the  retailer  either 
made  payments  in  accordance  with 
Revenue  Ruling  54-162  or  the  amount 
of  arrears  did  not  exceed  an  average 
purchase  by  the  retailer  from  the 
supplier  over  the  preceding  4  month 
period. 

Commenters  on  the  proposal  objected 
to  the  proposal  stating  that  it  would 
require  extensive  bookkeeping  checks  or 
it  might  force  repayment  of  large 
outstanding  debts  in  order  to  keep 
dealing  with  a  wholesaler.  Several 
commenters  recommended  that  ATF 
simply  adhere  to  the  credit 
requirements  imposed  by  State  law. 

ATF  w'ithdrew  the  proposal  (T.D.  ATF- 
74,  45  FR  63242,  September  23,  1980) 
from  further  consideration.  ATF  is  again 
raising  the  issue  and  proposing  to  adopt 
in  the  regulations  the  position  stated  in 
Revenue  Ruling  54-162.  However, 
comments  on  other  possible  approaches 
will  be  considered. 

Section  6.71,  Quota  Sales  and  Section 
6.72,  Tie-in  Sales 

In  addition  to  the  language  change  to 
§6.71  discussed  under  §6.41,  the 
petitioners  propose  to  eliminate  the  tie- 
in  prohibition  in  §6.72  and  con.solidate 
the  remaining  provisions  into  §  6.71. 

The  petitioners  recommend  deleting  the 
first  tw’o  sentences  of  §  6.72  because 
they  believe  that  there  is  no  statutory 
basis  for  this  regulation  under  the  FAA 
Act.  The  petitioners  state  that  the  classic 
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“tying  relationship”  prohibited  by  the 
antitrust  laws  is  not  addressed  by 
section  105  of  the  FAA  Act 
notwithstanding  that  subsection  105(b) 
of  the  FAA  Act  bears  the  heading  “Tied- 
House.”  The  petitioners  further  state 
that  prohibitions  against  tie-in 
agreements  are  covered  adequately  by 
the  Federal  antitrust  laws. 

The  tie-in  sale  described  in  the 
regulations  is  a  form  of  quota  sale 
covered  by  the  Act.  Moreover,  ATF  feels 
that  §  6.71  and  §  6.72  are  distinct  from 
one  another  and  should  be  kept  separate 
to  insure  clarity  and  foster 
understanding  of  the  regulations.  The 
fact  that  another  Federal  law  may  apply 
to  such  a  practice  is  not  relevant  to 
whether  such  a  practice  is  covered  by 
the  FAA  Act.  Additionally,  ATF 
proposes  revising  §  6.72  to  cover 
expressly  a  particular  type  of 
transaction  as  a  tie-in  sale. 

Subpart  D — Exceptions 
Many  changes  discussed  in  the  first 
section  of  the  Supplementary 
Information  on  Exclusion  affect  this 
subpart.  The  discussion  which  follows 
is  limited  to  specific  requests  by  the 
industry  or  findings  of  ATF’s  own 
internal  review  which  were  not 
discussed  in  that  earlier  section. 

Section  6.81,  General 
The  petitioners  propose  amending 
§  6.81(a)  by  deleting  the  second 
sentence  which  prohibits  an  industry 
member  from  conditioning  the 
providing  of  items  or  services  allowed 
under  subpart  D  on  the  purchase  of 
distilled  spirits,  wine,  or  malt  beverages. 
ATF  agrees  this  prohibition  is  not 
necessary  for  most  items,  and  will 
remove  the  prohibition  from  the  general 
section  and  place  it  in  the  specific 
sections  where  such  conditioning  has 
been  a  concern,  for  instance,  §  6.83  on  ■ 
product  displays. 

Section  6.81(b),  Recordkeeping 
requirements,  requires  industry 
members  to  maintain  certain  records 
which  can  be  used  to  substantiate 
claims  that  items  provided  to  retailers 
are  within  the  subpart  D  exceptions  to 
the  tied-house  prohibitions.  The 
petitioners  propose  deleting  §  6.81(b)  in 
its  entirety,  thereby  eliminating  all 
!  recordkeeping  requirements.  The 

j  petitioners  state  that  “(t)his  change 

j  should  be  adopted  because  the  FAA  Act 

[  neither  provides  nor  suggests  that  any 

!  such  requirements  can  be  imposed.” 

The  petitioners  further  state  that  if  it 
is  decided  not  to  delete  §  6.81(b)  in  its 
entirety,  they  recommend  the  addition 
of  language  to  this  paragraph  to  make  it 
clear  that  no  separate  violation  of  the 
FAA  Act  shall  arise  from  the  failure  of 


an  industry  member  to  maintain  records 
in  accordance  with  the  requirements  of 
§  6.81(b).  The  petitioners  believe  that 
the  FAA  Act  neither  creates  nor 
supports  the  existence  of  any  such 
violation  of  the  FAA  Act. 

The  proposal  to  eliminate  the 
requirement  to  keep  records  which 
substantiate  industry  members’  claims 
that  items  provided  retailers  are  within 
the  exceptions  would  negate  ATF’s 
capability  to  verify  compliance  with  the 
dollar- limitations  and  any  other 
requirements  of  subpart  D.  The 
limitations  in  each  exception  section  of 
the  regulations  would  be  imenforceable 
if  ATF  had  no  way  to  verify  compliance 
with  the  requirements  of  such 
exceptions.  Where  the  industry  member 
fails  to  keep  the  required  records,  the 
industry  member  is  not  eligible  for  the 
regulatory  exception  in  that  particular 
transaction.  No  separate  recordkeeping 
violation  would  be  charged. 

Section  6.82,  Cost  Adjustment  Factor 

While  the  petitioners  do  not  request  a 
specific  change  to  this  section,  they 
request  that  ATF  explore  alternate 
methods  which  would  be  cost  effective 
for  ATF  to  convey  this  information  in  a 
manner  that  continues  to  ensure  that  all 
permittees  are  apprised  of  the  annual 
dollar  adjustments.  Instead,  ATF 
proposes  to  delete  this  section  and 
periodically  review  the  amounts  if 
necessary. 

Section  6.83,  Product  Displays 

The  petitioners  recommended 
amending  the  definition  of  product 
display  to  substitute  “  *  *  *  and  similar 
items  the  primary  function  of  which  is 
to  hold,  display  or  shelve  consumer 
products.”  for  “  *  •  •  and  the  like,” 
which  appears  in  the  current  regulation. 
ATF  is  incorporating  this  change  in  its 
proposed  revision,  but  proposes  the 
phrase  “hold  and  display”  for  clarity. 

The  petitioners  also  requested  that 
ATF  amend  the  dollar  limitation  in  the 
regulation  to  reflect  the  current  adjusted 
rate.  Instead,  ATF  proposes  a  $500  per 
brand  at  any  one  time  per  retail 
establishment  limitation  for  the  current 
limitation  of  $100  (as  adjusted)  per  year 
per  brand  per  retail  establishment.  As 
noted  earlier,  ATF  proposes  narrowing 
the  definition  of  the  term  “brand”  and 
requests  comments  on  the  definition. 

Although  the  general  prohibition 
against  an  industry  member  imposing 
conditions  on  receipt  of  items  allowed 
in  subpart  D  has  been  removed  from 
§  6.81,  the  proposed  §  6.83  states  that 
giving  or  selling  product  displays  may 
be  conditioned  upon  the  purchase  of  the 
distilled  spirits,  wine  or  malt  beverage 
product  advertised  thereon  in  a  quantity 


only  necessary  for  the  initial  completion 
or  use  of  the  product  display.  The  loan 
or  rental  of  product  displays  would  not 
be  within  the  exception.  Such  a 
continuing  tie  would  not  be  consistent 
with  the  intent  of  the  Act.  Industry 
members  have  long  argued  that  they 
should  be  allowed  to  condition  receipt 
of  product  displays  on  the  purchase  of 
a  limited  quantity  of  the  product 
advertised.  The  dollar  limit  of  $500  per 
brand,  coupled  with  the  requirements 
for  permanently  inscribed  advertising 
and  transfer  of  ownership  of  product 
displays  to  the  retailer  minimizes  the 
inducement  value  to  the  retailer.  The 
combination  of  these  factors  allows 
product  displays  to  be  excepted  from 
the  regulations  of  Part  6,  and  would  be 
the  basis  for  allowing  the  industry 
member  to  condition  receipt  of  such 
materials  as  described  above. 

Section  6.84,  Point  of  Sale  Advertising 
and  Consumer  Advertising  Specialties 

Promotions  and  practices  currently 
allowed  under  the  regulatory  exceptions 
to  the  tied-house  provisions  are  safe 
harbors.  This  notice  proposes  a  revision 
to  those  exceptions  which  would 
combine  several  of  the  current 
exceptions  into  one  general  regulatory 
section.  The  approach  of  having  a  single 
general  section  addressing  all  of  the 
similar  activities  gives  greater  flexibility 
to  the  industry. 

The  proposed  regulations  combine  the 
exceptions  listed  in  §§  6.84,  6.85,  6.86 
and  6.87,  (inside  signs,  retailer 
advertising  specialties,  wine  lists  and 
consumer  advertising  specialties)  into  a 
revised  §  6.84,  Point  of  sale  advertising 
and  consumer  advertising  specialties. 
Items  intended  for  consumers  currently 
identified  in  §6.47  are  also  included  in 
the  proposed  listing  of  exceptions.  The 
petitioners  requested  that  ATF  amend 
the  dollar  limitation  to  reflect  the 
adjusted  rates,  but  instead,  under  ATF’s 
proposed  revision  there  will  be  no  limit 
to  the  specified  point  of  sale  (POS) 
materials  furnished  by  an  industry 
member  to  a  retail  establishment. 

The  petitioners  also  requested  that  the 
term  “wine  lists”  be  expanded  to 
include  all  alcoholic  beverages.  Instead, 
the  proposed  §6.84  permits  all  lists  or 
menus,  subject  to  the  conditions  in 
paragraph  (c)  of  the  section. 

Section  6.86,  Temporary  Retailers 

ATF  proposes  adding  a  new  section 
which  will  allow  furnishing  things  of 
value  to  a  temporary  retailer. 
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Section  6.88,  Glassware — Section  6.89, 
Tapping  Accessories — Section  6.90, 
Supplies — Section  6.97,  Coil  Cleaning 
Service 

The  petitioners  recommend  that  these 
four  sections  be  combined  in  a  new 
section  6.88,  imder  the  title  “Equipment 
and  supplies,”  because  they  deal  with 
similar  types  of  merchandise  and 
impose  similar  conditions.  As  with 
other  subpart  D  exceptions  which 
combine  similar  types  of  merchandise, 
(viz.,  §§  6.83,  6.87  and  6.89),  the 
petitioners  feel  that  combining  these 
items  in  one  section  will  enhance  the 
simplicity  and  clarity  of  the  rules. 

The  petitioners  also  recommend 
several  other  revisions  to  this 
consolidated  section.  They  believe  that 
the  coverage  of  the  coil  cleaning  service 
should  be  extended  fixim  “a  retailer  of 
wine  or  malt  beverages”  to  “a  retailer.” 
This  amendment  would  provide  equal 
treatment  for  wine,  malt  beverages  and 
distilled  spirits. 

The  petitioners  also  recommend 
substituting  the  term  “dispensing 
accessories”  in  section  6.88  for  “tapping 
accessories”  because  the  former  term 
more  accurately  describes  the  modem 
type  of  accessories  falling  within  this 
category  and  reflects  present 
marketplace  practices  where,  for 
example,  wine  also  is  served  by 
dispensing  equipment. 

The  petitioners  also  feel  that  cold 
plates  should  be  added  to  the  list  of 
examples  of  “dispensing  accessories” 
and,  as  with  the  present  requirements 
for  glassware  and  tapping  accessories, 
carbon  dioxide  gas  or  ice  may  be  sold 
at  a  price  not  less  than  the  cost  to  the 
industry  member  who  initially 
purchased  it. 

The  petitioners’  proposed  §  6.88 
would  read  as  follows;  “§  6.88 
Equipment  and  supplies,  (a)  Definition. 
Equipment  and  supplies  means 
glassware,  dispensing  accessories, 
carbon  dioxide  gas  or  ice.  Dispensing 
accessories  include  items  suc^  as 
standards,  faucets,  cold  plates,  rods, 
vents,  taps,  tap  standards,  hoses, 
washers,  couplings,  gas  gauges,  vent 
tongues,  shanks  and  check  valves,  (b) 
Application.  (1)  An  industry  member 
may  sell  equipment  or  supplies  to  a 
retailer  if  the  equipment  or  supplies  are 
sold  at  a  price  not  less  than  the  cost  to 
the  industry  member  who  initially 
purchased  it,  and  if  the  price  is 
collected  within  30  days  of  the  date  of 
’the  sale.  (2)  If  dispensing  accessories  are 
sold  pursuant  to  (1),  the  industry 
member  also  may  install  them  at  the 
retailer’s  establishment,  (c)  Coil 
cleaning  service  may  be  furnished, 
given  or  sold  to  a  retailer.” 


While  the  petitioners’  proposal  to 
combine  various  sections  into  one  all 
inclusive  section  covering  equipment 
and  supplies  is  structurally  logical  and 
the  terminology  change  from  tapping 
equipment  to  dispensing  equipment  has 
merit,  some  of  the  items  listed  in  the 
proposed  section  have  not  in  the  past 
been  recognized  as  exceptions  by  ATF. 

A'TF  is  consolidating  these  sections 
with  the  following  adihtional  changes. 
ATF  proposes  to  revise  the  definition  of 
glassware  to  include  similar  containers 
made  of  materials  other  than  glass. 
Currently,  §  6.89  enumerates  the  type  of 
tapping  accessories  which  can  be  sold, 
at  cost,  to  a  retailer.  As  proposed,  the 
regulation  also  specifies  that  the 
industry  member  must  pass  on  the  cost 
of  initial  installation  to  the  retailer. 

The  proposed  regulation  would 
expand  the  original  coil  cleaning  service 
exception  currently  in  §  6.97  to  cover 
distilled  spirits,  as  well  as  wine  and 
malt  beverages.  Keeping  the  coils  clean 
and  free  of  contamination  is  clearly  in 
the  interest  of  public  health.  Therefore, 
it  is  in  the  public  interest  to  allow  such 
services  without  a  dollar  limit. 

The  current  regulation  allows 
industry  members  to  sell  carbon  dioxide 
gas  to  retailers.  The  regulation  does  not 
provide  for  the  sale  of  other  gases,  such 
as  nitrogen,  which  are  used  in  various 
existing  alcoholic  beverage  dispensing 
systems.  ATF  proposes  modifying  this 
regulatory  section  to  allow  industry 
members  to  sell  any  gas  to  a  retailer 
provided  it  is  used  in  a  beverage 
dispensing  system.  This  proposal 
should  not  be  viewed  as  sanctioning 
treatment  which  would  change  still 
wine  to  sparkling  wine. 

Section  6.91,  Samples 

The  current  section  allows  an 
industry  member  to  furnish  or  give 
samples  of  distilled  spirits,  wine  or  malt 
beverages  to  a  retailer.  The  petitioners 
recommend  amending  this  section  to 
provide  that  industry  members  may 
furnish  a  maximum  of  750  milliliters 
(mis.)  of  distilled  spirits  samples  to 
qualifying  retailers.  The  500  milliliter 
(ml.)  container  is  no  longer  an 
authorized  size  for  distilled  spirits. 
Accordingly,  the  petitioners  suggest  that 
“750  ml.”  should  be  substituted  for 
“500  milliliters”  in  the  second  sentence 
of  this  section  and  the  third  sentence  of 
this  section  should  be  eliminated  in  its 
entirety. 

ATF  agrees  with  the  petitioners  that 
the  reference  to  the  ob^lete  500  ml  size 
be  replaced,  but  proposes  a  maximum  of 
3  liters  for  either  distilled  spirits  or 
wine. 

ATF  also  proposes  amending  the 
current  regulation  hy  limiting  the 


niunber  of  commonly  owned  retail 
establishments  (not  to  exceed  four  per 
retmler)  which  can  be  given  samples. 
This  amendment  would  allow  for  a 
control  State  or  chain  retailer  to  receive 
sufficient  samples  to  determine  whether 
to  purchase  a  product. 

Section  6.93,  Combination  Packages 

In  general,  §  6.93  addresses 
combination  packages  where  an 
industry  member  packages  a  non¬ 
alcoholic  item  with  distilled  spirits, 
wine,  or  malt  beverages  and,  in 
particular,  paragraph  (c)  requires  that 
the  cost  of  the  combination  package  be 
passed  on  to  the  retailer.  The  p>etitioners 
recommend  deleting  paragraph  (c)  of 
§  6.93  because  they  feel  the  condition 
imposed  by  the  paragraph  is  really  a 
pricing  decision  outside  of  ATF’s 
regulation  under  the  FAA  Act.  ATF 
proposes  removing  all  the  conditions 
currently  imposed  on  combination 
packages. 

Section  6.94,  Educational  Seminars 

A'TF  proposes  to  clarify  the  final 
sentence,  “This  does  not  authorize  an 
industry  member  to  pay  a  retailer’s 
expenses  in  conjimction  with  an 
educational  seminar.”  hy  adding  the 
explanatory  phrase  “(such  as  travel, 
lodging,  and  meals).” 

Section  6.98,  Advertising  Service 

The  petitioners  recommend  adding 
the  clause  “except  where  the  exclusive 
retailer  in  the  state  is  a  state  agency”  to 
paragraph  (a)  to  read  as  follows;  “§6.96 
Advertising  service  (a)  The  • 
advertisement  does  not  also  contain  the 
retail  price  of  the  product,  except  where 
the  exclusive  retailer  in  the  state  is  a 
state  agency,  and  *  *  » " 

The  petitioners  do  not  believe  that  the 
objectives  of  section  105(b)  of  the  FAA 
Act  are  served  by  prohibiting  industry 
members  from  advertising  control 
States’  prices.  The  petitioners’  proposed 
revision  would  permit  an  industry 
member  to  advertise  a  control  State’s 
state-wide  retail  prices  as  determined  by 
that  State  for  product  sold  within  the 
State.  'The  petitioners  feel  that  in  such 
circumstances,  there  is  no  possibility  of 
any  “inducement”  or  “exclusion”  that 
would  contravene  the  intent  or  purpose 
of  the  FAA  Act. 

ATF  proposes  amending  the  current 
regulation  in  accordance  with  the 
industry  request,  modified  to  reflect 
situations  in  which  the  sole  retailer  in 
a  jurisdiction  is  a  State  or  local  agency. 
ATF  also  proposes  to  delete  the 
condition  that  an  advertisement  placed 
by  an  industry  member  may  not 
mention  events  or  promotions  at  a  retail 
establishment. 
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Section  6.99,  Stocking,  Rotation,  and 
Pricing  Service 

The  petitioners  recommend  revising 
this  section  to  allow  industry  members 
to  also  “recommend  shelf  plans.”  The 
petitioners  feel  that  this  revision  would 
permit  an  industry  member  to  provide 
services  to  a  retailer  consistent  with 
present  day  marketplace  realities.  ATF 
proposes  to  amend  this  section  in  line 
with  the  petitioners’  proposal. 

Section  6.100,  Participation  in  Retailer 
Association  Activities 

Section  6.100  permits  industry 
members  to  participate  in  retailer 
association  activities  under  certain 
circumstances.  Paragraphs  (b)  and  (d) 
permit  rental  of  display  booth  space  and 
purchase  of-tickets  or  payment  of 
registration  fees,  respectively.  Each  of 
these  paragraphs  contains  the  phrase  “if 
*  *  *  not  excessive  and  *  *  •  the  same 
as  paid  by  all  exhibitors.”  ATF  proposes 
amending  the  section  to  delete  “not 
excessive”  and  specifying  the  fees  must 
be  the  same  as  the  fees  paid  by  all 
exhibitors  “at  that  event.”  ATF  also 
proposes  raising  the  limitation  for 
payments  for  advertisements  in 
programs  or  brochures  authorized  by 
paragraph  (e)  from  $100  to  $500. 

Section  6.101,  Merchandise 

Paragraph  (a)  currently  provides  that 
an  industry  member  who  also  is 
engaged  in  business  as  a  bona  fide 
vendor  of  other  merchandise  may  sell 
such  merchandise  to  a  retailer  if  three 
conditions  are  met,  the  first  of  which  is 
that  merchandise  is  “sold  at  its  fair 
market  value.”  The  petitioners  believe, 
however,  that  ATF  has  no  authority  to 
regulate  or  condition  legitimate 
marketing  practices  pertaining  to  bona 
fide  sales  of  non-alcoholic  beverage 
products.  Accordingly,  the  petitioners 
recommend  changing  this  condition  to 
state  that  the  merchandise  is  “furnished, 
distributed,  or  sold  according  to  the 
custom  and  practice  of  that  business.” 

The  petitioners  also  recommend 
eliminating  paragraph  (b)  regarding 
things  of  value  covered  in  other  sections 
of  part  6  since  they  believe  it  is 
redundant  and  unnecessary  in  light  of 
other  sections  of  subpart  D. 

ATF  believes  that  the  elimination  of 
the  phrase,  “*  *  *  fair  market  value,” 
from  paragraph  (a),  as  proposed  by  the 
petitioners,  would  result  in  an 
ambiguous  regulation.  The  phrase  is 
used  in  other  parts  of  the  regulations. 
The  adoption  of  the  phrase  “•  *  * 
custom  and  practice  of  that  business,” 
would  be  inconsistent  and  potentially 
confusing.  Additionally,  ATF  believes 
that  the  elimination  of  paragraph  (b)  of 


this  regulation  would  be  a  mistake. 
Paragraph  (b)  is  a  necessary  clarifying 
paragraph  for  the  section. 

As  discussed  above,  §6.101  excepts 
from  the  prohibitions  of  section 
105(b)(3)  of  the  FAA  Act  sales 
transactions  by  industry  members  who 
are  engaged  in  the  business  as  bona  fide 
vendors  of  other  merchandise  in 
addition  to  alcoholic  beverages.  This 
section  sanctions  sales  of  other 
merchandise  to  retailers  in  addition  to 
alcoholic  beverages  if  the  merchandise 
is  sold  at  its  fair  market  value,  not  in 
combination  with  distilled  spirits, 
wines,  or  malt  beverages,  and  the 
merchandise  is  itemized  separately  on 
the  industry  member’s  invoices  and 
other  records.  The  records  are  necessary 
so  that  ATF  can  determine  the  real  cost 
of  the  merchandise  to  the  industry 
member  and  whether  the  industry 
member  is  reselling  the  merchandise  to 
retailers  at  its  fair  market  value. 

Likewise,  ATF  needs  these  records  to 
determine  whether  the  industry  member 
is  a  bona  fide  vendor  of  the  merchandise 
or  whether  it  is  using  the  merchandise 
as  a  means  to  induce. 

Accordingly,  ATF  is  proposing  to 
revise  the  records  requirement  of  the 
regulation  to  state  that,  first,  acquisition 
costs  must  appear  on  the  industry 
member’s  puixdiase  invoices  (available 
upon  request  to  ATF)  and,  second,  the 
merchandise  and  the  distilled  spirits, 
wines,  or  malt  beverages  sold  to  the 
retailer  in  a  single  sales  transaction 
must  be  itemized  separately  on  the  same 
invoice. 

Section  6.102,  Outside  Signs 

ATF  is  proposing  a  new  section 
allowing  outside  signs  in  certain 
circumstances  and  with  a  $500  limit. 

27  CFR  Part  8,  Exclusive  Outlet 

New  administrative  provisions  and 
definition  changes  were  discussed 
previously. 

Section  8.23,  Third  Party  Arrangements 

The  current  regulation  can  be 
interpreted  to  mean  that  a  violation  of 
the  section  could  occur  if  a  third  party 
requires  the  retailer  to  use  an  industry 
member’s  product  without  the 
knowledge  of  the  industry  member.  ATF 
proposes  clarifying  that  the  industry 
member’s  requirement,  by  agreement  or 
otherwise,  with  a  third  party  is 
necessary  to  violate  this  section. 
However,  the  requirement  need  not 
originate  with  the  industry  member.  If 
the  industry  member  knows  or  is  aware 
that  the  third  party  controlling  the 
retailer  extends  such  a  requirement  with 
respect  to  the  products  of  the  industry 
member  making  payments  under  the 


arrangement,  and  the  industry  member 
avails  itself  of  such  requirement,  then 
the  requirement  within  the  proscription 
of  the  FAA  Act  is  present. 

27  CFR  Part  10,  Commercial  Bribery 

New  administrative  provisions  and 
definition  changes  were  discussed 
previously. 

Section  10.4,  Jurisdictional  Limits 

ATF  proposes  amending  this  section 
to  correct  the  wording  of  paragraph 
(a)(1),  which  appeeured  in  error  in  ATF 
TD-74  on  September  3, 1980  (45  FR 
63242). 

The  proposed  section  would  read  as 
follows:  “§  10.4  Jurisdictional  limits,  (a) 
General.  The  regulations  in  this  part 
apply  where:  (1)  The  industry  member 
induces  a  trade  buyer  to  purchase 
distilled  spirits,  wine,  or  malt  beverages 
from  such  industry  member  to  the 
exclusion,  in  whole  or  in  part,  of 
products  sold  or  offered  for  sale  by  other 
persons  in  interstate  or  foreign 
commerce;  and  *  •  *” 

Section  10.23,  Gifts  or  Payments  to 
Wholesalers 

This  section  is  considered  for  revision 
because  ATF  feels  that  its  purpose 
should  be  clarified.  The  following 
example  of  a  sales  representative 
incentive  program  is  viewed  as  being 
within  the  commercial  bribery 
provision:  An  industry  member  and  a 
trade  buyer  meet  to  discuss,  among 
other  things,  upcoming  programs  to 
promote  a  particular  product  or 
products.  They  agree  that  certain 
promotions  will  be  run  over  a  period  of 
time.  Some  of  these  promotions  include 
sales  incentive  programs  in  which  sales 
representatives  can  win  money  and/or 
prizes.  At  the  conclusion  of  the  meeting, 
the  parties  agree  or  understand,  or  it  is 
implied,  that  all  or  part  of  the  funding 
for  these  sales  representative  incentive 
programs  will  come  from  monies  that 
have  been  or  will  be  provided  by  the 
industry  member,  usually  under  the 
guise  of  unrestricted  funds. 

ATF’s  position  is  that  the  above 
example  is  an  instance  of  commercial 
bribery  since  it  involves  the  furnishing 
of  a  premium  or  bonus  to  an  employee 
of  a  trade  buyer.  While  no  change  to  the 
language  of  the  section  is  proposed  at 
this  time,  ATF  solicits  comments  on 
whether  the  section  is  unclear  or 
ambiguous. 

27  CFR  Part  11,  Consignment  Sales 

New  administrative  provisions  and 
definition  changes  were  discussed 
previously. 
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Section  1 1.24.  Other  Than  Bona  Fide 
Sale 

Section  105(d)  of  the  Act  addresses 
“consignment  sales.”  Section  105(d) 
describes  consignment  sales  to  include 
conditional  sales  (i.e.,  where  an 
industry  member  is  not  paid  for 
products  until  they  are  sold  by  a  trade 
buyer);  sales  with  a  privilege  of  return 
(i.e.,  where  an  industry  member  agrees 
to  repurchase  products  that  remain 
unsold  by  the  trade  buyer  at  the  end  of 
a  specin^  period  of  time);  and  other 
sales  on  any  basis  othemise  than  a  bona 
nde  sale. 

Consignment  sales  are  essentially 
arrangements  pursuant  to  which  the 
risk,  or  cost,  of  non-sale  of  a  product  is 
retained  by  an  industry  member,  or 
transferred  from  a  trade  buyer  back  to  an 
industry  member  at  the  expiration  of  a 
specified  time  period.  ATF  is  proposing 
to  add  a  new  §  11.24  to  its  regulations 
to  specify  certain  other  arrangements,  in 
addition  to  conditional  sales  and  sales 
with  a  privilege  of  return,  in  which  the 
risk  of  non-sale  is  transferred  from  the 
trade  buyer  back  to  the  industry  member 
and  which  therefore  do  not  constitute 
bona  fide  sales. 

In  particular,  the  proposed  rule 
specifies  that  so-called  “slotting 
allowances,”  arrangements  pursuant  to 
which  an  industry  member  makes 
payments  to  a  trade  buyer,  ostensibly  for 
shelf  space,  are  a  form  of  consignment 
sale.  The  practical  effect  of  “slotting 
allowances”  is  to  refund,  in  whole  or  in 
part,  the  purchase  price  of  a  product 
that  has  not  been  sold,  in  proportion  to 
the  period  of  time  that  it  remains 
unsold. 

At  a  minimum,  payment  of  “slotting 
allowances”  may  reimburse  the  trade 
buyer  for  the  cost  of  shelf  space 
occupied  by  the  industry  member’s 
products.  In  addition,  it  may  also 
compensate  the  trade  buyer  for  the  lost 
opportunity  cost  of  having  capital  tied 
up  in  inventory  acquired  from  the 
industry  member.  Ultimately,  the 
amount  refunded  by  this  mechanism 
can,  over  any  specified  period  of  time, 
be  the  economic  equivalent  of  simply 
buying  back  a  product  at  the  end  of  that 
period  of  time. 

ATF  believes  that  its  regulations 
should  address  all  arrangements  that 
clearly  embody  the  substance  of  the 
“consignment  sale”  practice  proscribed 
by  Congress,  and  not  merely  particular 
forms  of  that  practice.  Therefore,  ATF 
proposes  to  amend  its  regulations  to 
sjjecify  payment  of  “slotting 
allowances”  from  an  industry  member 
to  a  trade  buyer  as  a  form  of 
consignment  sale. 


Section  11.32,  Defective  Products 

The  current  regulation  specifically 
allows  products  which  are 
unmarketable  for  certain  reasons  to  be 
exchanged,  under  certain  conditions,  for 
an  equal  quantity  of  identical  products, 
but  is  silent  as  to  whether  such  products 
may  be  returned  for  cash  or  credit. 
Industry  Circular  81-11  states  that  a 
return  of  such  products  for  cash  or 
credit  is  not  precluded  by  section  11.32. 
ATF  proposes  changing  this  regulation 
to  incorporate  the  provisions  of  Industry 
Circular  81-11  into  the  section.  The 
revised  section  would  also  delete 
references  to  mutilated  and  missing 
strip  stamps  since  they  are  no  longer  a 
requirement. 

Section  11.34,  Products  Which  May  No 
Longer  Be  Lawfully  Sold 

ATF  proposes  revising  the  current 
regulation  to  allow  the  return  of  a 
product  if,  due  to  a  change  in  law  or 
regulation  over  which  the  trade  buyer 
has  no  control,  a  particular  size  or  brand 
is  no  longer  permitted  to  be  sold.  The 
addition  of  the  phrase  “over  which  the 
trade  buyer  has  no  control”  is  intended 
to  address  situations  in  which  the  trade 
buyer  is  a  State  agency  with  the 
authority  to  delist  a  particular  product. 

Section  11.35,  Termination  of  Business 

ATF  proposes  revising  this  section  to 
cite  §  11.39  instead  of  the  incorrect 
§  11.40  citation. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
Regulatory  Assessment  is  not  required. 

Regulatory  Flexibility  Act 

Based  on  information  currently 
available,  it  is  hereby  certified  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  that  this 
proposed  regulation,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  It  has  been 
suggested,  however,  that  implementing 
the  proposed  interpretation  of  exclusion 
may  have  the  effect  of  “freezing” 
industry  member  standings  where  they 
are.  For  instance,  a  large  wholesaler 
might  be  in  a  better  position  to  offer 
indiscriminately  premiums  for  volume 
purchases,  and  retain  a  competitive 
advantage  over  a  small  wholesaler  who 
could  not  afford  to  offer  a  similar 
inducement  to  all  customers.  On  the 
trade  buyer  side,  a  small  retailer  might 
be  more  likely  to  lose  its  freedom  in 
purchasing  decisions  because  of  a 


relatively  minor  service  or  piece  of 
equipment  it  receives  from  a  particular 
supplier.  Although  ATF  believes  that 
the  proposed  regulations  are  required  to 
bring  ATF’s  policy  into  conformance 
with  Federal  court  decisions  on  the 
FAA  Act,  ATF  requests  the  comments  of 
small  businesses  and  their 
representatives  on  this  subject.  We  will 
review  this  certification  in  light  of  any 
pertinent  comments  we  may  receive. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Attention;  Desk  Officer  for 
the  Department  of  the  Treasury,  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 

Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  with 
copies  to;  Reports  Management  Officer, 
Information  Programs  Branch,  Room 
3450,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Mas.sachusetts  Avenue, 
NW.,  Washin^on,  DC  20226. 

The  collection  of  information  in  this 
regulation  is  in  27  CFR  parts  6,  8,  and 
10.  This  information  is  required  by  ATF 
to  protect  the  public  interest  and  ensure 
fair  trade  competition  in  the  alcoholic 
beverage  industry.  The  information  will 
be  used  to  analyze  promotional 
activities  as  part  of  an  investigation.  The 
likely  respondents  are  industry 
members. 

The  authority  to  require  reports  which 
is  stated  in  this  notice  of  proposed 
rulemaking  is  to  be  used  on  a  case-by¬ 
case  basis  only,  and  does  not  apply  to 
industry  members  in  general.  The 
estimated  number  of  respondents  in  any 
given  year  is  20,  with  one  report  being 
required  from  each  respondent.  The 
estimated  average  annual  burden 
associated  with  this  collection  of 
information  is  1  hour  per  respondent. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
no  later  than  the  closing  date  of  the 
comment  period  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  future  ATF  action.  ATF 
will  not  recognize  any  comment  as 
confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  the  respondent  considers  to  be 
confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
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comment.  The  name  of  the  person 
submitting  the  comment  is  public 
information. 

Public  Hearings 

It  is  anticipated  that  two  public 
hearings  will  be  held  following  the  close 
of  the  written  comment  period.  One 
hearing  will  be  in  Washington,  D.C.  and 
one  in  San  Francisco,  California.  A 
separate  notice  announcing  the  times 
and  places  of  the  hearings  will  be 
published  in  a  future  Federal  Register. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  Ruhf,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Treatment  of  Rulings  and  Circulars 

The  following  revenue  ruling,  ATF 
ruling  and  industry  circulars  will  be 
incorporated  into  the  proposed 
regulations,  or  their  provisions  will 
bwome  obsolete  at  the  time  these 
proposed  regulations  become  effective: 
Revenue  Ruling  54-162, 1954-1  C.B. 
340;  ATF  Ruling  81-1, 1981-2  ATF  Q.B. 
27  and  ATF  Ruling  81-6, 1981-4  ATF 
Q.B.  23;  Industry  Circulars  81-11  and 
81-16. 

List  of  Subjects 
27  CFR  Part  6 

Advertising,  alcohol  and  alcoholic 
beverages,  antitrust,  credit  and  trade 
practices. 

27  CFR  Part  8 

Alcohol  and  alcoholic  beverages, 
antitrust,  and  trade  practices. 

27  CFR  Part  W 

Alcohol  and  alcoholic  beverages, 
antitrust,  and  trade  practices. 

27  CFR  Part  1 1 

Alcohol  and  alcoholic  beverages, 
antitrust,  and  trade  practices. 

Issuance 

Title  27,  Chapter  I,  is  proposed  to  be 
amended  as  follows: 

PART  6— TIED-HOUSE ’’ 

Paragraphs  1-2.  The  authority 
citation  for  Part  6  is  revised  to  read  as 
follows: 

Authority:  15  U.S.Q  49-50;  27  U.S.C.  202 
and  205;  44  U.S.C.  3504(h). 

Par.  3.  Section  6.1  is  revised  to  read 
as  follows: 

§  6.1  General. 

The  regulations  in  this  part,  issued 
pursuant  to  section  105  of  the  Federal 
Alcohol  Administration  Act  (27  U.S.C. 


205),  specify  practices  that  are  means  to 
induce  under  105(b).  criteria  for 
determining  whether  a  practice  is  a 
violation  of  105(b),  and  exceptions  to 
105(b).  This  part  does  not  attempt  to 
enumerate  all  of  the  practices  that  may 
be  a  violation  of  section  105(b)  of  the 
Act.  Nothing  in  this  part  shall  operate 
to  exempt  any  person  from  the 
requirements  of  any  State  law  or 
regulation. 

§6.4  [Amended] 

Par.  4.  Section  6.4  is  amended  by 
removing  the  reference  to  “section  5(b) 
of  the  Federal  Alcohol  Administration 
Act”  where  it  appears  in  paragraph  (b) 
and  replacing  it  with  a  reference  to 
“section  105(b)  of  the  Federal  Alcohol 
Administration  Act”. 

Par.  5.  Section  6.5  is  added  to  subpart 
A  to  read  as  follows: 

§  6.5  Administrative  provisions. 

(a)  General.  The  Act  makes  applicable 
the  provisions  including  penalties  of 
sections  49  and  50  of  title  15,  United 
States  Code,  to  the  jurisdiction,  powers 
and  duties  of  the  Director  under  this 
Act,  and  to  any  person  (whether  or  not 

a  corporation)  subject  to  the  provisions 
of  law  administered  by  the  Director 
under  this  Act. 

(b)  Examination  and  subpoena.  The 
Director  or  any  authorized  ATF  oBicers 
.shall  at  all  reasonable  times  have  access 
to,  for  the  purpose  of  examination,  and 
the  right  to  copy  any  documentary 
evidence  of  any  person,  partnership,  or 
corporation  being  investigated  or 
proceeded  against;  and  the  Director 
shall  have  the  power  to  require  by 
subpoena  the  attendance  and  testimony 
of  witnesses  and  the  production  of  all 
such  documentary  evidence  relating  to 
any  matter  under  investigation. 

(c)  Reports  required  by  the  regional 
director  (compliance).—^])  Genera). 
When  required  in  writing  by  the 
regional  director  (compliance),  an 
industry  member  shall  submit  a  written 
report  containing  information  on 
sponsorships,  advertisements, 
promotions,  and  other  activities 
pertaining  to  its  business  subject  to  the 
Act  conducted  by,  or  on  behalf  of,  or 
benefiting  the  industry  member. 

(2)  Preparation.  The  report  will  be 
prepared  by  the  industry  member  in 
letter  form,  executed  under  the  penalties 
of  perjury,  and  will  contain  the 
information  specified  by  the  regional 
diret;tor  (compliance). 

(3)  Filing.  The  report  will  be  filed  in 
accordance  with  the  instructions  of  the 
regional  director  (compliance).  (27 
U.S.C.  202(c)  and  (d)). 

Par.  6.  Section  6.11  is  amended  by 
adding  the  definitions  for  “ATF  officer,” 


“Director,”  “brand”  and  “regional 
director  (compliance),”  and  by  revising 
the  term  “retailer  establishment”  to  read 
“retail  establishment”,  as  follows: 

§  6.1 1  Meaning  of  terms. 
***** 

ATF  officer.  An  officer  or  employee  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  authorized  to  perform 
any  function  relating  to  the 
administration  or  enforcement  of  this 
part. 

Brand.  The  term  “brand”  refers  to 
differences  in  the  brand  name  of  a 
product  or  in  the  nature  of  a  product. 
Examples  of  different  brands  are 
products  having  a  different  brand  name; 
class,  type,  or  Idnd  designation; 
appellation  of  origin  (wine);  vintage 
date  (wine);  age  (distilled  spirits);  or 
percentage  of  alcohol.  Differences  in 
packaging  such  as  difference  in  label 
design  or  color,  or  a  different  style,  type 
or  size  of  container  are  not  considered 
different  brands. 

Director.  The  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  the 
Department  of  the  Treasury, 

Washington,  DC. 

***** 

Regional  director  (compliance).  The 
principal  ATF  regional  official 
responsible  for  administering 
regulations  in  this  part. 

***** 

Retail  establishment.  *  *  * 

Par.  7.  Section  6.25  is  revised  to  read 
as  follows* 

§6.25  General 

_  The  act  by  an  industry  member  of 
acquiring  or  holding  any  interest  in  any 
license  (State,  county  or  municipal) 
with  respect  to  the  premises  of  a  retailer 
constitutes  a  means  to  induce  within  the 
meaning  of  the  Act. 

Par.  8.  Section  6.27  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  6.27  Proprietary  interest. 

(a)  Complete  ownership.  Outright 
ownership  of  a  retail  business  by  an 
industry  member  is  not  an  interest 
which  may  result  in  a  violation  of 
section  105(b)(1)  of  the  Act. 
***** 

Par.  9.  Section  6.31  is  revised  to  read 
as  follows: 

§  6.31  General. 

The  act  by  an  industry  member  of 
acquiring  an  interest  in  real  or  personal 
property  owned,  occupied,  or  used  by 
the  retailer  in  the  conduct  of  business 
constitutes  a  means  to  induce  within  the 
meaning  of  the  Act. 

Par.  10.  Section  6.33  is  amended  by 
revising  paragraph  (a)  to  read  as  follows* 
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§6.33  Proprietary  interest 

(a)  Complete  ownership.  Outright 
ownership  of  a  retail  business  by  an 
industry  member  is  not  an  interest  that 
may  result  in  a  violation  of  section 
105(b)(2)  of  the  Act.  • 
***** 

Par.  11.  Section  6.41  is  revised  to  read 
as  follows: 

§  6.41  General. 

Subject  to  the  exceptions  listed  in 
Subpart  D,  the  act  by  an  industry 
member  of  furnishing,  giving,  renting, 
lending,  or  selling  any  equipment, 
fixtures,  signs,  supplies,  money, 
services,  or  other  things  of  value  to  a 
retailer  constitutes  a  means  to  induce 
within  the  meaning  of  the  Act. 

Par.  12.  Section  6.42  is  revised  to  read 
as  follows: 

§  6.42  Indirect  inducement  through  third 
party  arrangements. 

The  furnishing,  giving,  renting, 
lending,  or  selling  of  equipment, 
fixtures,  signs,  supplies,  money, 
services,  or  other  thing  of  value  by  an 
industry  member  to  a  third  party,  where 
the  benefits  resulting  from  such  things 
of  value  flow  to  individual  retailers,  is 
the  indirect  furnishing  of  a  thing  of 
value  within  the  meaning  of  the  Act. 

.  Indirect  furnishing  of  a  thing  of  value 
includes,  but  is  not  limited  to,  making 
payments  for  advertising  to  a  retailer 
association  or  a  display  company  where 
the  resulting  benefits  flow  to  individual 
retailers.  Things  which  may  lawfully  be 
furnished,  given,  rented,  lent,  or  sold  by 
industry  members  to  retailers  under 
subpart  D  or  E  may  also  be  furnished 
directly  by  a  third  party  to  a  retailer. 

Par.  13.  Section  6.43  is  amended  by 
removing  the  reference  “§§  6.88  and 
6.89,”  where  it  appears  in  the  first 
sentence  and  replacing  it  with  “§  6.88,”. 

Par.  14.  Sections  6.46  and  6.47  are 
removed  and  reserved. 

Par.  15.  Section  6.51  is  revised  to  read 
as  follows: 

§  6.51  General. 

The  act  by  an  industry  member  of 
paying  or  crediting  a  retailer  for  any 
advertising,  display,  or  distribution 
service  constitutes  a  means  to  induce 
within  the  meaning  of  the  Act,  whether 
or  not  the  advertising,  display,  or 
distribution  service  received  may  be 
commensurate  with  the  cost  paid  or 
incurred  by,  or  on  behalf  of,  the  retailer. 

Par.  16.  Section  6.52  is  revised  to  read 
as  follows: 

§  6.52  Cooperative  advertising. 

An  arrangement  in  which  an  industry 
member  participates  with  a  retailer  in 
paying  for  an  advertisement  constitutes 


paying  the  retailer  for  advertising  within 
the  meaning  of  the  Act  unless  excepted 
under  §  6.98. 

Par.  17.  Section  6.61  is  revised  to  read 
as  follows: 

§  6.61  Guaranteeing  loans. 

The  act  by  an  industry  member  of 
guaranteeing  any  loan  or  the  repayment 
of  any  financial  obligation  by  a  retailer 
constitutes  a  means  to  induce  within  the 
meaning  of  the  Act. 

Par.  18.  Section  6.65  is  revised  to  read 
as  follows: 

§  6.65  General. 

Extension  of  credit  by  an  industry 
member  to  a  retailer  for  a  period  of  time 
in  excess  of  30  days  from  the  date  of 
delivery  constitutes  a  means  to  induce 
within  the  meaning  of  the  Act. 

Par.  19.  The  text  of  §  6.67  is  added  to 
read  as  follows; 

§  6.67  Sales  to  retailer  whose  account  is  in 
arrears. 

An  extension  of  credit  by  an  industry 
member  to  a  retailer  does  not  constitute 
a  means  to  induce  within  the  meaning 
of  the  Act  so  long  as  a  current  order 
from  a  retailer  whose  account  is  in 
arrears  is  accompanied  with  a  payment 
equal  to  or  greater  than  the  value  of 
such  current  order,  regardless  of  the 
manner  in  w'hich  the  industry  member 
applies  the  pa>'ment  in  its  records. 

Par.  20.  Section  6.71  is  revised  to  read 
as  follows; 

§  6.71  Quota  sales. 

The  act  by  an  industry  member  of 
requiring  a  retailer  to  take  and  dispose 
of  any  quota  of  distilled  spirits,  wine,  or 
malt  beverages  constitutes  a  means  to 
induce  w'ithin  the  meaning  of  the  Act. 

Par.  21.  Section  6.72  is  revised  to  read 
as  follows; 

§  6.72  "Tie-in”  sales. 

The  act  by  an  industry  member  of 
requiring  that  a  retailer  purchase  one 
product  in  order  to  obtain  another 
constitutes  a  means  to  induce  within  the 
meaning  of  the  Act.  This  includes  the 
requirement  to  take  a  minimum  quantity 
of  a  product  in  standard  packaging  in 
order  to  obtain  the  same  product  in 
some  type  of  premium  package,  i.e.,  a 
distinctive  decanter,  or  wooden  or  tin 
box.  This  also  includes  combination 
sales  if  one  or  more  products  may  be 
purchased  only  in  combination  with 
other  products  and  not  individually. 
However,  an  industry  member  is  not 
precluded  from  selling  two  or  more 
kinds  or  brands  of  products  to  a  retailer 
at  a  special  combination  price,  provided 
(a)  the  retailer  has  the  option  of 
purchasing  either  product  at  the  usual 
price,  and  (b)  the  retailer  is  not  required 


to  purchase  any  product  it  does  not 
want. 

Par.  22.  Section  6.81  is  amended  by 
revising  paragraph  (a),  by  removing  the 
references  to  §§  6.85,  6.89,  6.90  in  the 
first  sentence  of  paragraph  (b),  and  by 
adding  concluding  text  to  the  end  of 
paragraph  (b),  to  read  as  follows; 

§  6.81  General. 

(a)  Application.  Section  105(b)(3)  of 
the  Act  enumerates  means  to  induce 
that  may  be  unlawful  under  the 
subsection,  subject  to  such  exceptions 
as  are  prescribed  in  regulations,  having 
due  regard  for  public  health,  the 
quantity  and  value  of  articles  involved, 
established  trade  customs  not  contrary 
to  the  public  interest,  and  the  purposes 
of  that  section.  This  subpart  implements 
section  105(b)(3)  and  identifies  the 
practices  that  are  exceptions  to  section 
105(b)(3).  An  industry  member  may 
furnish  a  retailer  equipment,  inside 
signs,  supplies,  services,  or  other  things 
of  value,  under  the  conditions  and 
within  the  limitations  prescribed  in  this 
subpart. 

(b)  *  *  • 

Failure  to  keep  such  records  may  result 
in  loss  of  the  exception  claimed.  No 
separate  recordkeeping  violation  is 
present. 

*  *  *  *  w 

§  6.82  [Removed] 

Par,  23.  Section  6.82  is  removed  and 
reserved. 

Par,  24.  Section  6.83  is  revised  to  read 
as  follows; 

§  6.83  Product  displays. 

(a)  General.  The  act  by  an  industry 
member  of  giving  or  selling  product 
displays  to  a  retailer  does  not  constitute 
a  means  to  induce  within  the  meaning 
of  section  105(b)(3)  of  the  Act  provided 
that  the  conditions  prescribed  in 
paragraph  (c)  of  this  section  are  met. 

(b)  Definition.  “Product  display” 
means  any  wine  racks,  bins,  barrels, 
casks,  shelving,  and  similar  items  the 
primary  function  of  which  is  to  hold 
and  display  consumer  products. 

(c)  Conditions  and  limitations.  (1)  The 
total  value  of  all  product  displays 
furnished  by  an  industry  member  under 
paragraph  (a)  of  this  section  may  not 
exceed  $500  per  brand  at  any  one  time 
in  any  one  retail  establishment.  Industry 
members  may  not  pool  or  combine 
dollar  limitations  in  order  to  provide  a 
retailer  a  product  display  valued  in 
excess  of  $500  per  brand.  The  value  of 

a  product  display  is  the  actual  cost  to 
the  industry  member  who  initially 
purchased  it.  Transportation  and 
installation  costs  are  excluded. 
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(2)  All  product  displays  must  bear 
conspicuous  and  sul^tantial  advertising 
matter  on  the  product  or  the  industry 
member  which  is  permanently  inscribed 
or  permanently  affixed.  The  name  and 
address  of  the  retailer  may  appear  on 
the  product  displays. 

(3)  The  giving  or  selling  of  such 
product  displays  may  be  conditioned 
upon  the  purchase  of  the  distilled 
spirits,  wine,  or  malt  beverage  product 
advertised  on  those  displays  in  a 
quantity  necessary  for  the  completion  of 
such  display  or  the  use  of  such 
materials.  No  other  condition  can  bo 
imposed  by  the  industry  member  on  the 
retailer  in  order  for  the  retailer  to 
receive  or  obtain  the  product  display. 

Par.  25.  Section  6.84  is  revised  to  read 
as  follows: 

§  6.84  Point  of  sale  advertising  and 
consumer  advertising  specialties. 

(a)  General.  The  act  by  an  industry 
member  of  giving  or  selling  point  of  sale 
advertising  materials  and  consumer 
advertising  specialties  to  a  retailer  does 
not  constitute  a  means  to  induce  within 
the  meaning  of  section  105(b)(3)  of  the 
Act  provided  that  the  conditions 
prescribed  in  paragraph  (c)  of  this 
section  are  met. 

(b)  Definitions — (1)  Point  of  sale 
advertising  materials  are  items  designed 
to  be  used  within  a  retail  establishment 
to  attract  consumer  attentidn  to  the 
products  of  the  industry  member.  Such 
materials  include,  but  are  not  limited  to: 

(1)  Inside  signs,  such  as  posters, 
placards,  designs,  and  window 
decorations: 

(ii)  Retailer  advertising  specialties, 
such  as  trays,  coasters,  mats,  menu 
cards,  meal  checks,  paper  napkins,  foam 
scrapers,  back  bar  mats,  thermometers, 
clocks,  and  calendars:  and 

(iii)  Lists  or  menus. 

(2)  Consumer  advertising  specialties 
are  items  that  are  designed  to  be  carried 
away  by  the  consumer,  such  as  trading 
stamps,  nonalcoholic  mixers,  pouring 
racks,  ash  trays,  bottle  or  can  openers, 
cork  screws,  shopping  bags,  matches, 
printed  recipes,  pamphlets,  cards, 
leaflets,  blotters,  post  cards,  pencils, 
shirts,  caps,  and  visors. 

(c)  Conditions  and  limitations.  (1)  All 
point  of  sale  advertising  materials  and 
consumer  advertising  specialties  must 
bear  conspicuous  and  substantial 
advertising  matter  about  the  product  or 
the  industry  member  which  is 
permanently  inscribed  or  permanently 
affixed.  The  name  and  address  of  the 
retailer  may  appear  on  the  point  of  sale 
advertising  materials. 

(2)  With  respect  to  retailer  and 
consumer  advertising  specialties,  the 
industry  member  may  not  directly  or 


indirectly  pay  or  credit  the  retailer  for 
using  or  distributing  the  advertising 
materials  or  for  any  expense  incidental 
to  their  use. 

Par.  26.  Section  6.85  is  revised  to  read 
as  follows: 

§  6.85  T emporary  retailers. 

(a)  General.  The  furnishing  of  things 
of  value  to  a  temporary  retailer  does  not 
constitute  a  means  to  induce  within  the 
meaning  of  section  105(b)(3)  of  the  Act. 

(b)  Definition.  A  temporary  retailer  is 
a  dealer  who  is  not  engaged  in  business 
as  a  retailer  for  more  than  four 
consecutive  days  per  event,  and  for  not 
more  than  five  events  in  a  calendar  year. 

Par.  27.  Sections  6.86  and  6.87  are 
removed  and  reserved. 

Par.  28.  Section  6.88  is  revised  to  read 
as  follows: 

§  6.88  Equipment  and  supplies. 

(a)  General.  The  act  by  an  industry 
member  of  selling  equipment  or 
supplies  to  a  retailer  does  not  constitute 
a  means  to  induce  within  the  meaning 
of  section  105(b)(3)  of  the  Act  if  the 
equipment  or  supplies  are  sold  at  a 
price  not  less  than  the  cost  to  the 
industry  member  who  initially 
purchased  them,  and  if  the  price  is 
collected  within  30  days  of  the  date  of 
the  sale.  The  act  by  an  industry  member 
of  installing  dispensing  accessories  at 
the  retailer’s  establishment  does  not 
constitute  a  means  to  induce  within  the 
meaning  of  the  Act  as  long  as  the 
retailer  bears  the  cost  of  initial 
installation.  The  act  by  an  industry 
member  of  furnishing,  giving,  or  selling 
coil  cleaning  service  to  a  retailer  of 
distilled  spirits,  wine,  or  malt  beverages 
does  not  constitute  a  means  to  induce 
within  the  meaning  of  section  105(b)(3) 
of  the  Act. 

(b)  Definition.  Equipment  and 
supplies  means  glassware  (or  similar 
containers  made  of  other  material), 
dispensing  accessories,  carbon  dioxide 
(and  other  gasses  used  in  dispensing 
equipment)  or  ice.  Dispensing 
accessories  include  items  such  as 
standards,  faucets,  cold  plates,  rods, 
vents,  taps,  tap  .standards,  hoses, 
washers,  couplings,  gas  gauges,  vent 
tongues,  shanks,  and  check  valves. 

Par.  29.  Sections  6.89  and  6.90  are 
removed  and  reserved. 

Par.  30.  Section  6.91  is  revised  to  read 
as  follows: 

§6.91  Samples. 

The  act  by  an  industry  member  of 
furnishing  or  giving  a  sample  of 
distilled  spirits,  wine,  or  malt  beverages 
to  a  retailer  who  has  not  previously 
purchased  the  brand  from  that  industry 
member  does  not  constitute  a  means  to 


induce  within  the  meaning  of  section 
105(b)(3)  of  the  Act.  For  each  retail 
establishment  the  industry  member  may 
give  not  more  than  3  gallons  of  any 
brand  of  malt  beverage,  and  not  more 
than  3  liters  of  any  brand  of  wine  or 
distilled  spirits.  Where  a  retailer  owns 
multiple  retail  establishments  and 
purchasing  decisions  are  made  at  a 
central  location,  no  more  than  four  retail 
establishments  owned  by  that  retailer 
may  receive  samples.  If  a  particular 
product  is  not  available  in  a  size  within 
the  quantity  limitations  of  this  section, 
an  industry  member  may  furnish  to  a 
retailer  the  next  larger  size. 

Par.  31.  Section  6.92  is  amended  by 
removing  the  word  “loaned”  where  it 
appears  and  replacing  it  with  the  word 
“lent.” 

Par.  32.  Section  6.93  is  revised  to  read 
as  follows: 

§6.93  Combination  packaging. 

The  act  by  an  industry  member  of 
packaging  and  distributing  distilled 
spirits,  wine,  or  malt  beverages  in 
combination  with  other  (non-alcoholic) 
items  does  not  constitute  a  means  to 
induce  within  the  meaning  of  section 
105(b)(3)  of  the  Act. 

Par.  33.  Section  6.94  is  amended  by 
adding  the  phrase  “(such  as  travel, 
lodging,  and  meals)”  before  the  period 
in  the  final  sentence  of  the  section. 

Par.  34.  Section  6.96  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  6.96  Consumer  promotions. 

(a)  Coupons.  The  act  by  an  industry 
member  of  furnishing  to  consumers 
coupons  which  are  redeemable  at  a 
retail  establishment  does  not  constitute 
a  means  to  induce  within  the  meaning 
of  section  105(b)(3)  of  the  Act,  provided 
the  following  conditions  are  met:  (1) 
Redemption  of  such  coupons  may  not 
be  limited  to  a  particular  retailer  or 
group  of  retailers:  and 

(2)  An  industry  member  may  not 
reimburse  a  retailer  for  more  than  the 
face  value  of  all  coupons  redeemed, 
plus  a  usual  and  customary  handling  fee 
for  the  redemption  of  coupons. 
***** 

Par.  35.  Section  6.97  is  removed  and 
reserved. 

Par.  36.  Section  6.98  is  revised  to  read 
as  follows: 

§6.98  Advertising  service. 

The  listing  of  the  names  and 
addresses  of  two  or  more  retailers 
selling  the  products  of  an  industry 
member  in  an  advertisement  of  that 
industry  member  does  not  constitute  a 
means  to  induce  within  the  meaning  of 
section  105(b)(3)  of  the  Act,  provid^: 

(a)  The  advertisement  does  not  also 
contain  the  retail  price  of  the  product 
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(except  where  the  exclusive  retailer  in 
the  jurisdiction  is  a  State  or  local 
agency),  and 

(b)  The  listing  is  the  only  reference  to 
the  retailers  in  the  advertisement  and  is 
relatively  inconspicuous  in  relation  to 
the  advertisement  as  a  whole,  and 

(c)  The  advertisement  does  not  refer 
only  to  one  retailer  or  only  to  retail 
establishments  controlled  directly  or 
indirectly  by  the  same  retailer,  except 
where  the  retailer  is  an  agency  of  a  State 
or  a  political  subdivision  of  a  State. 

Par  37.  Section  6.99  is  revised  to  read 
as  follows:- 

§  6.99  Stocking,  rotation,  and  pricing 
service. 

(a)  General.  Industry  members  may,  at 
a  retail  establishment,  stock,  rotate  and 
affix  the  price  to  distilled  spirits,  wine, 
or  malt  beverages  which  they  sell, 
provided  products  of  other  industry 
members  are  not  altered  or  disturbed. 
The  rearranging  or  resetting  of  all  or  part 
of  a  store  or  liquor  department  is  not 
hereby  authorized. 

(b)  Shelf  plan  and  shelf  schematics. 
The  act  by  an  industry  member  of 
providing  a  recommended  shelf  plan  or 
shelf  schematic  for  distilled  spirits, 
wine,  or  malt  beverages  does  not 
constitute  a  means  to  induce  within  the 
meaning  of  section  105(b)(3)  of  the  Act. 

Par  38.  Section  6.100  is  revised  to 
read  as  follows: 

§  6.1 00  Participation  in  retaiier  association 
activities. 

The  following  acts  by  an  industry 
member  participating  in  retailer 
association  activities  do  not  constitute  a 
means  to  induce  within  the  meaning  of 
section  10S(b)(3)  of  the  Act: 

(a)  Displaying  its  products  at  a 
convention  or  trade  show, 

(b)  Renting  display  booth  space  if  the 
rental  fee  is  the  same  as  paid  by  all 
exhibitors  at  the  event, 

(c)  Providing  its  own  hospitality 
which  is  independent  from  association 
sponsored  activities, 

(d)  Purchasing  tickets  to  functions 
and  paying  registration  fees  if  the 
payments  or  fees  are  the  same  as  paid 
by  all  exhibitors  at  the  event,  and 

(e)  Making  payments  for 
advertisements  in  programs  or 
brochures  issued  by  retailer  associations 
at  a  convention  or  trade  show  if  the  total 
payments  made  by  an  industry  member 
for  all  such  advertisements  do  not 
exceed  $500  per  year  for  any  retailer 
association. 

Par.  39.  Section  6.101  is  revised  to 
read  as  follows: 

§6.101  Merchandise. 

(a)  General.  The  act  by  an  industry 
member,  who  is  also  in  business  as  a 


bona  fide  vendor  of  other  merchandise 
(for  example,  groceries  or 
pharmaceuticals),  of  selling  that 
merchandise  to  a  retailer  does  not 
constitute  a  means  to  induce  within  the 
meaning  of  section  105(b)(3)  of  the  Act, 
provided: 

(1)  The  merchemdise  is  sold  at  its  fair 
mcirket  value,  and 

(2)  The  merchemdise  is  not  sold  in 
combination  with  distilled  spirits, 
wines,  or  malt  beverages,  and 

(3)  The  industry  member’s  acquisition 
costs  of  the  merchandise  appears  on  the 
industry  member’s  purchase  invoices  or 
other  records,  and 

(4)  Merchandise  and  distilled  spirits, 
wines,  or  malt  beverages  sold  in  a  single 
transaction  are  itemized  separately  on 
the  same  invoice  covering  the  sales 
transaction. 

(b)  Things  of  value  covered  in  other 
sections  of  this  part.  The  act  by  an 
industry  member  of  providing 
equipment,  fixtures,  signs,  glassware, 
supplies,  services,  and  advertising 
specialties  to  retailers  does  not 
constitute  a  means  to  induce  within  the 
meaning  of  section  105(b)(3)  of  the  Act 
only  as  provided  in  other  sections 
within  this  part. 

Par.  40.  A  new  §  6.102  is  added  to 
subpart  D  to  read  as  follows: 

§  6.1 02  Outside  signs. 

(a)  The  act  by  an  industry  member  of 
furnishing  outside  signs  to  a  retailer 
does  not  constitute  a  means  to  induce 
within  the  meaning  of  section  105(b)(3) 
of  the  Act  provided  that: 

(1)  The  retailer  is  not  compensated, 
directly  or  indirectly  such  as  through  a 
sign  company,  for  displaying  the  signs, 
and 

(2)  The  cost  of  the  signs  may  not 
exceed  $500. 

Par.  41.  Part  6  is  amended  by  adding 
a  new  subpart  E  to  read  as  follows: 

Subpart  E— Exclusion 

6.151  Exclusion,  in  general. 

6.152  Practices  which  put  retailer 
independence  at  risk. 

6.153  Criteria  for  determining  retailer 
independence. 

Subpart  E — Exclusion 

§  6.1 51  Exclusion,  in  general. 

(a)  Exclusion,  in  whole  or  in  part 
occurs: 

(1)  When  a  practice  by  an  industry 
member,  whether  direct,  indirect,  or 
through  an  affiliate,  places  retailer 
independence  at  risk  by  means  of  a  tie 
or  link  between  the  industry  member 
and  retailer  or  by  any  other  means  of 
industry  member  control  over  the 
retailer,  and 


(2)  Such  practice  results  in  the  retailer 
purchasing  less  than  it  would  have  of  a 
competitor’s  product. 

(b)  Section  6.152  lists  practices  that 
create  a  tie  or  link  that  places  retailer 
independence  at  risk.  Section  6.153  lists 
the  criteria  used  for  determining 
whether  other  practices  can  put  retailer 
independence  at  risk. 

§  6.152  Practices  which  put  retailer 
independence  at  risk. 

The  practices  specified  in  this  section 
put  retailer  independence  at  risk.  The 
practices  specified  here  are  examples 
and  do  not  constitute  a  complete  list  of 
those  practices  that  put  retailer 
independence  at  risk. 

(a)  The  act  by  an  industry  member  of 
resetting  stock  on  a  retailer’s  premises 
(other  than  stock  offered  for  sale  by  the 
industry  member). 

(b)  The  act  by  an  industry  member  of 
purchasing  or  renting  specific  shelf 
space  (e.g.,  slotting  allowance)  where 
such  purchase  reduces  the  availability 
on  other  shelf  space  of  the  distilled 
spirits,  wine  or  malt  beverages  of 
another  industry  member. 

(c)  Ownership  by  an  industry  member 
of  less  than  a  100  percent  interest  in  a 
retailer. 

(d)  The  act  by  an  industry  member  of 
requiring  a  retailer  to  purchase  one 
alcoholic  beverage  product  in  order  to 
be  allowed  to  purchase  another 
alcoholic  beverage  product  at  the  same 
time. 

§  6.153  Criteria  for  determining  retailer 
independence. 

The  criteria  specified  in  this  section 
are  indications  that  a  particular  practice, 
other  than  those  in  §  6.152,  places 
retailer  independence  at  risk.  A  practice 
need  not  meet  all  of  the  criteria 
specified  in  this  section  in  order  to 
place  retailer  independence  at  risk. 

(a)  The  practice  restricts  or  hampers 
the  free  economic  choice  of  a  retailer  to 
decide  which  products  to  purchase  and 
the  quantity  in  which  to  purchase  them 
for  sale  to  consumers. 

(b)  The  industry  member  obligates  the 
retailer  to  participate  in  the  promotion 
to  obtain  the  industry  member’s 
product. 

(c)  The  retailer  has  a  continuing 
obligation  to  purchase  or  otherwise 
promote  the  industry  member’s  product. 

(d)  The  retailer  has  a  commitment  not 
to  terminate  its  relationship  with  the 
industry  member  with  respect  to 
purchase  of  the  industry  member’s 
products. 

(e)  The  practice  involves  the  industry 
member  in  the  day-to-day  operations  of 
the  retailer.  For  example,  the  industry 
member  controls  the  retailer’s  decisions 
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on  which  brand  of  products  to  purchase, 
the  pricing  of  products,  or  the  manner 
in  which  the  products  will  be  displayed 
on  the  retailer’s  premises. 

(f)  The  practice  is  discriminatory  in 
that  it  is  not  offered  to  all  retailers  in  the 
local  market  on  the  same  terms  without 
business  reasons  present  to  justify  the 
difference  in  treatment. 

PART  8— EXCLUSIVE  OUTLETS 

Par.  42-43.  The  authority  citation  for 
part  8  is  revised  to  read  as  follows: 

Authority:  15  U.S.C  49-50;  27  U.S.C.  202 
and  205:  44  U.S.C.  3504(h). 

Par.  44.  Section  8.1  is  revised  to  read 
as  follows: 

§8.1  General. 

The  regulations  in  this  part,  issued 
pursuant  to  section  105  of  the  Federal 
Alcohol  Administration  Act  (27  U.S.C. 
205),  specify  arrangements  which  are 
exclusive  outlets  under  section  105(a) 
and  criteria  for  determining  whether  a 
practice  is  a  violation  of  section  105(a), 
This  part  does  not  attempt  to  enumerate 
all  of  the  practices  prohibited  by  section 
105(a)  of  the  Act.  Nothing  in  this  part 
shall  operate  to  exempt  any  person  from 
the  requirements  of  any  State  law  or 
regulation. 

Par.  45.  Section  8.5  is  added  to 
subpart  A  to  read  as  follows; 

§  8.5  Administrative  provisions. 

(a)  General.  The  Act  makes  applicable 
the  provisions  including  penalties  of 
sections  49  and  50  of  Title  15,  United 
States  Code,  to  the  jurisdiction,  powers 
and  duties  of  the  Director  under  this 
Act,  and  to  any  person  (whether  or  not 
a  corporation)  subject  to  the  provisions 
of  law  administered  by  the  Director 
under  this  Act. 

(b)  Examination  and  subpoena.  The 
Director  or  any  authorized  ATF  officers 
shall  at  all  reasonable  times  have  access 
to,  for  the  purpose  of  examination,  and 
the  right  to  copy  any  documentary 
evidence  of  any  person,  partnership,  or 
corporation  being  investigated  or 
proceeded  against;  and  the  Director 
shall  have  the  power  to  require  by 
subpoena  the  attendance  and  testimony 
of  witnesses  and  the  production  of  all 
such  documentary  evidence  relating  to 
any  matter  under  investigation. 

(c)  Reports  requested  by  the  regional 
director  (compliance) — (1)  General. 
When  required  in  writing  by  the 
regional  director  (compliance),  an 
industry  member  shall  submit  a  written 
report  containing  information  on 
sponsorships,  advertisements, 
promotions,  and  other  activities 
pertaining  to  its  business  subject  to  the 


Act  conducted  by,  or  on  behalf  of,  or 
benefiting  the  industry  member. 

(2)  Preparation.  The  report  will  be 
prepared  by  the  industry  member  in 
letter  form,  executed  under  the  penalties 
of  perjury,  and  will  contain  the 
information  specified  by  the  regional 
director  (compliance). 

(3)  Filing.  The  report  will  be  filed  in 
accordance  with  the  instructions  of  the 
regional  director  (compliance).  (27 
U.S.C.  202(c)  and  (d)) 

Par.  46.  S^ion  8.11  is  amended  by 
removing  the  definition  for  the  term 
“retail  establishment”  and  by  adding 
definitions  for  "ATF  officer,”  “Director” 
and  “regional  director  (compliance)”  as 
follows; 

§  8.1 1  Meaning  of  terms. 
***** 

ATF  officer.  An  officer  or  employee  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  authorized  to  perform 
any  function  relating  to  the 
administration  or  enforcement  of  this 
part. 

Director.  The  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  the 
Department  of  the  Treasury, 

Washington,  DC. 

***** 

Regional  director  (compliance).  The 
principal  ATF  regional  official 
responsible  for  administering 
regulations  in  this  part. 

***** 

Par.  47.  Section  8.23  is  revised  to  read 
as  follows: 

§  8.23  Third  party  arrangements. 

Industry  member  requirements,  by 
agreement  or  otherwise,  with  non¬ 
retailers  that  resuh  in  a  retailer  being 
required  to  purchase  the  industry 
member’s  products  are  within  the 
exclusive  outlet  provisions.  These 
industry  member  requirements  are 
covered  whether  the  agreement  or  other 
arrangement  originates  with  the 
industry  member  or  the  third  party.  For 
example,  a  supplier  enters  into  a 
contractual  agreement  or  other 
arrangement  with  a  third  party.  This 
agreement  or  arrangement  contains  an 
industry  member  requirement  as 
described  above.  The  third  party,  a 
ballclub,  or  municipal  or  private 
corporation,  not  acting  as  a  retailer, 
leases  the  concession  rights  and  is  able 
to  control  the  purchasing  decisions  of 
the  retailer.  The  third  party,  as  a  result 
of  the  requirement,  by  agreement  or 
otherwise,  with  the  industry  member, 
requires  the  retailer  to  purchase  the 
industry  member’s  products  to  the 
exclusion,  in  whole  or  in  part,  of 
products  sold  or  offered  for  sale  by  other 
persons  in  interstate  or  foreign 


commerce.  The  business  arrangements 
entered  into  by  the  industry  member 
and  the  third  party  may  consist  of  such 
things  as  sponsoring  radio  or  television 
broadcasting,  paying  for  advertising,  or 
providing  other  services  or  things  of 
value. 

Par.  48.  Part  8  is  amended  by  adding 
a  new  Subpart  D  to  read  as  follows: 

Subpart  D — Exclusion 

8.51  Exclusion,  in  general. 

8.52  Practices  which  result  in  exclusion. 

8.53  Practices  not  resulting  in  exclusion. 

8.54  Criteria  for  determining  retailer 
independence. 

Subpart  D — Exclusion 

§  8.51  Exclusion,  In  general. 

(a)  Exclusion,  in  whole  or  in  part 
occurs: 

(1)  When  a  practice  by  an  industry 
member,  whether  direct,  indirect,  or 
through  an  affiliate,  places  retailer 
independence  at  risk  by  means  of  a  tie 
or  link  between  the  industry  member 
and  retailer  or  by  any  other  means  of 
industry  member  control  over  the 
retailer,  and 

(2)  Such  practice  results  in  the  retailer 
purchasing  less  than  it  would  have  of  a 
competitor’s  product. 

(b)  Section  8.52  lists  practices  that 
result  in  exclusion.  Section  8.53  lists 
practices  not  resulting  in  exclusion. 
Section  8.54  lists  the  criteria  used  for 
determining  whether  other  practices  can 
put  retailer  independence  at  ris)c. 

§  8.52  Practices  which  result  in  exclusion. 

The  practices  specified  in  this  section 
result  in  exclusion  under  section  105(a) 
of  the  Act.  The  practices  specified  here 
are  examples  and  do  not  constitute  a 
complete  list  of  such  practices: 

(a)  Purchases  of  distilled  spirits,  wine 
or  malt  beverages  by  a  retailer  as  a 
result,  directly  or  indirectly,  of  a  threat 
or  act  of  physical  or  economic  harm  by 
the  selling  industry  member. 

(b)  Contracts  between  an  industry 
member  and  a  retailer  which  require  the 
retailer  to  purchase  distilled  spirits, 
wine,  or  malt  beverages  from  that 
industry  member  and  expressly  restrict 
the  retailer  from  purchasing,  in  whole  or 
in  part,  such  products  from  another 
industry  member. 

§  8.53  Practices  not  resulting  in  exclusion. 

The  practices  specified  in  this  section 
are  deemed  not  to  result  in  exclusion 
under  section  105(a)  of  the  Act: 

(a)  A  supply  contract  for  one  year  or 
less  between  the  industry  member  and 
retailer  under  which  the  industry 
member  agrees  to  sell  distilled  spirits, 
wine,  or  malt  beverages  to  the  retailer 
on  an  “as  needed”  basis  provided  that 
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the  retailer  is  not  required  to  purchase 
any  miniiman  quaoKtity  of  stach  pcodoct. 

(o>  [Reserved! 

§  8.54  Cdteria  for  determining  retailer 
independence. 

The  criteria  specified  in  this  section 
are  indications  that  a  particular  practice, 
other  than  those  in  §  8.52  and  8.53, 
places  retailer  independence  at  risk.  A 
practice  need  not  meet  all  o(  the  criteria 
specihed  in  this  section  is  order  to 
place  retailer  independence  at  risk. 

(a)  The  practice  restricts  or  hampers 
the  free  economic  choice  of  a  retailer  to 
decide  which  products  to  parehase  and 
the  quantity  in  which  to  purchase  them 
for  sale  to  consumers. 

(b)  The  industry  member  obligates  the 
retailer  to  participate  in  the  promotion 
to  obtain  the  industry  member^s 
product. 

(c)  The  retailer  has  a  continuing 
obligation  to  purchase  or  otherwise 
promote  the  industry  member’s  product. 

(d)  The  retailer  has  a  commitment  not 
to  terminate  its  relationship  with  the 
industry  member  with  respect  to 
purchase  of  the  industry  member’s 
products. 

(e)  The  practice  involves  the  industry 
member  in  the  day-to-day  operations  oHF 
the  retailer.  For  example,  the  mrfustry 
member  controls  the  retailer’s  decisions 
on  winch  brand  of  products  to  purchase, 
the  pricing  of  products,  or  the  manner 
in  which  the  products  will  be  displayed 
on  the  retailer’'s  premises. 

(f)  The  practice  is  discriminatory  in 
that  it  is  not  offered  to  all  retailers  in  the 
local  market  on  the  same  terms  without 
business  reasons  present  to  justify  the 
difference  in  treatment. 

PART  10— COMMERCIAL  BRIBERY 

Par.  49,  The  aulhority  citation  for  part 
10  is  revised  to  read  as  follows: 

Aatkority.  15  U.S.C  49-50;  27  U.S.C  202 
and  205:  44  U.&C  3504(b). 

Par.  51.  Section  10.1  is  revised  to  read 
as  follows: 

§10.1  GeMral. 

The  regulations  in  this  part,  issued 
pursuant  to  section  105  of  the  Federal 
Alcohol  Administration  Act  (27  U.S.C 
205),  specify  practices  which  may  result 
in  violations  of  section  105(c)  and 
criteria  for  determining  whether  a 
practice  is  a  violation  of  section  105(c). 
This  part  does  not  attempt  to  enumerate 
all  of  the  practices  p)rohibited  by  section 
105(c)  of  the  Act.  Nothing  in  this  pwrt 
shall  operate  to  exempt  any  person  from 
the  requirements  ef  any  State  lew  or 
regulation. 

Par,  52.  Section  10.4  is  amended  by 
revising  paragraph  (a)(1)  of  the  section 
to  read  as  follows; 


§10.4  JiirisdicttoMalltmit& 

(a)  GenCTaf.  *  * 

(1)  The  indastty  member  induces  a 
trade  buyer  to  pmrehase  distilled  spririts, 
wine,  or  malt  beverages  from  such 
industry  member  to  die  exchision,  in 
whole  or  in  part,  of  products  sold  or 
offered  for  sale  by  other  persons  in 
interstate  or  foreign  commerce;  and 

Par.  53.  Section  16.5  is  added  to 
subpart  4  tfo  read  as  follows: 

§  1 0.5  Administiatfv*  provMoas. 

(a)  General,  The  Act  makes  applicable 
the  provisions  including  penalties  of 
sections  49  and  56  of  Title  15,  United 
States  Code,  to  the  jurisdiction,  pjowers 
and  duties  of  the  Director  under  this 
Act,  and  to  any  person  (whether  or  not 
a  corporation)  subject  to  the  provisions 
of  law  administered  by  the  Director 
under  this  Act. 

(b)  Examination  and  Subpoena.  The 
Director  or  any  authorized  ATF  officers 
shall  at  all  reasonable  times  have  access 
to,  for  the  purpose  of  examination,  and 
the  right  to  copy  any  documentary 
evidence  of  any  person,  partnership,  or 
corporation  being  investigated  or 
proceeded  againsf ;  and  the  Director 
shall  have  the  power  to  require  by 
subpoena  the  attendance  and  testimony 
of  witnesses  and  the  prroductioii  of  all 
such  documentary  evidence  relating  to 
any  matter  under  investigation. 

(c)  Reports  requested  by  the  regional 
director  (compliance} — (1 )  General. 
When  requir^  in  writing  by  the 
regional  director  (compliance),  an 
industry  member  shall  submit  a  written 
report  containing  information  on 
sponsorships,  advertisements, 
promotions,  and  other  activities 
pertaining  to  its  business  subject  to  the 
Act  conducted  by,  or  on  behalf  of,  or 
benefiting  the  industry  member. 

(2)  Preparation.  The  report  will  be 
prepared  by  the  industry  member  in 
letter  form,  executed  under  the  penalties 
of  perjury,  and  will  contain  the 
information  specified  by  the  regional 
director  (coi^liance). 

(3)  Filing.  The  report  will  be  filed  in 
accordance  with  the  instructions  of  the 
regional  director  (compliance).  (27 
U.S.C.  202  (c)  and  (d)) 

Par.  54.  Section  10.11  is  amended  by 
adding  definitions  for  “ATF  officer,” 
“Director,’*  and  “regional' director 
(compliance)’*  as  fallows: 

§  10. t1  Meaning  of  terms. 
***** 

ATF  officer.  An  officer  or  employee  of 
the  Bureau  of  Alcohol  ,  Tobacco  and 
Firearms  fATF)  authorized  to  perform 
any  function  refati-ng  to  the 
administration  or  enforcement  of  this 
part. 


Zh'reeftor.The  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  the 
Department  of  the  Treasury, 

Washington,  DC. 

***** 

Regional  director  (compliance}.  The 
principal  ATF  regional-  official 
responsible  for  administering 
regulations  in  this  part. 

****** 

Par.  55.  Part  10  is  amended  adding 
a  new  Suhpart  D  to  read  as.  follows: 

Subpart  0 — Exclusion 

10.51  Exclusion,  in  general. 

10.52  Practices  which  put  trade  buyer 
independence  at  risk. 

10.53  Practices  not  resulting  in  exclusion. 
(Reserved) 

10.54  Criteria  for  determining  retailer 
independence. 

Subpart  D — Exclusion 

§  10.51  Exclusion,  in  general. 

(a)  Exclusion,  in  whole  or  in  p»t 
occurs: 

(1)  When  a  practice  by  an  industry 
member,  whether  direct,  iiufirect,  or 
through  an  affiliate,  places  trade  buyer 
independence  ^  risk  by  means  of  allie 
or  link  between  the  industry  member 
and  trade  buyer  or  by  any  other  means 
of  industry  member  control  over  the 
trade  buyer,  and 

(2)  Such  practice  results  in  the  trade 
bu5rer  purchasing  less  than  it  would 
have  of  a  competitor’s  product.  Section 
10.52  lists  practices  that  create  a  tie  or 
link  that  places  trade  buyer 
independence  at  risk. 

(b)  Section  10.53  is-  reserved  and  will 
list  practices  not  resulting  in  exclusion. 
Section  10.54  lists  the  criteria  used  for 
determining  whether  other  practices  can 
put  trade  buyer  independence  at  risk. 

§  10.52  Practices  which  put  trade  buyer 
independence  at  risk. 

The  practice  specified  in  this  section 
is  deemed  to-  place  trade  buyer 
independence  at  risk  within  the 
description  of  exclusion  in  §  10.51  of 
the  regulations.  The  practice 
enumerated  here  is  an  example  and 
does  not  constitute  a  complete  list  oi 
those  situations  which  result  in  such 
control 

(a)  Industry  member  payments  of 
money  to  the  employeefs)  of  a  trade 
buyer  without  the  knowledge  or  consent 
of  the  trade  buyer-employef  in  return  for 
the  employee  agreeing  to  order  distilled 
spirits,  wine,  or  mail  beverages  from  the 
industry  member. 

(b)  (Reserved) 
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§10.53  Practices  not  resulting  in 
exclusion.  [Reserved] 

§  1 0.54  Criteria  for  determining  trade 
buyer  independence. 

The  criteria  specified  in  this  section 
are  indications  that  a  particular  practice, 
other  than  those  in  section  10.52,  places 
trade  buyer  independence  at  risk.  A 
practice  need  not  meet  all  of  the  criteria 
specified  in  this  section  in  order  to 
place  trade  buyer  independence  at  risk. 

(a)  The  practice  restricts  or  hampers 
the  free  economic  choice  of  a  trade 
buyer  to  decide  which  products  to 
purchase  and  the  quantity  in  which  to 
purchase  them  for  sale  to  retailers  and 
consumers. 

(b)  The  industry  member  obligates  the 
trade  buyer  to  participate  in  the 
promotion  to  obtain  the  industry 
member’s  product. 

(c)  The  trade  buyer  has  a  continuing 
obligation  to  purchase  or  otherwise 
promote  the  industry  member’s  product. 

(d)  The  trade  buyer  has  a  commitment 
not  to  terminate  its  relationship  with  the 
industry  member  with  respect  to 
purchase  of  the  industry  member’s 
products 

(e)  The  practice  involves  the  industry 
member  in  the  day-to-day  operations  of 
the  trade  buyer.  For  example,  the 
industry  member  controls  the  trade 
buyer’s  decisions  on  which  brand  of 
products  to  purchase,  the  pricing  of 
products,  or  the  manner  in  which  the 
products  will  be  displayed  on  the  trade 
buyer’s  premises. 

(f)  The  practice  is  discriminatory  in 
that  it  is  not  offered  to  all  trade  buyers 
in  the  local  market  on  the  same  terms 
without  business  reasons  present  to 
justify  the  difference  in  treatment. 

PART  11— CONSIGNMENT  SALES 

Par.  56-57.  The  authority  citation  for 
27  CFR  part  11  is  revised  to  read  as 
follows: 

Authority:  15  U.S.C.  49-50;  27  U.S.C.  202 
and  205. 

Par.  58.  Section  11.1  is  revised  to  read 
as  follows: 

§11.1  General. 

The  regulations  in  this  part,  issued 
pursuant  to  section  105  of  the  Federal 
Alcohol  Administration  Act  (27  U.S.C. 
205),  specify  eurangements  which  are 
consignment  sales  under  section  105(d) 
of  the  Act  and  contain  guidelines 
concerning  return  of  distilled  spirits, 
wine  and  malt  beverages  from  a  trade 
buyer.  This  part  does  not  attempt  to 
enumerate  all  of  the  practices  prohibited 
by  section  105(d)  of  the  Act.  Nothing  in 
this  part  shall  operate  to  exempt  any 
person  from  the  requirements  of  any 
State  law  or  regulation. 


Par.  59.  Section  11.5  is  added  to 
subpart  A  to  read  as  follows: 

§  1 1 .5  Administrative  provisions. 

(a)  General,  The  Act  makes  applicable 
the  provisions  including  penalties  of 
sections  49  and  50  of  Title  15,  United 
States  Code,  to  the  jurisdiction,  powers 
and  duties  of  the  Director  under  this 
Act,  and  to  any  person  (whether  or  not 
a  corporation)  subject  to  the  provisions 
of  law  administered  by  the  Director 
under  this  Act. 

(b)  Examination  and  subpoena.  The 
Director  or  any  authorized  ATF  officers 
shall  at  all  reasonable  times  have  access 
to,  for  the  purpose  of  examination,  and 
the  right  to  copy  any  documentary 
evidence  of  any  person,  partnership,  or 
corporation  being  investigated  or 
proceeded  against;  and  the  Director 
shall  have  the  power  to  require  by 
subpoena  the  attendance  and  testimony 
of  witnesses  and  the  production  of  all 
such  documentary  evidence  relating  to 
any  matter  under  investigation.  (27 
U.S.C.  202  (c)) 

Par.  60.  Section  11.11  is  amended  by 
adding  definitions  for  “ATF  officer’’  and 
“Director”  as  follows: 

§11.11  Meaning  of  terms. 
***** 

ATF  officer.  An  officer  or  employee  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  authorized  to  perform 
any  function  relating  to  the 
administration  or  enforcement  of  this 
part. 

Director.  The  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  the 
Department  of  the  Treasury, 

Washington,  DC. 

***** 

Par.  61.  A  new  §  11.24  is  added  to 
subpart  C  to  read  as  follows: 

§  1 1 .24  Other  than  a  bona  fide  sale. 

“Other  than  a  bona  fide  sale” 
includes,  but  is  not  limited  to,  sales  in 
connection  with  which  the  industry 
member  purchases  or  rents  the  trade 
buyer’s  shelf  space  to  be  occupied  by 
such  products. 

Par.  62.  Section  11.32  is  revised  to 
read  as  follows: 

§  1 1 .32  Defective  products. 

Products  which  are  unmarketable 
because  of  product  deterioration, 
leaking  containers,  or  damaged  labels 
may  be  exchanged  for  an  equal  quantity 
of  identical  products  or  may  be  returned 
for  cash  or  credit  against  outstanding 
indebtedness. 

Par.  63.  Section  11.34  is  revised  to 
read  as  follows: 


§  1 1 .34  Products  which  may  no  longer  be 
lawfully  sold. 

Products  which  may  no  longer  be 
lawfully  sold  may  be  returned  for  cash 
or  credit  against  outstanding 
indebtedness.  This  would  include 
situations  where,  due  to  a  change  in  law 
or  regulation  over  which  the  trade  buyer 
or  an  affiliate  of  the  trade  buyer  has  no 
control,  a  particular  size  or  brand  is  no 
longer  permitted  to  be  sold. 

Par.  64.  Section  11.35  is  revised  to 
read  as  follows: 

§  1 1 .35  Termination  of  business. 

Products  on  hand  at  the  time  a  trade 
buyer  terminates  operations  may  be 
returned  for  cash  or  credit  against 
outstanding  indebtedness,  l^is  does  not 
include  a  temporary  seasonal  shutdown 
(see  §  11.39). 

Signed:  April  15, 1994. 

Daniel  R.  Black, 

Acting  Director. 

Approved:  April  18, 1994. 

John  P.  Simpson, 

Deputy  Assistant  Secrefoiy  (Tariff  and  Trade 
Enforcement). 

[FR  Doc.  94-10041  Filed  4-22-94;  8:49  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Parts  43a  and  50 
[DoD  Directive  1344.9] 

RIN  0790-AF65 

Indebtedness  of  Military  Personnel 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  In  order  to  comply  with 
Public  Law  the  Hatch  Act  Reform 
Amendments  of  1994,  the  Department  of 
Defense  is  in  the  process  of 
promulgating  a  regulations  with  regard 
to  members  of  the  Armed  Forces  which 
includes  provisions  for  the  involuntary 
allotment  of  the  pay  of  a  member  of  the 
Armed  Forces  for  indebtedness  owed  a 
third  party  as  determined  by  the  final 
judgment  of  a  court  of  competent 
jurisdiction,  and  as  further  determined 
by  competent  military  or  executive 
authority,  as  appropriate,  to  be  in 
compliance  with  the  procedural 
requirements  of  the  ^Idiers’  and 
Sailors’  Civil  Relief  Act  of  1940;  and 
which  gives  consideration  for  the 
absence  of  a  member  of  the  Armed 
Forces  from  an  appearance  in  a  judicial 
proceeding  resulting  ft’om  the  exigencies 
of  military  duty.  While  the  Department 
of  Defense  has  traditionally  by 
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regulation  required  members  to  pay 
their  just  financial  obligations,  no 
mechanism  previously  efxisted  to 
enforce  payments  of  just  debts  with  the 
exception  of  paym«Us  owned  for  child 
or  spousal  support.  The  proposed 
revision  of  Department  of  D^ense 
Directive  1344.9  (32  CFR  part  50) 
establishes  a  (program  for  involuntary 
allotments  to  require  members  to  pay 
their  just  debts.  The  impact  to  the 
government  of  this  legislation  is  much 
greater  than  to  the  public.  The 
Department  of  Defense  must  hire 
additional  personnel  to  process  and 
review  applications,  as  well  as  incur 
administrative  processing  costs  (e.g., 
mailing,  record  keeping,  xeroxing,  and 
providing  of  processing  forms). 
Additionally,  the  program  will  require 
personnel  time  in  the  form  of  review 
and  providing  assistance  (e.g.,  military 
legal  assistance)  to  members  against 
whom  an  application  for  involuntary 
allotment  is  pending.  The  cost  to  the 
applicant  for  an  involtmtary  allotment 
against  a  member’s  pay  win  be  minimal 
in  terms  of  time  and  money.  The 
applicant  will  have  to  provide 
informetion  whfoh  shcmld  already  be  in 
the  applicant’s  possession,  incur 
postage  costs,  and  expend 
approximately  15  minutes  completing 
the  application  form.  In  return  for  their 
effort,  applicants  with  enforceable 
claims  will  be  entitled  to  receive  from 
the  military  member  an  involuntary 
allotment  of  pay  on  a  monthly  basis 
towards  satisfaction  of  the  judgment 
debt  owed. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by  June 
27, 1994. 

ADDRESSES:  Forward  comments  to  the 
Office  of  the  Under  Secretary  of  Defense 
(Personnel  and  Readiness). 
Requirements  and  Resources,  Legal 
Policy,  room  4C763,  4000  Defense 
Pentagon,  Washington,  DC  20301—4000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Alan  L.  Cook.  (703)  697-3387. 
SUPPLEMENTARY  INFORMATION:  Appendix 
A  to  32  CFR  part  50  requires  the  use  of 
two  forms.  The  first  form  is  an 
involuntary  allotment  application.  Use 
of  a  standard  form  is  required  because 
the  Hatch  Act  Refotxn  Amendments  of 
1994  require  a  determination  by 
competent  military  or  executive 
authority  that  the  final  judgment  of  a 
court  of  competent  jurisdiction  giving 
rise  to  the  involunt^  allotment 
application  complies  with  the 
requirements  of  the  Soldiers’  and 
Sailors’  Civil  Relief  Act.  Additionally, 
in  order  to  ensure  due  process  for 
involuntary  aliotmeat  applications, 
several  certifications  and 


acknowledgements  are  required  by  the 
applicant.  In  the  absence  of  a 
standardized  form,  the  cost  to  the 
government  of  reviewing  non-standard 
forms  for  compliance  would  be  unfairly 
burdensome  in  comparison  to  the 
minimum  cost  to  an  applicant  of 
obtadning  and  using  a  standard  form  to 
make  application.  FuxthermoFe,  use  of  a 
standard  form  saves  the  applicant  time 
and  money  by  not.  requiring  the 
applicant  to  obtain  a  copy  of  the 
Etepartment  of  Defense  Directive  and 
reading  it  in  order  to  ensure  proper 
submission  of  Lnformaition  to  obtain  an 
involuntary  allotmeni.  The  second  form 
for  involuntary  allotment  notice  and 
processing  creates  a  standardized 
methodology  within  the  Department  of 
Defense,  to  include  the  Military 
Departments,  to  ensure  uniform 
processing  procedures.  This  saves  both 
time  and  money  for  the  review 
authorities.  Both  forms  are  in  the 
process  of  development.  However,  their 
basic  contents  and  requirements  are 
clearly  delineated  in  appendix  A  to  32 
CFR  part  50.  It  has  been  determined  that 
32  CFR  part  50  is  not  a  significant 
regulation  action.  The  rale  does  not;  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environm«il, 
public  health  or  safety,  or  Stirte,  local, 
or  tribal  governments  or  communities; 
(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  k»an 
programs  or  the  rights  and  oblivions  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  It  has  also  been  determined  that 
this  rale  is  mot  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  smalt  entities.  The  primary 
financial  effect  on  administering  the 
rule  will  be  a  reduction  in 
administrative  costs  and  other  burdens 
resulting  from  the  simplification  and 
clarification  of  certain  policies.  Finally, 
it  has  been  determined  that  32  CFR  part 
50  may  impose  reporting  or  record 
keeping  requirements  under  (he 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520)  and  that  the 
paperwork  reduetron  process  is  under 
review. 

List  of  Subjects  in  32  CFR  Parts  43a  and 
50 

Claims,  Credit,  Military  personnel. 


Accordingly,  under  the  authority  of 
10  U.S.C.  301,  title  32  of  the  Code  of 
Federal  Regulatfoos,  chapter  I. 
subchapter  C,  is  proposed  to  be 
amended  to  read,  as  follows: 

PART  43A— [REMOVED] 

1.  Part  43a  is  removed. 

2.  32  CFR  part  50  is  added  to  reed  as 
follows: 

PART  50— INDEBTEDNESS  Of 
MILITARY  PERSONNEL 

Sec. 

50.1  Purpose. 

50.2  Applicability  and  scope. 

50.3  Definitions. 

50.4  Responsibilities. 

50.5  General  policies. 

50.6  Full  disclosure  and  standanfs  of 
fairness  by  creditors. 

Appendix  A  to  part  50-Processing  Procedures 
Appendix  B  to  Part  SQ-Certificate  of 
Compliance 

Appendix  C  to  Part  50-Standards  of  Fairness 
Antfaovity:  Pub.  L  103-94  and  tO  U.S.C 
113(d). 

§50.1  Purpose. 

This  part 

(a)  Sets  established  Department  of 
Defense  policy  governing  delinquent 
indebtedness  of  members  of  the  Military 
Services,  and  establishes  policy  for 
involuntary  allotments  from  the 
disposable  pay  of  military  members  to 
satisfy  judgment  indebtedness  in 
accordance  with  Public  Law  103-94. 

(b)  Sets  forth  procedures  for 
processing  claims  of  such  indebtedness 
and  applications  for  involuntary 
allotments  from  the  disposable  pay  of 
military  members. 

(c)  Incorporates  the  provisions  of 
Public  Law  90-321,  Piiblic  Law  95-169 
and  PubUc  Law  103-94. 

§  50.2  Appiicabiiity  and  scope. 

(a)  The  provisions  of  this  part  apply 
lo  the  Office  of  the  Secretary  of  Defense, 
the  Military  Departments,  the  Chairman 
of  the  Joint  Chiefs  of  Staff  and  the  Joint 
Staff,  the  Defense  Agencies,  and  the 
DoD  Field  Agencies  (hereafter  referred 
to  as  “DoD  Components”).  The  term 
“Military  Services,”  as  used  herein, 
refers  to  the  Anny,  the  Navy,  the  Air 
Force,  and  the  Marine  Corps. 

(b)  The  provisions  of  this  part  do  not 
apply  to' 

(1)  Indebtedness  of  a  member  ef  the 
Military  Services  to  the  Federal 
Government. 

(2)  Processing  of  indebtedness  claims 
to>  enforce  judgments  ai^nsl  milntacy 
members  for  alimony  or  child  support. 

(3)  Claims  by  State  or  munidpa} 
governments  under  the  processing 
procedures  for  complaints.  Note,  a  StiM 
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or  municipal  government  must  comply 
with  Appendix  A  to  this  part  when 
seeking  an  involuntary  allotment. 

§  50.3  Definitions. 

(a)  Absence.  Is  a  member’s  lack  of  an 
“appearance,”  at  any  stage  of  the 
judicial  process,  as  evidenced  by  failing 
to  physically  attend  court  proceedings, 
be  represented  at  court  proceedings  by 
counsel  of  the  member’s  choosing,  or  to 
timely  respond  to  pleadings,  orders  or 
motions. 

(b)  Appearance.  Is  the  presence  and 
participation  of  a  member  of  the 
military  services  throughout  the  judicial 
proceeding  from  which  the  judgment 
was  issued  that  is  the  basis  for  a  request 
for  enforcement  through  involuntary 
allotment. 

(c)  Applicant.  The  original  judgment 
creditor,  a  successor  in  interest,  or 
attorney  or  agent  thereof  who  requests 
an  involuntary  allotment  from  a  member 
of  the  Military  Services  pursuant  to 
procedures  described  in  appendix  A  to 
this  part. 

(d)  Court.  A  court  of  competent 
jurisdiction  within  any  State,  territory, 
or  possession  of  the  United  States. 

(e)  Debt  collector.  An  agency  or  agent 
engaged  in  the  collection  of  debts 
described  under  Public  Law  95-109. 

(f)  Disposable  pay.  In  determining  the 
amount  of  disposable  pay  due  to  a 
member  and  subject  to  involuntary 
allotment  under  the  provisions  of  Public 
Law  103-94  and  this  part: 

(1)  Include  basic  pay  and 
compensation  payable  under  37  U.S.C. 
chapter  3. 

(2)  Exclude: 

(i)  Amounts  awarded  for  suggestions. 

(ii)  Special  and  incentive  pays 
payable  under  37  U.S.C.  chapter  5. 

liii)  Accrued  leave  payments  under  37 
U.S.C.  chapter  9. 

(iv)  Payments  to  missing  persons 
under  37  U.S.C.  chapter  10. 

(v)  Separation  payments,  including 
involuntary  separation  pay  under  10 
U.S.C.  1174  voluntary  separation 
incentive  (VSI)  under  10  U.S.C  1175, 
special  separation  beneht  (SSB)  under 
10  U.S.C.  1174a,  reservist  special 
separation  pay  (RSSP)  under  Public  Law 
102—484,  section  4416,  and  reservist 
involuntary  separation  pay  (RISP)  under 
Public  Law  102-484,  section  4418. 

(vi)  Allowances  paid  under  37  U.S.C. 
Chapter  7  and  other  reimbursements  for 
expenses  incurred  in  connection  with 
duty  in  a  Military  Service  or  allowances 
in  lieu  thereof. 

(vii)  Payments  not  speciHcally 
enumerated  in  paragraph  (f)fl)  of  this 
section. 

(3)  Deduct: 

(i)  Amounts  owed  by  a  member  to  the 
United  States. 


(ii)  Amounts  deducted  for 
employment  taxes. 

(lii)  Amounts  mandatorily  withheld 
for  the  Armed  Forces  Retirement  Home. 

(iv)  Fines  and  forfeitures  ordered  by  a 
court-martial  or  by  a  commanding 
officer. 

(v)  Amounts  properly  withheld  for 
Federal,  State,  or  local  income  tax 
purposes,  if  the  withholding  of  the 
amount  is  authorized  or  required  by  law 
and  if  amounts  withheld  are  not  greater 
than  would  be  the  case  if  the  member 
claimed  all  dependents  to  which 
entitled.  The  withholding  of  additional 
amounts  pursuant  to  26  U.S.C.  3402(i) 
may  be  permitted  only  when  the 
member  presents  evidence  of  a  tax 
obligation  which  supports  the 
additional  withholding. 

(vi)  Eleductions  for  ^rvicemen’s 
Group  Life  Insurance  premiums; 

(vii)  Deductions  for  the  dental 
benefits  plan  premiums. 

(viii)  Amounts  otherwise  required  by 
law  to  be  deducted  from  a  member’s  pay 
(except  payments  under  of  42  U.S.C. 

659,  661,  662,  and  665. 

(g)  Exigencies  of  military  duty.  Is  a 
military  assignment  or  mission  essential 
duty  that,  bet^use  of  its  urgency, 
importance,  duration,  location,  or 
isolation,  necessitates  the  absence  of  a 
member  of  the  military  services  from 
appearance  at  a  judicial  proceeding. 
Absence  from  an  appearance  in  a 
judicial  proceeding  is  normally 
presumed  to  be  caused  by  exigencies  of 
military  duty  during  periods  of  war, 
national  emergency,  or  when  the 
member  is  deploy^  (see  appendix  A  to 
this  part,  paragraph  B2.c.(5)(a)). 

(h)  Judgment.  A  frnal  judgment  must 
be  a  valid,  enforceable  order  or  decree, 
issued  not  earlier  than  two  years  before 
the  date  of  an  application  for  an 
involuntary  allotment,  by  a  court  from 
which  no  appeal  may  be  taken,  or  from 
which  no  appeal  has  been  taken  within 
the  time  allowed,  or  from  which  an 
appeal  has  been  taken  and  finally 
decided.  The  judgment  must  award  a 
sum  certain  amount  and  sp>ecify  that  the 
amount  is  to  be  p>aid  by  an  individual 
who,  at  the  time  of  application  for  the 
involuntary  allotment,  is  a  member  of 
the  Military  Services. 

(i)  Just  financial  obligations.  A  legal 
debt  acknowledged  by  the  military 
member  in  which  there  is  no  reasonable 
dispute  as  to  the  facts  or  the  law;  or  one 
reduced  to  judgment  which  conforms  to 
the  Soldiers’  and  Sailors’  Civil  Relief 
Act  (SSCRA),  if  applicable. 

(j)  Member  of  the  military  services. 
Includes  Regular,  Reserve,  and  National 
Guard  members  who  are  not  retired. 

(k)  Preponderance  of  the  evidence.  A 
greater  weight  of  evidence,  or  evidence 


which  is  more  credible  and  convincing 
to  the  mind.  That  which  best  accords 
with  reason  and  probability  (see  Black’s 
Law  Dictionary). 

(1)  Proper  and  timely  manner.  A 
manner  which  under  the  circumstances 
does  not  reflect  discredit  on  the  military 
service. 

§50.4  Responsibilities. 

(a)  The  Under  Secretary  of  Defense 
(Personnel  and  Readiness)  (USD(P&R)) 
shall: 

(1)  Have  policy  oversight  concerning 
involuntary  allotment  of  military  pay; 
and 

(2)  Shall  establish  policies  and 
procedures  governing  the  assistance  to 
be  provided  by  military  authorities  to 
creditors  of  military  personnel  who 
have  debt  complaints. 

(b)  The  Comptroller  of  the  Department 
of  Defense  shall  establish  procedures 
supplemental  to  those  contained  in  this 
part  which  are  necessary  to  administer 
and  process  involuntary  allotments  from 
members  of  the  Military  Services:  this 
includes  the  authority  to  promulgate 
forms  necessary  for  the  efficient 
administration  and  processing  of 
involuntary  allotments. 

(c)  The  Heads  ofDoD  Components,  or 
their  designees,  shall  urge  military 
personnel  to  meet  their  just  financial 
obligations,  since  failiure  to  do  so 
damages  their  credit  reputation  and 
affects  the  public  image  of  all  DoD 
personnel  (DoD  Directive  1000.10, ^ 
subsection  D.4.,  DoD  Directive  1000.11,2 
and  DoD  Directive  5500.7.3 

(d)  The  Director,  Defense  Finance  and 
Accounting  Services,  or  his  or  her 
designee,  shall: 

(1)  Assure  implementation  of  this  part 
and  compliemce  with  its  provisions, 

(2)  Determine  whether  the  provisions 
of  the  Soldiers’  and  Sailors’  Civil  Relief 
Act  (SSCRA)  have  been  complied  with 
under  the  provisions  of  Public  Law  103- 
94. 

(3)  Act  as  the  DoD  Executive  Agent  for 
forms  prescribed  by  this  part,  or 
otherwise  necessary  to  process 
involuntary  allotments. 

(e)  The  Secretaries  of  the  Military 
Departments  shall  help  ensure 
compliance  with  the  requirements  of 
this  part,  to  include: 

(1)  Requiring  commanders  to  counsel 
members  to  pay  their  just  debts, 
including  complying,  as  appropriate, 
with  court  orders  and  judgments  for  the 
payment  of  alimony  or  child  support. 


1  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road,  SpringHeld,  VA  22161. 

2  See  footnote  1  to  §  50.4(c). 

2  See  footnote  1  to  §  50.4(c). 
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(2)  Ensuring  notification  and 
counseling  of  members  against  whom 
creditors  are  seeking  involuntary 
allotments  pursuant  to  a  court  judgment 
in  accordance  with  the  provisions  of 
this  part. 

(3)  E)esignating  those  commanders 
who  shall  be  responsible  for 
determining  whether  a  member’s 
absence  from  a  judicial  proceeding  was 
caused  by  exigencies  of  military  duty. 

(4)  Emphasizing  prompt  command 
action  to  assist  with  the  processing  of 
involuntary  allotment  applications. 

§  50.5  General  policies. 

(a)  Members  of  the  Military  Services 
are  expected  to  pay  their  just  financial 
obligations  in  a  proper  and  timely 
manner.  However,  DoD  Components 
have  no  legal  authority,  except  as  stated 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  to  require  members  to  pay  a 
private  debt  or  to  divert  any  part  of  their 
pay  for  its  satisfaction. 

(1)  Legal  process  instituted  in  civil 
courts  to  enforce  judgments  against 
military  personnel  for  the  payment  of 
alimony  or  child  support  will  be  acted 
upon  in  accordance  with  the  provisions 
of  Public  Law  93-647,  as  amended,  and 
part  7,  chapter  7,  section  B.  of  DoD 
7000.14-R,‘‘,  Volume  7. 

(2)  Involuntary  allotments  pursuant  to 
the  provisions  of  Public  Law  103-94 
shall  be  established  in  accordance  with 
the  provisions  of  this  part. 

(b)  Whenever  possible,  indebtedness 
disputes  should  be  resolved  through 
amicable  means.  Claimants  desiring  to 
contact  a  military  member  concerning  a 
claim  of  indebtedness  may  obtain  the 
member’s  military  address  by  writing  to 
the  locator  service  of  the  Military 
Department  concerned,  and  enclosing 
the  appropriate  fee  for  the  service,  as 
provided  under  DoD  Instruction 
7230.7.5 

(c)  The  following  general  policies 
apply  to  processing  of  debt  complaints. 

(1)  Creditors  are  encouraged  to  use  the 
processing  procedures  for  debt 
complaints  described  in  appendix  A  to 
this  part.  Complaints  meeting  the 
requirements  of  this  part  will  receive 
prompt  processing  assistance  from 
commanders. 

(2)  Assistance  in  indebtedness  matters 
will  not  be  extended  to  those  creditors: 

(i)  Who  have  not  made  a  bona  fide 
effort  to  collect  the  debt  directly  from 
the  military  member; 

(ii)  Whose  claims  are  patently  false 
and  misleading; 

(iii)  Whose  claims  are  obviously 
exorbitant;  or 


«  See  footnote  1  to  §  SO.'llc). 
»  See  footnote  1  to  §  50.4(c) 


(iv)  Who  are  in  an  “off-limits”  status, 
or  who  have  been  determined  to  be 
practicing  unfair  consumer  or 
commercial  practices  detrimental  to  the 
morale  and  welfare  of  service  members, 
pursuant  to  applicable  directives  of  the 
military  services,  to  include  the  Armed 
Forces  Disciplinary  Control  Board  and 
Off-Installation  Liaison  and  Operations 
regulations.® 

(3)  Some  States  have  enacted  laws 
which  prohibit  creditors  from 
contacting  a  debtor’s  employer  with 
respect  to  indebtedness  or 
communicating  facts  on  indebtedness  to 
an  employer  unless  certain  conditions 
are  met.  The  conditions  which  must  be 
met  to  remove  this  prohibition  are 
generally  such  things  as  reduction  of  a 
debt  to  judgment  and  obtaining  written 
permission  of  the  debtor. 

(i)  At  DoD  installations  in  States 
having  such  laws,  the  processing  of  debt 
complaints  will  not  be  extended  to 
those  creditors  who  are  in  violation  of 
the  State  law.  Commanders  may  advise 
creditors  that  this  rule  has  been 
established  because  it  is  the  general 
policy  of  the  Military  Services  to 
comply  with  State  law  when  that  law 
does  not  infringe  upon  significant 
military  interests. 

(ii)  Tnis  policy  will  govern  even 
though  a  creditor  is  not  licensed  to  do 
business  in  the  State  where  the  debtor 
is  located.  A  similar  practice  will  be 
commenced  in  any  State  enacting  a 
similar  law  with  respect  to  debt 
collection. 

(4)  Under  the  provisions  of  Public 
Law  95-109,  contact  by  a  debt  collector 
with  third  parties,  such  as  commanding 
officers,  for  the  purpose  of  aiding  debt 
collection  is  prohibited  without  a  court 
order,  or  the  debtor’s  prior  consent, 
given  directly  to  the  debt  collector. 
Creditors  are  generally  exempt  from 
Public  Law  95-109,  but  only  when  they 
collect  on  their  own  behalf. 

(d)  The  following  general  policies 
apply  to  processing  of  involuntary 
allotments  (except  statutory  allotments 
for  child  support  or  alimony). 

(1)  In  those  cases  in  which  the 
indebtedness  of  a  military  member  has 
been  reduced  to  a  judgment,  an 
application  for  an  involuntary  allotment 
from  the  disposable  pay  of  the  member 
may  be  made  pursuant  to  the 
procedures  described  in  appendix  A  to 
this  part.  These  procedures  provide  the 
exclusive  remedy  available  under  Public 
Law  103-94. 

(2)  Involuntary  allotment  requests 
will  not  be  processed  for  creditors  who, 
either  at  the  time  of  application  for  the 
involuntary  allotment  or  at  the  time  the 


«  See  footnote  1  to  §  50.4(c). 


debt  was  incurred  that  forms  the  basis 
for  the  court  judgment,  are  in  an  “off- 
limits”  status,  or  who  have  been 
determined  to  be  practicing  unfair 
consumer  or  commercial  practices 
detrimental  to  the  morale  and  welfare  of 
service  members,  pursuant  to  applicable 
directives  of  the  military  services,  to 
include  the  Armed  Forces  Disciplinary 
Control  Board  and  Off-Installation 
Liaison  and  Operations  regulation. 

(3)  An  involuntary  allotment  from  a 
member’s  disposable  pay  shall  not  be 
commenced  in  any  indebtedness  case  in 
which; 

(i)  Exigencies  of  military  duty  caused 
the  absence  of  the  member  from  the 
judicial  proceeding  at  which  the 
judgment  was  rendered. 

(ii)  There  has  not  been  compliance 
with  the  procedural  requirements  of  the 
SSCRA. 

(4)  Only  one  involuntary  allotment 
pursuant  to  Public  Law  103-94  and  this 
part  may  be  authorized  from  the 
disposable  pay  of  a  member  at  any  given 
time. 

(5)  An  involuntary  allotment  shall  not 
exceed  the  lesser  of  15  percent  of  a 
member’s  disposable  pay,  or  the 
maximum  amount  authorized  under  the 
garnishment  law  of  the  State  where  the 
judgment  was  entered.  An  involuntary 
allotment  shall  not  be  authorized  if  the 
pay  of  a  similarly  situated  civilian 
employee  is  not  subject  to  garnishment 
under  the  applicable  State  law  and 
Public  Law  103-94. 

(6)  The  amount  of  an  involuntary 
allotment  under  Public  Law  103-94  and 
this  part  when  combined  with 
deductions  as  a  result  of  garnishments 
or  statutory  allotments  for  spousal 
support  and  child  support  under  42 
U.S.C.  659,  661,  662,  or  665,  may  not 
exceed  the  maximum  percentage 
specified  in  15  U.S.C.  1673.  In  any  case 
in  which  the  maximum  percentage 
would  be  exceeded,  garnishments  and 
involuntary  allotments  for  spousal  and 
child  support  shall  take  precedence  over 
involuntary  allotments  authorized 
under  Public  Law  103-94  and  this  part. 
Involuntary  allotments  established 
pursuant  to  Public  Law  103-94  shall  be 
reduced  or  stopped  as  necessary  to 
avoid  exceeding  the  maximum 
percentage  allowed. 

§  50.6  Full  disclosure  and  standards  of 
fairness  by  creditors 

The  Truth  in  Lending  Act  prescribes 
the  general  disclosure  requirements 
which  must  be  met  by  those  offering  or 
extending  consumer  credit,  and  12  CFR 
part  226  prescribes  the  specific 
disclosure  requirements  for  both  open- 
end  and  installment  credit  transactions. 
In  place  of  Federal  Government 
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requirements.  State  regulations  apply  to 
cr^it  transactions  when  the  Federal 
Reserve  Board  has  determined  that  the 
State  regulations  impose  substantially 
similar  requirements  and  provide 
adequate  enforcement  measures. 
Commanding  officers,  with  the 
assistance  of  judge  advocates,  should 
check  regulations  of  the  Federal  Reserve 
Board  to  determine  whether  Federal  or 
State  laws  and  regulations  govern. 

Appendix  A  to  Part  50 — ^Processing 
Procedures 

A.  Debt  Complaints 

1.  It  is  incumbent  on  those  submitting 
indebtedness  complaints  to  show  that  the 
disclosure  requirements  of  the  Truth  in 
Lending  Act,  and  12  CFR  part  226  have  been 
met  and  that  the  Standards  of  Fairness 
(appendix  C  to  this  part)  have  been  applied. 

2.  Creditors  subject  to  12  CFR  part  226,  and 
assignees  claiming  thereunder,  shall  submit 
with  their  request  for  debt  processing 
assistance  an  executed  copy  of  the  Certificate 
of  Compliance  (appendix  B  to  this  part),  and 
a  true  copy  of  the  general  and  specific 
disclosures  provided  the  military  member  as 
required  by  the  Truth  in  Lending  Act. 
Requests  which  do  not  meet  these 
requirements  will  be  returned  without  action 
to  the  claimant. 

3.  A  creditor  not  subject  to  12  CFR  part 
226,  such  as  a  public  utility  company  (as  set 
forth  in  §  226.3  thereof),  shall  submit  with 
the  request  a  certification  that  no  interest, 
finance  charge,  or  other  fee  is  in  excess  of 
that  permitt^  by  the  law  of  the  State  in 
which  the  obligation  was  incurred. 

4.  A  foreign-owned  company  having  debt 
complaints  shall  submit  with  its  request  a 
true  copy  of  the  terms  of  the  debt  (English 
translation)  and  shall  certify  that  it  has 
subscribed  to  the  Standards  of  Fairness. 

5.  Indebtedness  complaints  which  meet  the 
requirements  of  this  part  will  be  processed  by 
DoD  Components.  Finessed  means  that 
Heads  of  DoD  Components,  or  designees, 
shall: 

a.  Review  all  available  facts  surrounding 
the  transaction  forming  the  basis  of  the 
compliant,  including  the  member’s  legal 
rights  and  obligations,  and  any  defenses  or 
counterclaims  the  member  may  have. 

b.  Advise  the  member  that  (1)  just  financial 
obligations  are  expected  to  be  paid  in  a 
proper  and  timely  manner,  and  what  the 
member  should  do  to  comply  with  that 
policy;  (2)  financial  and  legal  counseling 
services  are  available  under  the  provisions  of 
DoD  Directive  1344.7 1  in  resolving 
indebtedness;  and  (3)  that  a  failure  to  pay  just 
debts  may  result  in  the  creditor  obtaining  a 
court  judgment  which  could  form  the  basis 
for  collection  of  pay  from  the  member 
pursuant  to  an  involuntary  allotment. 

c.  If  a  member  acknowledges  a  debt  as  a 
result  of  creditor  contact  with  a  DoD 
Component,  advise  the  member  that 
assistance  and  counseling  may  be  available 
from  the  on-base  military  banking  office,  or 
the  credit  union  serving  the  military  field  of 

>  See  footnote  1  to  §  50.4(c). 


membership,  or  other  available  military 
community  service  organizations. 

d.  Direct  that  toe  appropriate  conunander 
advise  the  claimant  that  (1)  those  aspects  of 
DoD  policy  prescribed  in  §  50.5  are  pertinent 
to  the  particular  claim  in  question;  and  (2) 
the  member  concerned  has  been  counseled 
concerning  his  or  her  obligations  with 
respect  to  the  claim.  The  commander’s 
response  will  not  undertake  to  arbitrate  any 
disputed  debt,  or  to  admit  or  deny  the 
validity  of  the  claim.  Under  no  circumstances 
will  the  response  indicate  whether  any  action 
has  been  taken  against  the  member  as  a  result 
of  the  compliant 

B.  Involuntary  Allotments 
1.  Involuntary  Allotment  Application 

a.  Regardless  of  the  Service  affiliation  of 
the  military  member  involved,  an  application 
to  establish  an  involuntary  allotment  from 
the  disposable  pay  of  a  military  member  shall 
be  made  by  sending  a  signed  application  on 
DD  Form  aa,2  “Involuntary  Allotment 
Application,’’  to  the  Defense  Finance  and 
Accounting  Service  (DFAS)  at  the  following 
address.  Defense  Finance  and  Accounting 
Service,  Cleveland  Center,  Code  L,  PO  Box 
998002,  Cleveland,  OH  44199-8002. 

(1)  Each  application  must  include  a  copy 
of  the  final  judgment  certified  by  the  clerk  of 
court,  proof  of  actual  service  on  the  member, 
and  such  other  documents  as  may  be 
required  by  paragraph  B.l.b.  of  this  part. 

(2)  A  garnishment  summons  or  order  is 
insufficient  to  satisfy  this  final  judgment 
requirement  and  is  not  needed  in  order  to 
apply  for  an  involuntary  allotment  under  this 
appendix. 

(3)  Proof  of  actual  service  on  the  military 
member  shall,  in  the  case  of  any  default 
judgment,  and  may,  in  other  cases,  be 
demonstrated  by  including  with  the 
application  for  involuntary  allotment  a  copy 
of  the  return  of  service  showing  personal 
service  on  the  member  or,  where  service  by 
certified  or  registered  mail  is  permitted  by 
the  rules  of  court,  of  the  return  receipt  for 
such  mail  signed  by  the  member.  Involuntary 
allotments  will  not  be  authorized  without 
evidence  of  actual  service.  In  cases  where 
jurisdiction  was  obtained  by ..  ..bstituted 
service  (such  as  service  by  publication  or  by 
mailing  to  a  last  known  address),  or  where 
the  judgment  was  entered  on  a  confession  of 
judgment,  no  involuntary  allotment  will  be 
authorized  and  the  application  will  be 
returned  to  the  creditor. 

b.  Applications  for  involuntary  allotment, 
must  contain  the  following  information, 
certifications,  and  acknowledgment: 

(1)  The  full  name,  social  security  number, 
and  branch  of  service  of  the  military  member 
against  whose  disposable  pay  an  involuntary 
allotment  is  sought.  Although  not  required, 
inclusion  of  the  member’s  current  duty 
station  and  duty  address  on  the  application 
form  will  facilitate  processing  of  the 
application. 

(2)  The  applicant’s  full  name  and  address. 
If  the  applicant  is  not  a  natural  person,  the 
application  must  be  signed  by  an  individual 
with  the  authority  to  act  in  behalf  of  such 

2  This  form  will  be  developed.  The  final  form  will 
be  included  as  an  appendix  to  this  part. 


entity.  If  the  allotment  is  to  be  in  favor  of 
other  than  the  judgment  creditor,  proof  of  the 
right  to  succeed  to  the  interest  of  foe  original 
judgment  creditor  is  required  and  must  be 
attached  to  the  application. 

(3)  A  certification  that  foe  judgment  has 
not  been  amended,  superseded,  set  aside,  or 
satisfied;  or.  if  foe  judgment  has  been 
satisfied  in  part,  tlm  extent  to  which  foe 
judgment  remains  unsatisfied. 

(4)  A  certification  that  foe  judgment  was 
issued  while  foe  member  was  not  on  active 
duty.  If  the  judgment  was  issued  while  foe 
member  was  on  active  duty,  a  certification 
that  foe  member  was  present  or  represented 
by  an  attorney  of  foe  member’s  choosing  in 
the  proceedings,  or  if  foe  member  was  not 
present  or  so  represented,  a  certification  that 
foe  judgment  or  other  court  documents 
comply  with  the  rights  of  the  member  under 
foe  SSCRA. 

(5)  A  certification  that  foe  member’s  pay 
could  be  garnished  under  applicable  State 
law  and  Public  Law  103-94  if  foe  member 
were  a  civilian  employee. 

(6)  A  certification  that,  to  the  knowledge  of 
the  applicant,  the  debt  has  not  been 
discharged  in  bankruptcy  not  has  foe 
member  filed  for  protection  from  creditors 
under  the  bankruptcy  laws  of  the  United 
States. 

(7)  A  certification  that  the  applicant  will 
promptly  notify  the  designated  DFAS  ofiicial 
to  discontinue  the  involuntary  allotment  if 
the  judgment's  satisfied  prior  to  foe 
collection  of  the  total  amount  of  foe 
judgment  through  the  involuntary  allotment 
process. 

(8)  A  certification  that  if  the  member 
overpays  the  amount  owed  on  foe  judgment, 
the  applicant  will  refund  the  amount  of 
overpayment  to  foe  member  within  30  days 
of  discovery  or  notice  of  the  overpayment, 
whichever  is  earlier,  and  that  if  foe  applicant 
fails  to  repay  foe  member,  the  applicant 
understands  he  or  she  may  be  denied  foe 
right  to  collect  by  involuntary  allotment  on 
other  debts  reduced  to  judgments. 

(9)  A  certification  that  at  either  foe  time  of 
application  for  the  involuntary  allotment  or 
the  time  foe  debt  was  incurred  that  forms  foe 
basis  for  the  court  judgment,  foe  applicant 
(and  the  judgment  creditor,  if  different  from 
the  applicant)  was  (were)  not  in  an  “off- 
limits”  status,  or  had  not  been  determined  to 
be  practicing  unfair  consumer  or  commercial 
practices  detrimental  to  the  morale  and 
welfare  of  service  members,  pursuant  to 
applicable  directives  of  the  military  services, 
to  include  the  Armed  Forces  Disciplinary 
Control  Board  and  Off-Installation  Liaison 
and  Operations  regulation. 

(10)  A  certification  that  the  applicant  (and 
the  judgment  creditor,  if  different  from  the 
applicant)  has  (have)  complied  with  foe 
Standards  of  Fairness  contained  in  appendix 
C  to  this  part. 

(11)  Acknowledgment  that  as  a  condition 
of  application,  the  applicant  agrees  that 
neither  the  United  States,  nor  any  disbursing 
official  or  Federal  employee  whose  duties 
include  processing  involuntary  allotment 
applications  and  payments,  shall  be  liable 
with  respect  to  any  payment  or  failure  to 
make  payment  from  moneys  due  or  payable 
by  the  United  States  to  any  person  pursuant 
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to  any  application  made  in  accordance 
herewith. 

c.  The  original  and  three  copies  of  the 
application  and  supporting  documents  must 
be  submitted  by  the  applicant  to  DFAS. 

d.  A  complete  “application  package”  (the 
DD  Form  aa,  “Involuntary  Allotment 
Application”,  supporting  documentation, 
and  three  copies  of  the  application  and 
supporting  documents),  is  required  for 
processing  of  any  request  to  establish  an 
involuntary  allotment  pursuant  to  this  part. 

e.  The  designated  DFAS  official  shall 
refuse  to  process  any  application  that  does 
not  conform  with  the  requirements  of  this 
part,  is  unsigned,  is  incomplete  in  any 
material  regard,  lacks  required 
documentation,  or  contains  false 
certifications.  If  an  application  is  ineligible 
for  processing  under  this  part,  the 
application  package  shall  be  returned  to  the 
applicant  with  an  explanation  of  the 
deficiency.  In  cases  involving  repeated  false 
certifications  by  an  applicant,  the  designated 
DFAS  official  may  refuse  to  accept  or  process 
additional  applications  by  that  applicant  for 
such  period  of  time  as  the  official  deems 
appropriate  to  deter  against  such  violations 
in  the  future. 

2.  Processing  of  Involuntary  Allotment 
Applications 

a.  Promptly  upon  receipt  of  DD  Form  aa, 
“Involuntary  Allotment  Application”,  the 
designated  DFAS  official  shall  review  the 
“application  package”  to  ensure  compliance 
with  the  requirements  of  this  part.  If  the 
application  package  is  complete,  the  DFAS 
official  shall; 

(1)  Determine  the  location  and  address  of 
the  commander  as  designated  by  the  military 
service  to  have  authority  to  give  notice  of  the 
involuntary  allotment  application  to  the 
member  against  whose  pay  the  involuntary 
allotment  application  in  sought,  and,  if 
required,  to  determine  whether  exigencies  of 
military  duty  caused  the  absence  of  the 
member  from  the  judicial  proceeding  at 
which  the  judgment  was  rendered; 

(2)  Mail  one  copy  of  the  application 
package  to  the  member  and  two  copies  of  the 
application  package,  along  with  DD  Form 
bb,3  “Involuntary  Allotment  Notice  and 
Processing,”  to  the  commander  of  the 
military  member; 

(3)  Within  60  days  of  mailing  of  the  copies 
of  the  application  package  and  DD  Form  bb, 
“Involuntary  Allotment  Notice  and 
Processing”,  DFAS  will  provide  notice  to  the 
member  and  the  member’s  commander  that 
automatic  processing  of  the  involuntary 
allotment  application  will  occur  if  a  response 
is  not  received  within  90  calendar  days  from 
the  original  date  of  mailing.  Additionally, 
notice  will  be  provided  that  automatic 
processing  may  be  delayed  if  the  member’s 
commander  provides  DFAS  notice  that  the 
member  has  been  granted  an  extension  to 
respond  as  authorized  by  this  part,  the  date 
the  response  is  due,  and  the  reason(s)  for  the 
extension.  In  the  absence  of  any  additional 
correspondence  from  the  member’s 
commander,  DFAS  may  automatically 
process  the  involuntary  allotment  application 


3  See  footnote  1  to  section  B.I.a.  to  this  appendix. 


15  calendar  days  after  the  extended  date  that 
the  commander  notified  DFAS  the  response 
was  due. 

(4)  Retain  the  original  of  the  application 
package. 

b.  Upon  receipt  of  an  application  package 
and  DD  Form  bb,  “Involuntary  Allotment 
Notice  and  Processing,”  from  the  designated 
DFAS  official,  the  commander  (as  noted  in 
paragraph  B.2.a.(l)  of  this  Appendix)  will 
immediately  notify  the  member  of  the  receipt 
of  the  application,  provide  the  member  a 
copy  of  the  entire  application  package,  and 
counsel  the  member  using  and  completing 
Part  I  of  DD  Form  bb  concerning  the 
following. 

(1)  That  an  application  for  the 
establishment  of  an  involuntary  allotment 
has  been  received  and  that  the  member  could 
have  up  to  15  percent  of  disposable  pay  taken 
to  satisfy  the  judgment  upon  which  the 
application  is  based. 

(2)  That  the  member  has  15  calendar  days 
frnm  the  date  of  receipt  of  the  notice  to 
respond  to  the  commander  by  completing 
Part  II  of  DD  Form  bb  and  submitting  any 
information  or  documentation  deemed 
relevant  by  the  member.  That  for  good  cause 
shown,  the  commander  may  grant  an 
extension  of  reasonable  time  (normally  not 
exceeding  30  calendar  days)  to  submit  a 
response.  That  during  times  of  deployment, 
war,  national  emergency,  or  other  similar 
situations,  extensions  exceeding  30  calendar 
days  may  be  granted. 

(3)  That  the  member’s  response  will  either 
consent  to  the  involuntary  allotment  or 
contest  it. 

(4)  That  the  member  may  contest  the 
application  for  the  following  reasons: 

(a)  The  member’s  rights  under  the  SSCRA 
were  not  complied  with  during  the  judicial 
proceeding  upon  which  the  involuntary 
allotment  application  is  sought. 

(b)  Exigencies  of  military  duty  caused  the 
absence  of  the  member  from  appearance  in  a 
judicial  proceeding  forming  the  basis  for  the 
judgment  upon  which  the  application  is 
sought. 

(c)  Information  contained  in  the 
application  is  false  or  erroneous  in  material 
part. 

(d)  The  judgment  has  been  fully  satisfied, 
or  has  been  superseded  or  set  aside. 

(e)  The  judgment  has  been  materially 
amended,  or  partially  satisfied.  When 
asserting  this  defense,  the  member  shall 
include  evidence  of  the  amount  of  the 
judgment  that  remains  in  effect  and  is 
unsatisfied. 

(f)  There  is  a  legal  impediment  to  the 
establishment  of  the  involuntary  allotment 
(for  example,  the  judgment  debt  has  been 
discharged  in  bankruptcy,  or  the  judgment 
debtor  has  filed  for  protection  from  the 
creditors  under  the  bankruptcy  laws  of  the 
United  States,  or  the  applicant  is  not  the 
judgment  creditor  nor  a  proper  successor  in 
interest  to  that  creditor). 

(g)  Either  now  or  at  the  time  the  debt  was 
incurred  that  forms  the  basis  for  the  court 
judgment,  the  applicant  (and  the  judgment 
creditor,  if  different  from  the  applicant)  was 
(were)  in  an  “off-limits”  status,  or  had  been 
determined  to  be  practicing  unbir  consumer 
or  conunercial  practices  detrimental  to  the 


morale  and  welfare  of  service  members, 
pursuant  to  applicable  directives  of  the 
military  services,  to  include  the  Armed 
Forces  Disciplinary  Control  Board  and  Off- 
Installation  Liaison  and  Operations 
regulation. 

(h)  Either  now  or  at  the  time  the  debt  was 
incurred  that  forms  the  basis  for  the  court 
judgment,  the  applicant  (and  the  judgment 
creditor,  if  different  firom  the  applicant)  was 
(were)  acting  in  a  manner  that  violated  the 
Standards  of  Fairness  promulgated  as 
Appendix  C  to  this  part. 

(i)  Or  other  appropriate  reasons  which 
must  be  clearly  specified  and  explained  by 
the  member. 

(5)  That,  if  the  member  contests  the 
involuntary  allotment,  the  member  shall 
provide  evidence  (documentary  or  otherwise) 
in  support  thereof.  The  evidence  provided 
must  enable  the  decisional  authority  to 
decide  whether  to  approve  the  application 
for  an  involuntary  allotment.  Furthermore, 
that  any  evidence  submitted  by  the  member 
may  be  disclosed  to  the  applicant  for  the 
involuntary  allotment. 

(6)  That  the  member  may  consult  with  a 
legal  assistance  attorney,  or  a  civilian 
attorney  at  no  expense  to  the  government. 
That  if  a  legal  assistance  attorney  is  available, 
the  member  should  immediately  arrange  for 
an  appointment.  That  if  a  legal  assistance 
attorney  is  not  available,  the  member  may 
request  form  the  commander  an  appropriate 
delay  until  such  time  as  a  legal  assistance 
attorney  becomes  available  for  consultation 
(in  cases  where  a  response  will  not  be 
submitted  back  to  DFAS  within  90  days  from 
the  date  DFAS  mailed  the  copies  of  the 
application  package,  the  commander  must 
immediately  notify  the  designated  DFAS 
official  of  the  delay,  the  date  for  an  expected 
response,  and  the  reason  for  the  delay — e.g., 
unavailability  of  a  legal  assistance  attorney 
for  counseling).  Additionally,  that  requests 
for  extensions  of  time  based  on  the  need  for 
legal  assistance  may  be  denied  to  members 
who  fail  to  exercise  due  diligence  in  seeking 
such  assistance. 

(7)  That  if  the  member  contests  the 
involuntary  allotment  on  the  grounds  that 
exigencies  of  military  duty  caused  the 
absence  of  the  member  from  the  judicial 
proceeding  at  which  the  judgment  was 
rendered,  then  the  member’s  commander  will 
review  and  make  the  final  determination  on 
this  contention,  and  notify  the  designated 
DFAS  official  of  the  commander’s  decision 
by  completing  Part  Ill  of  DD  Form  bb  and 
forwarding  the  form  to  DFAS. 

(8)  That  if  the  member  contests  the 
involuntary  allotment  on  any  basis  other  than 
exigencies  of  military  duty,  the  application 
package,  DD  Form  bb,  and  the  member’s 
response,  if  any,  will  be  returned  to  the 
designated  DFAS  official  for  appropriate 
action. 

(9)  That  if  the  member  fails  to  respond  to 
the  commander  within  the  time  period 
specified  (including  any  extensions 
authorized  by  the  commander),  the 
commander  shall  notify  the  designated  DFAS 
official  of  the  member’s  failure  to  respond  by 
completing  Part  III  of  DD  Form  bb  and 
forwarding  the  form  to  DFAS. 
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c.  After  counseling  the  member  (as  noted 
in  paragraph  B.2.a.(l)  of  this  appendix)  the 
commander  shall: 

(1)  Date  and  sign  Part  1  of  DD  Form  bb; 

(2)  Obtain  the  member’s  acknowledgment 
of  counseling  by  having  the  member  sign  in 
the  appronriate  space  on  Part  I  of  DD  Form 
bb; 

(3)  Determine  if  the  member  consents  to 
the  involuntary  allotment  or  needs  the  time 
authorized  under  this  part  to  review  the 
application  package  and  take  appropriate 
action.  If  the  member  consents  to  the 
voluntary  allotment,  the  commander  will 
direct  the  member  to  appropriately  complete 
Part  II  of  DD  Form  bb.  The  commander  will 
then  forward  the  DD  Form  bb  to  the 
designated  DFAS  official. 

(4)  As  soon  as  possible,  but  not  later  than 
the  end  of  the  authorized  time  period  for  the 
member  to  submit  his  or  her  response,  the 
commander  will  forw’ard  by  mail  the  DD 
Form  bb  and  any  response  received  from 
member  to  DFAS. 

(5)  If  the  member  fails  to  respond  within 
the  time  authorized  for  a  response,  or  asserts 
that  exigencies  of  military  duty  caused  the 
absence  of  the  member  from  an  appearance 
in  the  judicial  proceeding  upon  which  the 
involuntary  Allotment  Application  is  sought, 
then  the  commander  will  complete  Part  III  of 
DD  Form  bb  prior  to  forwarding  of  the  form 
and  the  member’s  response,  if  any,  to  the 
designated  DFAS  official. 

(a)  In  determining  whether  exigencies  of 
military  duty  caused  the  absence  of  the 
member,  the  commander  at  the  level 
designated  by  the  Service  concerned  shall 
consider  the  definition  of  “exigencies  of 
military  duty”  contained  in  this  part,  the 
evidence  provided  by  the  member,  any  other 
reasonably  available  evidence  (e.g.,  a  copy  of 
the  member’s  personnel  record),  and  whether 
the  military  duties  in  question  were  of  such 
paramount  importance  that  they  precluded 
making  the  member  available  to  attend  the 
judicial  proceedings,  or  rendered  the  member 
unable  to  timely  respond  to  process,  motions, 
pleadings,  or  oilers  of  the  court. 

(b)  The  evidentiary  standard  for  a 
commander  to  determine  whether  exigencies 
of  military  duty  caused  the  absence  of  the 
member  ^m  an  appearance  in  the  judicial 
proceeding  upon  which  the  Involuntary 
Allotment  Application  is  sought  is  “a 
preponderance  of  the  evidence”. 

(6)  Provide  the  member  a  copy  of  the 
completed  DD  Form  bb  within  five  days  of 
mailing  to  the  designated  DFAS  official. 

d.  Upon  receipt  of  DD  Form  bb, 
“Involuntary  Allotment  Notice  and 
Processing,”  and  any  additional  evidence 
submitted  by  the  member,  the  designated 
DFAS  official  will  conduct  a  review  of  the 
entire  application  package,  DD  Form  bb, 
“Involuntary  Allotment  Notice  and 
Processing,”  and  any  evidence  submitted  by 
the  member,  to  determine  whether  the 
application  for  an  involuntary  allotment  will 
be  approved  end  established. 

(1)  In  those  cases  where  the  commander  of 
the  member  has  completed  Part  III  of  DD 
Form  bb,  and  determined  that  exigencies  of 
military  duty  caused  the  absence  of  the 
member  from  an  appearance  in  a  judicial 
proceeding  upon  which  the  involuntary 


allotment  application  is  sought,  the 
designated  DFAS  official  shall  deny  the 
involunttiry  allotment  application.  The 
designated  DFAS  official  will  provide  the 
applicant  written  notice  of  the  denial  and  the 
reason  therefor.  Additionally,  the  designated 
DFAS  official  shall  advise  the  applicant  that 
the  responsibility  for  determining  whether 
exigencies  of  military  duty  existed  belonged 
to  the  member’s  commander,  that  the 
commander’s  decision  is  final,  that  DFAS  has 
no  authority  to  change  the  commander’s 
decision  regarding  exigencies  of  military 
duty,  and  that  any  correspondence 
concerning  this  issue  should  be  addressed  to 
the  Ser\'ice  concerned. 

(2)  In  all  cases  other  than  as  described  in 
paragraph  B.2.d(l)  of  this  section,  the 
designated  DFAS  official  shall  deny  an 
involuntary  allotment  application,  and  give 
written  notice  to  the  applicant  of  the 
reason(s)  for  denial,  if  the  designated  DFAS 
official  determines  that: 

(a)  The  member’s  rights  under  the  SSCRA 
were  not  complied  with  during  the  judicial 
proceeding  upon  which  the  involuntary 
allotment  application  is  sought. 

(b)  The  pay  of  a  similarly  situated  civilian 
employee  is  not  subject  to  garnishment  under 
applicable  State  law  and  Public  Law  103-94, 
and  the  regulations  promulgated  thereunder. 

(c)  Information  contained  in  the 
application  is  false  or  erroneous  in  material 
part. 

(d)  The  judgment  has  been  fully  satisfied, 
or  has  been  superseded  or  set  aside. 

(e)  The  judgment  has  been  materially 
amended,  or  partially  satisfied.  In  such  a 
case,  the  request  for  involuntary  allotment 
may  be  approved  only  to  satisfy  that  portion 
of  the  judgment  that  remains  in  effect  and 
unsatisfied;  the  remainder  of  the  request 
shall  be  denied. 

(f)  There  is  a  legal  impediment  to  the 
establishment  of  the  involuntary  allotment 
(for  example,  the  judgment  debt  has  been 
discharged  in  bankruptcy,  or  the  judgment 
debtor  has  filed  for  protection  from  the 
creditors  under  the  bankruptcy  laws  of  the 
United  States,  or  the  applicant  is  not  the 
judgment  creditor  nor  a  proper  successor  in 
interest  to  that  creditor). 

(g)  Either  now  or  at  the  time  the  debt  was 
incurred  that  forms  the  basis  for  the  court 
judgment,  the  applicant  (and  the  judgment 
creditor,  if  different  from  the  applicant)  was 
(were)  in  an  “off-limits”  status,  or  had  been 
determined  to  be  practicing  unfair  consumer 
or  commercial  practices  detrimental  to  the 
morale  and  welfare  of  services  members, 
pursuant  to  applicable  directives  of  the 
military  services,  to  include  the  Armed 
Forces  Disciplinary  Control  Board  and  Off- 
Installation  Liaison  and  Operations 
regulation. 

(h)  Either  now  or  at  the  time  the  debt  was 
incurred  that  forms  the  basis  for  the  court 
judgment,  the  applicant  (and  the  judgment 
creditor,  if  different  from  the  applicant)  was 
(were)  acting  in  a  manner  that  violated  the 
Standards  of  Fairness  promulgated  as 
Appendix  A  to  this  part. 

(i)  A  separate  involuntary  allotment 
(pursuant  to  Public  Law  103-94  and  this 
part)  already  exists  against  the  member's 
disposable  pay. 


(j)  Because  of  spousal  and  child  support 
garnishments  or  statutory  allotments,  the 
member  has  insufficient  funds  from  which  to 
pay  the  requested  involuntary  allotment 
without  violating  the  applicable  maximum 
percentage  prescribed  in  15  U.S.C.  1673. 

(k)  The  applicant  has  abused  the 
processing  privilege  (e.g.,  an  applicant, 
having  been  notified  of  the  requirements  of 
this  part,  repeatedly  refuses  or  fails  to 
comply  therewith). 

(l)  Or  other  appropriate  reasons  which 
must  be  clearly  explained  to  the  applicant. 

(3)  In  all  cases  other  than  as  described  in 
paragraphs  B.2.d.(l)  and  (2)  of  this  section, 
the  designated  DFAS  official  shall  approve 
the  involuntary  allotment  application  and 
establish  an  involuntary  allotment  against  the 
disposable  pay  of  the  member. 

e.  The  designated  DFAS  official  shall,  at 
any  time  after  establishing  an  involuntary 
allotment,  cancel  or  suspend  such  allotment 
and  notify  the  applicant  of  that  cancellation 
if  a  member  submits  legally  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  allotment 
should  not  continue  because  of  the  existence 
of  the  factors  enumerated  in  paragraph 
B.2.d(2)  of  this  section. 

3.  Payments 

a.  Except  as  provided  in  paragraph  B.3.c. 
of  this  section,  payment  of  an  involuntary 
allotment  shall  commence  within  30  days 
after  the  designated  DFAS  official  has 
approved  the  involuntary  allotment. 

b.  Payments  under  this  part  shall  not  be 
required  to  be  made  more  frequently  than 
once  each  month,  and  the  designated  official 
shall  not  be  required  to  varj’  normal  pay  and 
disbursement  cycles. 

c.  If  the  designated  DFAS  official  receives 
several  applications  concerning  the  same 
member  of  a  Military  Service,  payments  shall 
be  satisfied  on  a  first-come,  first-ser\’ed  basis. 

d.  Pa>'ments  shall  continue  until  the  sum 
certain  amount  of  the  judgment  is  collected. 
Interest  or  other  costs  earned  during  the 
collection  period  can  be  collected  only  by 
submitting  a  separate  judgment  and 
involuntary  allotment  application. 

e.  If  the  member  is  found  not  to  be  entitled 
to  money  due  from  or  payable  by  the  Military 
Services,  the  designated  official  shall  return 
the  application  and  advise  the  applicant  that 
no  money  is  due  from  or  payable  by  the 
Military  Service  to  the  member.  When  it 
appeeirs  that  disp>osable  pay  available  for  the 
purpose  of  involuntary  allotment  is 
exhausted  temporarily  or  otherwise 
unavailable,  the  applicant  shall  be  told  why 
and  for  how  long  that  money  is  unavailable, 
if  known.  If  the  member  separates  from  active 
duty,  the  applicant  shall  be  informed  that  the 
allotment  is  discontinued. 

f.  The  applicant  shall  notify  the  designated 
official  promptly  if  the  judgment  upon  which 
the  allotment  is  based  is  satisfied,  vacated, 
modified,  or  set  aside,  and  the  designated 
official  shall  adjust  or  discontinue  the 
involuntary  allotment  accordingly. 

g.  The  Comptroller  may,  in  DoD  7000.14- 
R,  Volume  7,  Part  A.  designate  the  priority 
to  be  given  to  such  involuntary  allotments 
among  the  deductions  and  collections  taken 
from  members’  pay,  except  that  they  may  not 
give  precedence  over  deductions  required  to 
arrive  at  a  member’s  disposable  pay  or 
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garnishments  for  alimony  and  child  support 
payments  and  statutorily  required  child  and 
spousal  support  allotments.  In  the  absence  of 
a  contrary  d^i^ation  by  the  Comptroller,  all 
other  la%^l  d^uctions  (except  voluntary 
allotments  by  the  member)  and  collections 
shall  take  precedence  over  these  involuntary 
allotments. 

Appendix  B  to  Part  50 — Certificate  of 
Compliance 

I  certify  that  the  - 

upon  extending  credit  - 

(Name  of  Creditor) 

to  - 

on  (Date)  - 

complied  with  the  full  disclosure 
requirements  of  the  Truth-in-Lending  Act 
and  Federal  Reserve  Board  Regulation  Z,  and 
the  Fair  Debt  Collection  Practices  Act  (or  the 
laws  and  regulations  of  State  of 

_ _ _ ),  and  that  the  attached 

statement  is  a  true  copy  of  the  general  and 
specific  disclosures  provided  the  obligor  as 
required  by  law. 

1  further  certify  that  the  Standards  of 
Fairness  set  forth  in  DoD  Directive  1344.9 ' 
have  been  applied  to  the  consumer  credit 
transaction  to  which  this  form  refers.  (If  the 
unpaid  balance  has  been  adjusted  as  a 
consequence,  the  specifle  adjustments  in  the 
finance  charge  and  the  annual  percentage 
rate  should  be  set  forth  below.) 

(Adjustments) 


(Date  of  Certification) 

Signature  of  Creditor  or  Authorized 
Representative 

(Street) 

(City,  State  and  Zip  Code) 

Appendix  C  to  Part  50 — Standards  of 
Fairness 

1.  No  finance  charge  contracted  for,  made, 
or  received  under  any  contract  shall  be  in 
excess  of  the  charge  which  could  be  made  for 
such  contract  under  the  law  of  the  place  in 
which  the  contract  is  signed  in  the  United 
States  by  the  military  member. 

a.  In  the  event  a  contract  is  signed  with  a 
U.S.  company  in  a  foreign  country,  the 
lowest  interest  rate  of  the  State  or  States  in 
which  the  company  is  chartered  or  does 
business  shall  apply. 

b.  However,  interest  rates  and  service 
charges  applicable  to  overseas  military 
banking  facilities  will  be  as  establish*^  by 
the  Department  of  Defense. 

2.  No  contract  or  loan  agreement  shall 
provide  for  an  attorney’s  fee  in  the  event  of 
default  unless  suit  is  filed,  in  which  event 
the  fee  provided  in  the  contract  shall  not 
exceed  20  percent  of  the  obligation  found 
due.  No  attorney  fees  shall  be  authorized  if 
the  attorney  is  a  salaried  employee  of  the 
holder. 

3.  In  loan  transactions,  defenses  which  the 
debtor  may  have  against  the  original  lender 

>  See  footnote  1  to  §  S0.4(c). 


or  its  agent  shall  be  good  against  any 
subsequent  holder  of  the  c^ligation.  In  credit 
transactions,  defenses  against  the  seller  or  its 
agent  shall  be  good  against  any  subsequent 
holder  of  the  obligation,  provided  that  the 
holder  had  actual  Itnowledge  of  the  defense 
or  under  conditions  where  reasonable 
inquiry  would  have  apprised  the  holder  of 
this  fact. 

4.  The  military  member  shall  have  the  right 
to  remo%'e  any  security  for  the  obligation 
beyond  State  or  national  boundaries  if  the 
military  member  of  the  family  moves  beyond 
such  boundaries  under  military  orders  and 
notifies  the  creditor,  in  advance  of  the 
removal,  of  the  new  address  where  the 
security  will  be  located.  Removal  of  the 
security  shall  not  accelerate  payment  of  the 
obligation. 

5.  No  late  charge  shall  be  made  in  excess 
of  5  percent  of  the  late  payment,  or  SS4X), 
whi(^ever  is  the  lesser  amount,  or  as 
provided  by  law  or  applicable  regulatory 
agency  determination.  Only  one  late  charge 
may  Ira  made  for  any  tardy  installment.  Late 
charges  will  not  be  levied  where  an  allotment 
has  been  timely  filed,  but  payment  of  the 
allotment  has  been  delayed.  Late  charges  by 
overseas  banking  facilities  are  a  matter  of 
contract  with  the  Department  of  Defense. 

6.  The  obligation  may  be  paid  in  full  at  any 
time  or  through  accelerated  payments  of  any 
amount.  There  shall  be  no  jsenahy  for 
repayment.  In  the  event  of  prepayment,  that 
portion  of  the  finance  charges  which  has 
inured  to  the  benefit  of  the  seller  or  creditor 
shall  be  prorated  on  the  basis  of  the  charges 
which  would  have  been  ratably  payable  had 
finance  charges  been  calculated  and  payable 
as  equal  periodic  payments  over  the  terms  of 
the  contr^,  and  only  the  prorated  amount 
to  the  date  of  prepayment  shall  be  due.  As 
an  alternative,  the  "Rule  of  78”  may  be 
applied. 

7.  If  a  charge  is  made  for  loan  insurance 
protection,  it  must  be  evidenced  by  delivery 
of  a  policy  or  certificate  of  insurance  to  the 
military  member  within  30  days. 

8.  if  the  loan  or  contract  agreement 
provides  for  payments  in  installation,  each 

Eayment  other  than  the  down  payment,  shall 
e  in  equal  or  substantially  equal  amount, 
and  installments  shall  be  successive  and  of 
equal  or  substantially  equal  duration. 

9.  If  the  security  for  the  debt  is  repossessed 
and  sold  in  order  to  satisfy  or  reduce  the 
debt,  the  repossession  and  resale  will  be 
governed  by  the  laws  of  the  State  in  which 
the  security  is  requested. 

10.  A  contract  for  personal  goods  and 
services  may  be  terminated  at  any  time  before 
delivery  of  the  goods  or  services  without 
charge  to  the  purchaser.  However,  if  goods 
made  to  the  special  order  of  the  purchaser 
result  in  preproduction  costs,  or  require 
preparation  for  delivery,  such  additional 
costs  will  be  listed  in  the  wder  form  or 
contract. 

a.  No  termination  charge  will  be  made  in 
excess  of  this  amount.  Contracts  for  delivery 
at  future  intervals  may  be  terminated  as  to 
the  undelivered  portion. 

b.  The  purchaser  shall  be  chargeable  only 
for  that  proportion  of  the  total  cost  which  the 
goods  or  services  delivered  bear  to  the  total 
goods  called  for  by  the  contract.  This  is  in 


addition  to  the  right  to  rescind  certain  credit 
transactions,  involving  a  security  interest  in 
real  estate  provided  by  Public  Law  90-321 
and  Federal  Reserve  Board  Regulation  Z  (12 
CFR  part  226). 

Dated:  April  20, 1994. 

LAI.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

FRL-4878-3] 

Proposed  Rulemaking  on  Ozone 
Transport  Commission;  Emission 
Vehicle  Program  for  the  Northeast 
Ozone  Transport  Region 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  On  February  10, 1994,  the 
Northeast  Ozone  Transport  Commission 
(OTC)  submitted  a  recommendation  to 
EPA  under  section  184  of  the  Clean  Air 
Act  (the  Act),  for  additional  control 
measures  to  be  applied  throughout  the 
Northeast  Ozone  Transport  Region 
(OTR).  Specifically,  the  OTC 
recommended  that  EPA  require  all  State 
members  of  the  OTC  to  adopt  an  Ozone 
Transport  (Commission  Low  Emission 
Vehicle  (OTC  LEV  or  LEV)  program  for 
the  entire  OTR.  The  OTC’s 
recommendation,  developed  after 
notice-and-comment  pursuant  to  section 
184(c)(1),  is  published  here  as  an 
appendix  to  this  document. 

Under  section  184(c)(3),  EPA  is  to 
review  the  OTC’s  recommendation  to 
determine  whether  the  additional 
control  measures  are  necessary  to  bring 
any  area  in  the  OTR  into  attainment  by 
the  dates  specified  in  the  Act,  and  are 
otherwise  consistent  with  the  Act. 

Based  on  this  review,  EPA  is  obligated 
to  determine  whether  to  approve, 
disapprove,  or  partially  approve  and 
partially  disapprove  the  (DTC’s 
recommendation.  If  EPA  disapproves  or 
partially  disapproves  the  OTC 
recommendation,  it  is  to  explain  why 
the  recommended  measures  are  not 
necessary  or  are  not  otherwise 
consistent  with  the  Act,  and  to  specify 
additional  control  measures  that  would 
be  equally  effective.  Upon  EPA  approval 
or  partial  approval  of  the  OTC 
recommendation,  EPA  is  to  make  a 
finding  that  the  relevant  States’  State 
Implementation  Plans  (SIPs)  are 
inadequate  under  section  110(a)(2)(D)  ot 
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the  Act  (relating  to  contribution  to 
nonattainment  in  downwind  States), 
and  those  States  are  to  submit  a  SIP 
revision  within  one  year  of  the  finding 
adopting  the  approved  control 
measures.  This  notice  describes  the 
framework  for  EPA’s  action  on  the 
OTC’s  recommendation  and  describes 
the  issues  EPA  is  considering  in 
deciding  whether  to  approve, 
disapprove,  or  partially  approve  and 
partially  disapprove  the 
recommendation. 

DATES:  EPA  will  be  holding  a  public 
hearing  on  the  OTC  recommendation  on 
Monday,  May  2, 1994  from  1  p.m.  to 
4:30  p.m.  (EDT)  and  on  Tuesday,  May 
3, 1994  from  9  a.m.  to  4:30  p.m.  (EDT). 
The  comment  period  will  remain  open 
until  June  3, 1994.  Please  direct  all 
correspondence  to  the  addresses  shown 
below. 

ADDRESSES:  The  hearings  will  be  held  at 
the  Fifth  Floor  Auditorium,  Connecticut 
Department  of  Environmental  Protection 
Building,  79  Elm  Street,  Hartford, 
Connecticut  06106.  Written  comments 
should  be  submitted  (in  duplicate  if 
possible)  to  the  Air  Docket  (see  address 
below).  Copies  of  information  relevant 
to  this  matter  are  available  for 
inspection  in  public  docket  A-94-11  at 
the  Air  Docket  (LE-131)  of  the  EPA, 
room  M-1500,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  260-7548, 
between  the  hours  of  8  a.m.  to  12  p.m. 
and  1  p.m.  to  5  p.m.  on  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Shields,  Office  of  Mobile  Sources, 
U  S.  EPA,  401  M  Street,  SW.. 
Washington,  DC  20460,  telephone:  (202) 
260-3450. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Ch'erview  of  Title  I  Scheme 

The  OTC’s  recommendation  under 
section  184(c)  of  the  Act  that  EPA 
mandate  that  States  in  the  OTR  adopt 
the  LEV  program  arises  in  the  context  of 
the  program  designed  to  address  ozone 
(or  “smog”)  pollution  in  subpart  II  of 
part  D  of  title  I  of  the  Act.  This  program 
is  described  in  detail  in  EPA’s  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  57  FR  13498  (April  16, 1992), 
and  the  Nitrogen  Oxides  Supplement  to 
the  General  Preamble.  57  FR  55620 
(Nov.  25.  1992). 

A  number  of  provisions  in  subpart  2 
and  elsewhere  in  the  Act  are 
particularly  important  to  emphasize 
here.  Part  D  establishes  a  scheme  for 
more  polluted  areas  to  have  more  time 
to  attain  the  National  Ambient  Air 


Quality  Standards  (NAAQS),  and 
subjects  those  more  polluted  areas  to  a 
graduated  program  of  additional  and 
more  stringent  specific  control 
requirements  to  be  accomplished  over 
the  longer  time-frame. 

Section  181(a)  provides  for 
classification  of  ozone  nonattainment 
areas  based  on  the  degree  of  the 
nonattainment  problem  in  the  area  (as 
measured  by  the  area’s  ozone  design 
value),  and  provides  that  attainment 
“shall  be  as  expeditiously  as  practicable 
but  not  later  than”  specified  deadlines 
expressed  as  years  after  enactment.  The 
areas,  and  the  corresponding  attainment 
deadlines  are:  Marginal  (1993): 

Moderate  (1996);  Serious  (1999);  Severe 
(2005  or  2007,  depending  on  the  design 
value);  and  Extreme  (2010).  The  Act  also 
provides  for  additional  “unclassifiable/ 
no  data”  nonattainment  areas.  All 
classifications  other  than  Extreme  are 
represented  in  the  OTR.  Section  184(b) 
also  specifies  additional  requirements 
applicable  for  attainment  areas  in  ozone 
transport  regions,  including:  (1) 

Enhanced  vehicle  inspection  and 
maintenance  programs  in  cities  meeting 
specified  size  thresholds:  (2)  state-wide 
implementation  of  reasonably  available 
control  measures  (RACT);  (3)  “Stage  H” 
vehicle  refueling  vapor  controls  or 
“comparable  measures”;  and  (4) 
treatment  of  major  stationary  sources  of 
ozone  precursors  as  if  they  were  in 
moderate  nonattainment  areas. 

Section  182  establishes  the  graduated 
control  measures  applicable  for  each 
nonattainment  classification.  Tliese 
measures  are  additive  in  that  the  higher 
classifications  must  generally  adopt,  in 
addition  to  measures  specifically 
applicable  to  that  higher  classification, 
all  measures  identified  for  lower 
classifications  as  well.  A  basic 
requirement  applicable  to  Marginal  and 
above  classifications  is  that  States  are  to 
submit  inventories  of  actual  emissions 
from  all  sources  in  each  nonattainment 
area.  See  sections  182(a)(1)  and 
172(c)(3).  These  emissions  inventories 
may  be  important  in  determining 
whether  the  LEV  program  is  necessary 
in  the  OTR.  For  example,  the 
inventories  may  be  important  to 
determining  the  magnitude  of  emissions 
reductions  that  may  be  needed  for 
attainment,  and  the  effectiveness  of 
various  measures  to  obtain  such 
reductions. 

Another  potentially  key  requirement 
is  that  Moderate  and  above  areas  mu.st 
submit  attainment  demonstrations. 
Under  section  182(b)(1)(A),  for 
Moderate  and  above  areas  States  are  to 
specify  in  their  plans  specific  annual 
reductions  in  emissions  “as  necessary  to 
attain  the  (NAAQSj  for  ozone  by  the 


attainment  date  applicable  under  this 
Act.”  Under  section  182(c)(2)(A),  for 
Serious  and  above  areas  States  are  to 
submit  a  demonstration  that  the  State 
Implementation  Plan  (SIP),  “as  revised, 
will  provide  for  attainment  of  the  ozone 
[NAAQS]  by  the  applicable  attainment 
date.”  Further,  this  provision  continues, 
“[tjhis  attainment  demonstration  must 
be  based  on  photochemical  grid 
modeling  or  any  other  analytical 
method  determined  by  the 
Administrator,  in  the  Administrator’s 
discretion,  to  be  at  least  as  effective.” 
These  requirements  provide  the 
motivation  for  the  OTC’s 
recommendation;  as  additional 
measures  may  be  necessary  for  the 
States  to  demonstrate  that  their  SIPs 
will  achieve  timely  attainment.  The 
modeling  information  is,  of  course, 
important  to  determining  what 
reductions  are  necessary  in  what  areas 
for  attainment  in  the  OTO. 

It  is  also  relevant  that  States  are 
obligated  to  adopt  various  measures 
specified  for  progress  toward 
attainment,  and  to  achieve  certain 
percentage  reductions  in  emissions  by 
interim  dates.  In  general,  section 
172(c)(2)  requires  that  SIPs  “require 
reasonable  further  progress”  (RFP), 
defined  in  section  171(1)  to  mean  “such 
annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  this  part  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  [NAAQS]  by 
the  applicable  date.”  More  specifically, 
section  182(b)  provides  that  for 
Moderate  and  above  areas  States  were  to 
submit,  by  November  15, 1993,  SIP 
revisions  providing  for  a  15%  reduction 
in  emissions  of  volatile  organic 
compounds  (VOCs)  from  a  1990 
baseline  to  be  achieved  by  1996. 

Further,  section  182(c)(2)(B)  provides 
that  for  Serious  and  above  areas  States 
are  to  submit,  by  November  15,  1994, 
SIP  revisions  that  will  result,  subject  to 
a  limited  feasibility  exception,  in 
additional  reductions  in  VOC  emissions 
from  the  1990  baseline  of  3%  each  year 
averaged  over  consecutive  3-year 
periods  beginning  in  1996  and  until  the 
attainment  date.  Section  182(c)(2)(C) 
provides  for  substitution  of  reductions 
in  emissions  of  nitrogen  oxides  (NOx) 
for  VCXi,  in  accordance  with  EPA 
guidance.  These  RFP  requirements 
establish  minimum  reductions  that 
certain  nonattainment  areas  in  the  OTR 
will  he  required  to  achieve  apart  from 
whether  EPA  approves  or  disapproves 
the  recommendation. 

Finally,  section  110  of  the  Act 
establishes  general  requirements  for 
SIPs.  Section  110(a)(2)  specifies 
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minimum  elements  of  a  State’s  SIP,  and 
subparagraph  (D)  specifies  that  a  State’s 
StP  shall  contain  adequate  provisions 
prohibiting,  consistent  with  the 
provisions  of  this  title,  any  source  or 
other  type  of  emissions  activity  within 
the  State  from  emitting  any  air  pollutant 
in  amounts  which  will  contribute 
significantly  to  nonattainment  in.  or 
interfere  with  maintenance  by,  any 
other  State  with  respect  to  any  such 
national  primary  or  secondary  ambient 
air  Quality  standard 

Tnis  provision,  as  discussed  in  detail 
below,  is  the  key  mechanism  under  the 
transport  provisions  of  sections  176A 
and  184,  and  is  central  to  the  OTC 
recommendation  and  to  EPA’s  iction  on 
it. 

B.  Ozone  Transport  Region  Provisions 

The  OTR  was  established  by 
operation  of  law  under  section  184  of 
the  Act  and  is  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Massariiusetts,  Maryland,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
the  District  of  Columbia,  and  the  portion 
of  Virginia  that  is  within  the 
Consolidated  Metropolitan  Statistical 
Area  that  includes  the  District  of 
Columbia.  Congress  establi.shed  the  OTR 
in  the  1990  Amendments  to  the  Act 
based  on  the  recognition  that  the 
transport  of  ozone  and  ozone  precursors 
throughout  the  region  may  render  the 
Northeast  States’  attainment  strategies 
interdependent. 

Under  section  184,  the  Administrator 
established  a  Northeast  Ozone  Transport 
Commission  for  the  OTR  consisting  of 
the  Governor  of  each  State  or  their 
designees,  the  Administrator  or  her 
designee,  the  Regional  Administrators 
for  the  EPA  regional  offices  affected  (or 
the  Administrator’s  designees),  and  an 
air  (dilution  control  official 
representing  each  State  in  the  region, 
appointed  by  the  Governor. 

Section  184(c)  specifies  a  procedure 
for  the  OTC  to  develop 
recommendations  for  additional  control 
measures  to  be  applied  within  all  or  a 
part  of  the  OTR  if  the  OTC  determines 
that  such  measures  are  necessary  to 
bring  any  area  in  the  OTR  into 
attainment  for  ozone  by  the  applicable 
dates  in  the  Act.  Section  184(c)(1) 
provides  that  Up>on  petition  of  any 
States  within  a  transport  region  for 
ozone,  and  based  on  a  majority  vote  of 
the  Governors  on  the  Commission  (or 
their  designees),  the  Commission  may, 
after  notice  and  opportunity  for  public 
comment,  develop  recommendations  for 
additional  control  measures  to  be 
applied  within  all  or  a  part  of  such 
transport  region  if  the  commission 


determines  such  measures  are  necessary 
to  bring  any  area  in  such  region  into 
attainment  by  the  dates  provided  by 
Isubpart  II  of  part  D  of  title  I  of  the  Clean 
Air  Act). 

Section  184(c)  also  lays  out 
procedures  the  Administrator  is  to 
follow  in  responding  to 
recommendations  from  the  OTC.  Upon 
receipt  of  the  recommendations,  the 
Administrator  is  to  publish  a  Federal 
Register  notice  stating  that  the 
recommendations  are  available  and 
providing  an  opportunity  for  a  public 
hearing  within  90  days.  On  March  18, 
1994,  EPA  published  a  notice 
announcing  receipt  of  the  OTC 
recommendation,  59  FR  12914.  EPA 
further  announced  on  April  8, 1994  that 
a  public  hearing  would  be  held  in 
Hartford.  Connecticut  on  May  2-3, 

1994,  59  FR  16811  (April  8, 1994).  The 
Administrator  is  also  to  “commence  a 
review  of  the  recommendations  to 
determine  whether  the  control  measures 
in  the  recommendations  are  necessary 
to  bring  any  area  in  such  region  into 
attainment  by  the  dates  provided  by 
[subpart  II]  and  are  otherwise  consistent 
with  [thel  Act.’’  Finally,  in  undertaking 
her  review,  the  Administrator  is  to 
consult  with  members  of  the  OTC  and 
is  to  take  into  account  the  data,  views, 
and  comments  received  pursuant  to  the 
public  hearing. 

Last,  sections  184(c)  (4)  and  (5)  govern 
EPA’s  response  to  the  OTC 
recommendations.  The  Administrator  is 
to  determine  whether  to  approve, 
disapprove,  or  partially  approve  and 
partially  disapprove  the 
recommendations  within  nine  months 
of  receipt.  For  any  disapproval,  the 
Administrator  is  to  specify; 

(i)  Why  any  disapproved  additional 
control  measures  are  not  necessary  to 
bring  any  area  in  such  region  into 
attainment  by  the  dales  provided  by 
jsubpart  II)  or  are  otherwise  not 
consistent  with  the  Act;  and 

(ii)  Recommendations  concerning 
equal  or  more  effective  actions  that 
could  be  taken  by  the  commission  to 
conform  the  disapproved  portion  of  the 
recommendations  to  the  requirements  of 
[section  184). 

Section  184(c)(5)  provides  that,  upon 
approval  or  partial  approval  of  any 
recommendations,  the  Administrator  is 
to  issue  to  each  State  in  the  OTR  to 
which  an  approved  requirement  applies 
a  finding  under  section  110(k)(5)  that 
the  SIP  for  that  Stale  is  inadequate  to 
meet  the  requirements  of  section 
110(a)(2)(D),  quoted  above.  Under 
section  184(c)(5),  the  Administrator’s 
finding  of  inadequacy  under  section 
110(a)(2)(D)  is  to  require  that  each 
affected  State  revise  its  SIP  to  include 


the  approved  additional  control 
measures  within  one  year  after  the 
finding  is  issued. 

Findly,  section  184(d)  provides  that, 
for  purposes  of  section  184,  the 
Administrator  is  to  “promulgate  criteria 
for  purposes  of  determining  the 
contribution  of  sources  in  one  area  to 
concentrations  of  ozone’’  in  another 
nonattainment  area.  'These  criteria  are  to 
“require  that  the  best  available  air 
quality  monitoring  and  modeling 
techniques  be  used  for  purposes  of 
making  such  determinations.’’ 

C.  Background  Regarding  OTC  LEV 
Program 

The  Administrator  convened  the  OTC 
on  May  7, 1991.  Thereafter,  the  OTC 
moved  to  work  toward  a  regional  ozone 
strategy  with  emphasis  on  consensus 
agreements  to  adopt  regional  measures 
to  address  the  ozone  prc^lem  in  the 
Northeast.  To  address  the  contribution 
of  motor  vehicles  to  the  Northeast  ozone 
problem,  the  OTC  focussed  early  on 
emissions  standards  for  new  motor 
vehicles  and  on  adoption  of  federal 
reformulated  gasoline  throughout  the 
OTR  as  potential  additional  control 
measures.  The  Act,  however,  imposes 
certain  limitations  on  the  States’  ability 
to  adopt  new  motor  vehicle  emissions 
standards. 

Section  209  of  the  Act  generally 
preempts  States  from  establishing  new 
motor  vehicle  emissions  standards, 
leaving  such  regulation  to  EPA  imder 
section  202  of  the  Act.  Section  209  does, 
however,  provide  an  exception  for 
California  to  adopt  new  motor  vehicle 
emissions  standards  where  the 
Administrator  grants  a  preemption 
waiver  based  on  a  finding  that 
California’s  standards  will  be,  “in  the 
aggregate,  at  least  as  protective  of  public 
bealth  and  welfare  as  applicable  Federal 
standards.’’  Further,  under  section  177 
of  the  Act,  any  State  which  has  SIP 
provisions  approved  under  part  D  of 
title  I  may  adopt  and  enforoe  new  motor 
vehicle  emission  standards  for  any 
model  year  if: 

(1)  Such  standcnds  are  identical  to  the 
California  standards  for  which  a  waiver 
has  been  granted  for  such  model  year, 
and 

(2)  California  and  such  State  adopt 
such  standards  at  least  two  years  before 
commencement  of  such  model  year  (as 
determined  by  regulations  of  the 
Administrator). 

EPA  has  granted  a  waiver  for 
California’s  “Low  Emission  Vehicle” 
program  (See  58  FR  4166  (Jan.  13, 
1993)(announcing  availability  of  Waiver 
of  Federal  Preemption;  California  Low- 
Emission  Vehicle  Standards  (Jan.  8, 
1993)).  This  program  generally  calls  for 
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five  categories  of  vehicles  meeting 
progressively  more  stringent  emissions 
standards:  California  Tier  I  vehicles; 
Transitional  Low  Emission  Vehicles 
(TLEV);  Low  Emission  Vehicles  (LEV); 
Ultra-Low  Emission  Vehicles  (ULEV); 
and  Zero  Emission  Vehicles  (ZEV). 
California  has  also  established  an 
overall  non-methane  organic  gas 
(NMOG)  standard  that  each 
manufacturer  must  meet  for  its  fleet  of 
new  vehicles  in  a  particular  model  year 
by  selling  any  combination  of  vehicles 
certified  by  California  as  meeting 
standards  for  one  of  the  five  categories. 

In  addition,  under  California’s  program, 
at  least  2%  of  each  manufacturers’  new 
vehicle  fleet  sold  in  California  must  be 
ZEV’s  by  1998,  and  10%  by  2003.i 
At  its  second  meeting  on  July  16, 

1991,  the  OTC  adopted  a  Memorandum 
of  Understanding  (MOU)  in  which  the 
State  and  District  of  Columbia 
representatives  agreed  that,  in  view  of 
the  significant  contribution  of  motor 
vehicles  to  the  Northeast  ozone 
problem,  they  all  support  California’s 
Motor  Vehicle  Control  Program,  and  call 
on  their  jurisdictions  to  cooperatively 
evaluate  the  feasibility,  air  quality 
benefits,  and  associated  costs  of  this 
Program  in  the  OTR.  At  its  third 
meeting  on  October  29, 1991,  the  OTC 
States  agreed  to  a  further  MOU 
providing  that  each  OTC  state  would 
take  steps  to  implement  California’s 
Low  Emission  Vehicle  program  as  soon 
as  possible.  New  York  and 
Massachusetts  are  the  only  States  that 
have  fully  adopted  the  California  LEV 
program  in  legislation  and  regulations 
without  contingencies,  and  both  States 
are  set  to  implement  their  programs. 

The  automobile  manufacturers’  have 
challenged  the  legality  of  both  programs 
and  both  lawsuits  are  ongoing.  Other 
States  have  adopted  or  are  adopting  the 
program  contingent  on  regional  program 
adoption,  and  the  remaining  States  are 
at  various  stages  of  the  legislative  or 
regulatory  process  to  adopt  the  program. 

In  August  1993,  Maine,  Maryland, 
and  Massachusetts  petitioned  the  OTC 
to  adopt  a  recommendation  calling  for 
the  application  of  the  California  LEV 
program  throughout  the  OTR.  During 
the  fall  of  1993,  the  OTC  held  a  number 
of  public  forums  in  various  locations  in 
the  Northeast,  and  held  a  public  hearing 
in  Hartford,  Connecticut  on  December 


'  In  EPA’s  waiver  decision  regarding  California's 
LEV  program,  the  EPA  Administrator  stated.  "Based 
on  EPA's  review  of  this  record.  I  find  reasonable 
and  so  adopt  California's  finding  that  there  is 
adequate  leadtime  to  permit  the  development  of 
technology  necessary  to  meet  those  standards  giving 
appropriate  consideration  to  the  cost  of  compliance 
within  the  required  time  frame."  Waiver  of  Federal 
Preemption:  California  Low-Emission  Vehicle 
Standards  at  69  (Jan.  8, 1993). 


16-17, 1993.  Finally,  at  its  winter 
meeting  on  February  1, 1994  in 
Washington,  D.C.,  the  OTC  voted  by  a 
9  to  4  majority  to  recommend  that  EPA 
mandate  the  California  LEV  program 
throughout  the  OTR.  (The  OTC  refers  to 
the  program  they  recommend  as  “OTC 
LEV.’’)  New  Hampshire,  Virginia, 
Delaware,  and  New  Jersey  voted  against 
the  recommendation.  The  OTC’s 
recommendation  contains  the  following 
elements: 

(1)  The  OTC  LEV  program  would  be 
applicable  to  all  1999  and  subsequent 
model  year  passenger  cars  and  light 
duty  trucks  in  the  OTR; 

(2)  Subject  to  certain  very  limited 
exceptions,  all  vehicles  sold,  imported, 
delivered,  purchased,  leased,  rented, 
acquired,  received,  or  registered  in  the 
OTR  that  are  subject  to  the  OTC  LEV 
program  must  be  certified  pursuant  to  a 
California  Air  Resources  Board  (CARB) 
Executive  Order; 

(3)  The  OTC  LEV  program  would 
allow  the  sale  of  the  five  categories  of 
California  vehicles:  California  Tier  I, 
TLEV,  LEV,  ULEV.  and  ZEV; 

(4)  Manufacturers  could  choose  any 
combination  of  California  certified 
vehicles  to  meet  average  NMOG  fleet 
emission  standards  in  the  OTR  as 
follows: 

1999— 0.113  g/mi 

2000— 0.073  g/mi 

2001— 0.070  g/mi 

2002— 0.068  g/mi 

2003  and  later — 0.062  g/mi 

Regarding  California’s  7£.\  sales 
mandate,  the  OTC  recommends  that,  to 
the  extent  it  must  apply  to  satisfy 
section  177,  it  shall  apply.  But  if  it  is  not 
required  under  section  177,  the  OTC 
recommends  that  the  “individual  States 
within  the  OTC  may  at  their  option 
include  such  a  requirement  and/or 
economic  incentives  designed  to 
increase  the  sales  of  ZEVs  in  the 
programs  they  adopt.’’ 

(5)  The  effective  date  for  the  OTC  LEV 
program  would  be  January  1, 1996, 
allowing  two  vehicle  model  years  prior 
to  applicability  of  the  standards  in  1999, 
but  does  not  preclude  earlier  State 
implementation. 

D.  Legislative  History  of  Section  184 

The  OTC  provisions  originated  in 
Congress  in  the  House  bill  as 
introduced.  That  bill,  as  introduced, 
established  an  ozone  transport  region 
for  the  Northeast,  cmd  incorporate  the 
procedures  specified  for  general 
transport  regions  under  what  was  finally 
enacted  as  section  176A  of  the  Act.  That 
provision  in  the  House  bill  did  not 
involve  a  plan  for  specific  additional 
control  measures.  See  H.R.  3030  at  92- 


93  and  49  (July  27, 1989),  reprinted  in 
2  1990  Legislative  History  of  the  Clean 
Air  Act  Amendments  of  1990, 103rd 
Cong.,  1st.  sess.  (Nov.  1993)  (hereinafter 
“1990  Legislative  History’’)  at  3828-29 
and  3785.  The  House  committee  then 
marked-up  H.R.  3030  to  include  the 
provisions  as  finally  enacted.  See  H.R. 
Rep’t  No.  101-490,  part  1, 101st  Cong., 

2d  Sess.  at  527-28  (May  17, 1989), 
reprinted  in  2  1990  Legislative  History 
at  3551-52.  It  described  the  bill  as 
establishing  “a  public  procedure  and 
structure’’  for  an  OTC  to  transmit 
recommendations  to  EPA  and  explained 
that  EPA’s  response  “should  be 
buttressed  by  supporting  material.”  It 
further  stated,  “The  Committee  expects 
that  the  Administrator’s  review  of 
additional  control  measures 
recommended  by  an  ozone  transport 
commission  will  fully  acknowledge  and 
respond  to  the  dimensions  of  the 
transport  problems  addressed  by  the 
commission’s  recommendations.”  The 
report  also  set  out  the  timetable  for 
EPA’s  response  within  nine  months, 
and  for  EPA  to  issue  a  finding  of  SIP 
inadequacy  “lujpon  full  or  partial 
approval”  followed  by  States’  SIP 
revisions  within  one  year.  H.R.  Rep’t. 

No.  101—490  at  256,  reprinted  in  2  1990 
Legislative  History  at  3280. 

The  Senate  bill,  in  contrast,  as 
introduced  provided  that  the 
commission  could,  without  any 
independent  EPA  review  or  approval, 
“after  notice  and  opportunity  for 
comment,  require  additional  control 
measures  to  be  applied  within  such 
transport  region  if  the  commission 
determines  such  measures  are  necessary 
to  bring  all  areas  in  such  region  into 
attainment  by  the  dates  provided  by  this 
subpart.”  See  S.  1630, 101st  Cong.,  1st 
Sess.  (Sept.  4, 1989),  reprinted  in  5  1990 
Legislative  History  at  9111. 

The  Senate  bill,  as  introduced,  was 
amended  in  committee  to  provide  for 
EPA  review  of  an  OTC  “plan”  for 
additional  control  measures.  Under  the 
Senate  committee  mark-up,  the  OTC 
could,  after  notice  and  comment, 
develop  a  plan  for  additional  control 
measures  for  the  OTR,  and  would  then 
transmit  the  plan  to  EPA  for  review.  The 
committee  then  included  the  general 
framework  for  EPA  review  that  survives 
in  section  184  as  enacted,  including 
EPA’s  obligation  to  explain  any 
disapproval  and  recommend 
alternatives.  The  bill  differed  from  the 
statute  as  enacted,  however,  in  that:  (1) 
EPA  was  obligated  to  state  in  the 
Federal  Register  notice  upon  receipt  of 
the  plan  that  “written  data,  views,  or 
comments  on  the  plan  may  be  submitted 
to  the  Administrator  within  ninety  days 
beginning  on  the  receipt  date”  but  was 
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not  obligated  to  conduct  a  public 
hearing:  (2)  EPA’s  period  to  determine 
whether  to  approve  the  plan  was  120 
days,  rather  than  nine  months:  and  (3) 
the  bill  provided  that  the  plan  would  be 
deemed  approved  if  the  Administrator 
failed  to  act  within  120  days.  The- 
Senate  committee  mark-up  also 
included  the  mechanism  for 
implementation  whereby  EPA  would 
issue  a  finding  that  the  States’  plans 
were  inadequate,  and  that  the  finding 
would  require  the  States  to  revise  their 
SIPs  to  include  the  approved  additional 
control  measures  within  one  year  after 
the  finding  is  issued.  See  S.  Rep.  No. 
101-228, 101st  Cong.,  1st  Sess.,  at  34 
and  610-11  (Dec.  20, 1989),  reprinted  in 
5  1990  Legislative  History  at  8950-51. 
This  version  was  reported  out  of 
committee  to  the  full  Senate.  See  S. 

1630  (Dec.  20, 1989),  reprinted  in  5 
1990  Legislative  History  at  7986-7988. 

In  the  Senate  debate  on  the  Senate 
bill.  Senator  Lieberman  explained  these 
developments.  He  explained  that 
President  Bush’s  bill  2  would  have  left 
the  final  decision  about  imposing 
additional  controls  to  EPA.  But  Senator 
Lieberman  explained  that  this  was 
“unacceptable”  because  EPA’s  lack  of 
support  for  past  regional  efforts  to  adopt 
controls  was  in  part  responsible  for  their 
failure.  Senator  Lieberman  went  on  to 
explain  that  concerns  were  raised  to  the 
committee  that  the  commission  was 
being  given  “too  much  authority” 
because  it  would  have  “ultimate 
authority  to  impose  additional  controls 
on  sources  of  emissions  in  the  separate 
States.”  Lieberman  emphasized  the 
importance  of  taking  ft'om  EPA  the 
responsibility  for  recommending 
baseline  regional  controls.  He  went  on 
to  explain  that,  under  the  bill. 

Final  authority  to  disapprove  additional 
measures  actually  rests  with  EPA.  However, 
EPA  bears  the  burden,  as  clearly  stated  in  the 
bill,  of  demonstrating  that  the  additional 
control  measure  is  not  necessary  to  bring  any 
area  of  the  region  into  attainment  by  the 
dates  provided.  In  making  their  decision, 

EPA  must  not  place  unfair  burdens  on  the 
recipient  State. 

See  Senate  Debate  on  S.  1630  (Jan.  31, 
1990),  reprinted  in  4  1990  Legislative 
History  at  5077  (statement  of  Sen. 
Lieberman). 

As  noted,  the  conference  adopted  the 
House  version.  The  debates  on  the 
conference  bill  focused  primarily  on  the 
importance  of  the  transport  provisions 
to  address  a  significant  problem.  In  the 
Senate  Debate  on  the  conference  bill. 


-President  Bush's  bill  was  H.R.  3030,  as 
iniroduced. 


Senator  Lieberman  again  explained 
EPA’s  responsibilities  in  responding  to 
an  OTC  recommendation: 

The  Administrator  has  the  final  authority 
to  disapprove  additional  measures 
recommended  by  the  Commission.  However, 
EPA  bears  a  heavy  burden  of  demonstrating 
that  the  additional  control  measure(s)  is  not 
necessary  to  bring  any  area  of  the  region  into 
attainment  by  the  dates  provided  and  to 
recommend  equal  or  more  effective  actions 
that  could  be  taken  by  the  Commission  to 
conform  the  disapproved  portion  of  the 
recommendations.  Any  recommendations  by 
EPA  under  this  section  designed  to  replace 
the  recommendations  of  the  Commission 
shall  not  place  an  unfair  burden  on  any  state 
which  is  the  victim  of  the  transported  air 
pollution.  Equal  or  more  effective  actions 
recommended  by  the  EPA  shall  mean  actions 
which  achieve  equivalent  progress  towards 
attainment  of  the  standard,  given  full 
consideration  of  the  impact  of  transported  air 
pollution. 

Senate  Debate  (Oct.  27, 1990),  1  1990 
Legislative  History  at  1053  (Statement  of 
Senator  Lieberman).  Also  in  the  Senate 
Debate  on  the  Conference  bill.  Senator 
Baucus  inserted  a  detailed  explanation 
of  the  bill,  known  as  the  Baucus-Chafee 
Statement  of  Senate  Managers.  See  1 
1990  Legislative  History  at  1000  and 
1045.  The  Statement  of  Senate  Managers 
reiterated  Senator  Lieberman’s  points, 
using  his  exact  language  quoted  above 
to  describe  EPA’s  role  in  responding  to 
an  OTC  recommendation,  including  the 
emphasis  on  EPA’s  “heavy  burden”  to 
disapprove.  1  1990  Legislative  History 
at  1004. 

II.  Applicability  of  Rulemaking 
Procedure 

Section  184(c)  establishes  a  specific 
notice-and-comment  procedure  both  for 
OTC  development  of  and  EPA  action  to 
approve  or  disapprove 
recommendations  for  additional  control 
measures  in  the  OTR.  These  procedures 
are  compatible  with,  but  not  necessarily 
identical  to,  the  procedures  the  Agency 
must  follow  to  issue  a  rule.  The  statute 
is  silent  as  to  w'hether  EPA  can  take 
final  action  on  the  OTC 
recommendation  without  complying 
with  notice-and-comment  rulemaking 
procedures.  EPA  does  not  believe  that 
rulemaking  procedures  are  necessary  if 
EPA  disapproves  the  OTC 
recommendation  because  such  an  action 
would  not  have  a  binding  future  effect 
on  any  regulated  parties.  It  is  less  clear 
whether  rulemaking  procedures  are 
necessary  for  approval  or  partial 
approval  of  the  OTC  recommendation. 

Regardless  of  whether  rulemaking 
procedures  are  required,  EPA  recognizes 
the  importance  of  public  participation 
in  its  decision-making  process.  The 
procedures  required  by  section  307(d)  of 


the  Clean  Air  Act  are  an  excellent 
vehicle  for  ensuring  an  open,  public 
process.  Among  other  things,  they 
require  the  establishment  and 
maintenance  of  a  rulemaking  docket 
that  contains  the  information,  data  and 
documents  upon  which  EPA  bases  its 
proposed  and  final  rules:  they  provide 
an  opportunity  for  the  public  to  present 
written  and  oral  comments  to  the 
Agency,  including  an  opportunity  to 
rebut  views  presented  at  a  public 
hearing:  and  they  require  the  Agency  to 
respond  to  the  significant  public 
comments,  criticisms  and  new  data 
submitted  during  the  comment  period. 

EPA  has  decided  that  the  better 
course  in  this  instance  is  to  follow 
section  307(d)  rulemaking  procedures 
and  ensure  that  there  is  an  open  public 
process  that  allows  interested  parties  to 
put  on  the  record  their  views, 
comments,  arguments  and  data  relevant 
to  the  decision  before  the  Agency.3  The 
Administrator  has  determined  that, 
pursuant  to  section  307(d)(l)(V),  if  the 
Agency  approves  or  partially  approves 
the  OTC  recommendation,  section 
307(d)  will  apply.'* 

EPA  has  established  Air  Docket  No. 
A-94-11  and  placed  in  it  the  data, 
information  and  documents  upon  which 
the  Agency  relied  in  drafting  this 
proposal,  as  required  by  section  307(d) 
(2),  (3)  and  (4).  Section  307(d)(3)’s 
requirement  that  EPA  publish  a  notice 
of  proposed  rulemaking  is  met  by  this 
notice.  In  view  of  the  limited  nine 
month  timetable  for  EPA  decision,  to 
satisfy  rulemaking  requirements,  EPA  is 
also  relying  on  the  OTC’s 
recommendation  itself  (developed 
through  the  OTC’s  statutory  notice-and- 
comment  process),  the  OTC’s  technical 
analysis  and  response  to  comments,  as 
well  as  EPA’s  discussion  of  relevant 
issues,  data,  and  other  Agency 
information.5  This  proposal  leaves  open 


3  EPA  is  not  finding  that  it  is  legally  obligated  to 
use  rulemaking  procedures  to  approve  the  OTC 
recommendation.  EPA  reserves  the  right  to  approve 
future  OTC  recommendations  without  following 
rulemaking  procedures. 

■«The  decision  to  follow  rulemaking  procedures  is 
intended  to  preserve  EPA’s  option  of  approving  or 
partially  approving  the  OTC  recommendation.  The 
Agency  is  not  legally  obligating  itself  to  follow 
rulemaking  procedures  to  the  extent  it  disapproves 
or  partially  disapproves  the  OTC  recommendation, 
although  the  Agency  currently  intends  to  follow  the 
procedures  set  forth  in  307(d)  regardless  of  whether 
it  approves  or  disapproves  the  OTC 
recommendation. 

s  Courts  have  recognized  the  possibility  of 
publishing  State  submissions  to  EPA  to  satisfy 
rulemaking  requirements  for  a  proposal.  Under  the 
1977  Amendments,  EPA  argued  that  time 
constraints  constituted  "good  cause”  to  avoid 
notice-and-comment  rulemaking  in  designating 
areas  according  to  their  attainment  status.  In  New 
Jersey  v.  EPA,  the  Court  of  Appeals  for  the  D.C. 
Circuit  emphasized  that  EPA  could  have  published 
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EPA’s  option  to  approve,  disapprove,  or 
partially  approve  and  partially 
disapprove  the  OTC  recommendation  in 
its  final  decision. 

EPA  seeks  public  views,  arguments, 
data  and  comments  on  all  aspects  of  its 
analysis  in  this  notice  and  on  the 
Agency’s  information  placed  in  the 
docket.  EPA  also  seeks  comment  on  the 
OTC’s  recommendation  (contained  in  an 
Appendix  to  this  proposal),  on  the 
OTC’s  views  that  are  described  in  this 
notice,  and  on  the  OTC’s  technical 
support  document  and  response  to 
comments  document  that  may  be  found 
in  the  docket.  Finally,  EPA  will 
supplement  the  record  with  additional 
rationales,  discussions,  data,  and  other 
pertinent  information  for  public 
participation  and  comment  as  that 
becomes  available. 

As  indicated  in  detail  below,  EPA  is 
considering  a  number  of  complicated 
issues  in  determining  whether  to 
approve  or  disapprove  the  OTC 
recommendation,  and  invites  comments 
on  all  of  these  issues.  EPA  intends  to 
make  every  effort  to  afford  the  public  an 
opportunity  to  participate  in  the 
Agency’s  process  to  respond  to  the 
recommendation.  In  addition  to  the 
opportunity  to  file  written  comments 
and  present  oral  views  at  the  May  2-3 
public  hearing,  EPA  intends  to  hold  a 
series  of  public  meetings  in  the 
Northeast  to  provide  further  opportunity 
for  oral  presentation  of  views.  EPA  also 
expects  to  supplement  the  record  as 
necessary  to  allow  the  public  to 
comment  on  new  information  and 
considerations  that  EPA  believes  it 
should  take  into  account  in  making  a 
decision. 

III.  Standards  Applicable  to  EPA 
Review  of  OTC  Recommendation 

Section  184  of  the  Act  specifies  tw'o 
general  criteria  that  EPA  is  to  apply  in 
evaluating  whether  to  approve, 
disapprove,  or  partially  approve  and 
partially  disapprove  the  OTC 
recommendation.  These  are,  first, 
whether  the  additional  control  measures 
that  the  OTC  recommends  are 
“necessary”  and,  second,  whether  the 
additional  control  measures  are 
“otherwise  consistent  with  th(el  Act.”  If 
the  recommended  measure  is  necessary 
and  consistent  with  the  Act,  EPA 
believes  it  would  be  obligated  to 
approve  the  recommendation. 


as  proposed  rules  the  State  designations  shortly 
after  it  received  them  in  order  to  complete 
rulemaking  under  the  short  statutory  timetable. 

New  Jersey  v.  EPA.  626  F.2d  1038. 1043  (D.C  Cir. 
1980).  Accord  United  States  Steel  Corp.  v.  EPA,  595 
F.2d  207  (5th  Cir.  1979). 


A.  Necessity 

EPA  believes  that  it  has  substantial 
discretion  to  interpret  the  “necessary” 
test,  and  is  considering  a  number  of 
approaches,  discussed  below.  EPA’s 
evaluation  of  “necessity”  could  involve 
two  fundamental  analytic  steps:  First, 
EPA  believes  it  should  consider  the 
magnitude  of  emissions  reductions  in 
ozone  precursors  needed  for  the 
nonattainment  areas  in  the  OTR  to 
attain.  Second,  it  may  be  appropriate  to 
consider  other  potential  emissions 
reduction  measures  that  may  be 
available  to  satisfy  the  needed 
magnitude  of  emissions  reductions,  and 
compare  the  LEV  program  to  alternative 
measures.  In  connection  with  the 
magnitude  of  reductions  needed  for 
attainment,  EPA  is  considering:  (1)  how 
it  should  address  the  geographic 
dimension  of  determining  where  the 
LEV  program  is  necessary  for  areas  in 
the  OTR  to  achieve  attainment:  (2)  how 
it  should  account  for  the  timing  of  when 
the  LEV  program  would  generate 
reductions  that  could  contribute  to 
attainment;  and  (3)  whether  EPA  can 
take  into  account  the  need  for  the  LEV 
program  for  maintenance  purposes.  In 
connection  with  alternatives  to  the  LEV 
program,  EPA  is  evaluating  relevant 
aspects  of  (1)  the  recommended  LEV 
program:  (2)  the  FLEV  alternative  that 
the  auto  manufacturers  have  proposed; 
and  (3)  other  piossible  emissions 
reduction  measures  identified  by  EPA, 
the  OTC,  or  other  State  bodies. 

1.  Necessity  Finding 

EPA  believes  that  more  than  one 
approach  to  defining  what  is 
“necessary”  is  conceivable.  One 
possible  approach  is  to  consider  as 
necessary  any  additional  control 
measures  that  contribute  to  attainment, 
as  long  as  measures  specifically 
required  by  the  Act  or  that  are  otherwise 
in  place  are  insufficient  to  achieve 
attainment.  Under  this  approach,  the 
relevant  question  would  be  whether 
additional  reductions  are  needed  for 
attainment,  and  the  availability  of 
alternative  control  measures  would  not 
be  relevant. 

A  second  approach  is  to  first  consider 
what  emissions  reductions  are  needed 
for  attainment  and  then  to  compare  the 
LEV  program  to  alternative  measures 
that  could  be  adopted  to  achieve  those 
reductions.  Before  enactment  of  the 
1990  Amendments,  EPA  interpreted  the 
term  “necessary”  generally  in  this 
manner  under  section  211(c)(4)(C)  of  the 
Act,  in  the  context  of  preemption  of 
State  fuel  requirements.®  The  section 


“Other  provisions  of  the  Act  also  involve  a 
"necessary"  standard.  Under  section  110,  the 


211(c)  provision  specifically  addresses 
how  alternative  measures  should  be 
compared  for  purposes  of  evaluating 
necessity. 

Section  211(c)(4)(A)  provides  that, 
subject  to  speciHed  exceptions.  States 
may  not  regulate  characteristics  of 
motor  vehicle  fuels  or  additives  in  order 
to  control  motor  vehicle  emissions  once 
EPA  has  regulated  that  characteristic  or 
has  found  that  such  regulation  is  not 
necessary.  Congress  apparently  sought 
to  preempt  States  from  interfering  with 
national  uniformity  in  federal  fuel 
regulations.  Subparagraph  (C)  specifres 
an  exception  for  States  to  regulate  fuels 
and  additives  in  their  SIPs,  which  the 
Administrator  may  approve  “only  if 
(s]he  finds  that  the  State  control  or 
prohibition  is  necessary  to  achieve  the 
national  primary  or  secondary  ambient 
air  quality  standard  which  the  plan 
implements.” 

Prior  to  the  1990  Amendments,  the 
term  “necessary”  was  not  further 
defined.  At  that  time,  EPA  regulated  the 
volatility  of  gasoline  under  section 
211(c)  in  order  to  control  evaporative 
emissions  of  VOCs.  Certain  States 
sought  approval  from  EPA  for  more 
stringent  volatility  controls  on  the 
grounds  that  such  more  stringent 
controls  were  “necessary”  under  section 
211(c)(4)(C).  EPA  approved  States’  more 
stringent  volatility  controls  in  New  York 


Administrator  is  to  approve  a  State's  SIP  revision 
if  it  meets  the  applicable  requirements  of  the  Act, 
including  the  requirement  in  section  110(a)(2)(A) 
that  the  SIPs  include  measures  "as  may  be 
necessary  or  appropriate  to  meet  the  applicable 
requirements  of  this  Act."  Prior  to  the  1990 
Amendments,  section  110(a)(2)  provided  that  the 
Administrator  shall  approve  a  State's  SIP  if  it 
includes  measures  "as  may  be  necessary  to  insure 
attainment  and  maintenance"  of  the  primary  and 
secondary  NAAQS.  The  Supreme  Court  has 
interpreted  the  "as  may  be  necessary"  language  to 
mean  that  "the  Administrator  must  assure  that  the 
minimal,  or  'necessary,'  requirements  are  met,  not 
that  he  detect  and  reject  any  state  plan  more 
demanding  than  federal  law  requires."  Union 
Electric  Co.  V.  EPA.  427  U.S.  246  at  263  (1976) 
(footnote  omitted).  EPA  currently  does  not  believe 
that  this  test,  and  the  Union  Electric  Co.  Court's 
analysis,  are  applicable  under  section  184.  The 
Union  Electric  Co.  Court  explained  that  the 
language,  structure,  and  purpose  of  the  Act.  are 
consistent  with  a  State's  decision  to  be  stricter 
within  its  borders  than  Federal  law  requires,  here, 
in  contrast,  section  184  appears  to  indicate  that  EPA 
is  to  disapprove  the  OTC's  recommended  measures 
if  those  measures  are  not  necessary.  Further,  the 
Union  Electric  Court's  analysis  is  inapplicable  here 
because  a  majority  of  OTC  States  is  seeking  to 
impose  requirements  on  dissenting  OTC  States  over 
their  objections.  EPA  requests  comment  on  this 
view. 

Also,  in  connection  with  its  study  and 
rulemaking  under  section  202(i)  related  to  "Tier  2” 
motor  vehicle  emissions  standards.  EPA  is  to 
determine  whether  "there  is  a  need  for  further 
reductions  in  emissions."  (Emphasis  supplied.)  As 
discussed  below,  EPA  has  not  yet  completed  the 
Tier  2  study  or  the  subsequent  rulemaking,  and  thus 
has  not  yet  interpreted  this  standard  in  that  context. 
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and  New  Jersey,  among  others^.  In 
addition,  EPA  earlier  approved 
Arizona’s  controls  on  oxygenate  content 
of  gasoline  in  order  to  control  carbon 
monoxide  emissions  as  necessary  under 
section  211(c)(4UC).8  In  approving  these 
State  controls,  EPA  articulated  a  test  for 
determining  “necessity.”  There,  EPA 
explained  that  if,  after  accounting  for 
the  possible  reductions  firom  all  other 
reasonable  control  measures,  the  State 
could  demonstrate  that  further  measures 
are  still  needed  for  attainment,  then  the 
fuel  controls  are  “necessary”  within  the 
meaning  of  section  211(c)(4KC).  EPA 
first  articulated  this  test  in  the  Arizona 
case: 

EPA  believes  that  a  fuel  control  measure 
may  be  "necessary”  for  timely  attainment  if 
no  other  measures  that  would  bring  about 
timely  attainment  exist,  or  if  such  other 
measures  exist  and  are  technically  possible  to 
implement  but  are  unreasonable  or 
impracticable.”  53  FR  at  17413.  In  short, 
EPA’s  approach  was  that  the  controls  were 
necessary  if  they  would  still  be  needed  for 
attainment  after  adoption  of  all  other 
reasonable  and  practicable  measures. 

Congress  subsequently  codified  this 
interpretation  when  it  added  a  definition  of 
“necessary”  to  section  211(c)(4)(C)  in  the 
1990  Amendments.9 

In  applying  this  definition  of 
“necessary”  in  the  fuel  context,  EPA 
explained  that  it  would  not  require  that 
a  State  impose  more  drastic  measures 
(such  as  driving  prohibitions,  gas 
rationing,  or  plant  shutdowns),  as 
alternatives  to  State  fuel  controls.  See  54 
FR  at  26031  and  26035.  EPA  further 
explained  that  it  would  conclude  that 
measures  are  “necessary”  when  no 
other  measures  that  EPA  or  the  State  has 
found  reasonable  are  available  lo  to 
achieve  this  reduction.  Beyond  such 
identified  “reasonable”  measures,  EPA 
need  look  at  other  measures  before  (the 
fuel]  control  only  if  it  has  clear  evidence 
that  [the  fuel]  control  would  have 
greater  adverse  impacts  than  those 
alternatives.  Therefore,  EPA  can  defer  to 
[the  State’s]  apparent  view  that  [the 
fuel]  control  is  the  next  less  costly  (or 
is  itself  a  reasonable)  measure. 

See  54  FR  at  26031. 

EPA  did  consider  cost-effectiveness  of 
alternative  measures  as  one  criterion. 


7  See  EPA’s  Approvals  of  Revisions  for  Slate 
Implementation  Plans  for  New  York.  54  FR  26030, 
26031  (June  21,  1989)  and  New  Jersey.  54  FR  25572, 
25573  (June  16.  1989). 

»SeeEPA's  Approval  of  Revisions  for  State 
Implementation  Plan  for  Arizona.  53  FR  17378, 
17413  (May  16,  1988)  and  53  FR  30224.  20228  (Aug. 
10. 1988). 

^Of  course.  Congress  did  not  codify  this  or  any 
other  definition  of  “necessary"  in  section  184.  This 
difference  might  arguably  support  EPA's  discretion 
to  adopt  a  different  approach  to  the  term  under 
section  184. 

'••In  context,  it  app>ears  that  EPA  intended  the 
word  "available"  to  mean  "sufficient." 


but  not  the  only  criterion,  for  evaluating 
the  reasonableness  of  the  alternatives. 

54  FR  at  26035.  EPA  also  explained: 
“Arguably,  an  alternative  measure  is 
‘reasonable’  only  if  its  effects  are  less 
drastic  than  the  effects  of  the  fuel 
controls.”  Id. 

There  may  be  some  ambiguity 
whether  EPA’s  test  was  whether 
(considering  cost  and  other  factors),  the 
fuel  controls  were  more  reasonable  than 
alternatives,  or  that  alternatives  were  so 
drastic  as  to  prevent  EPA  from 
concluding  that  they  were  reasonable. 
EPA  did  state  that  it  determined  that 
reasonable  alternatives  would  not 
achieve  enough  reductions,  and  that  it 
“determined  that  remaining  controls 
such  as  gas  rationing,  driving 
reductions,  and  source  shutdowns  are 
so  drastic  that  the  State  may  resort  to 
fuel  controls  first.”  54  FR  at  26033.  But 
EPA  immediately  thereafter 
characterized  its  judgement  as  being 
that  “State  fuel  regulation  is  a  less 
drastic  course  than  gas  rationing  and 
other  unpopular  controls.”  Id.  At  the 
least,  it  seems  that  EPA  believed  that 
comparing  the  reasonableness  of  fuel 
controls  to  alternatives  was  a  significant 
factor  in  determining  whether  the 
alternatives  were  themselves  reasonable. 
EPA  also  explained  that  its  judgment 
about  what  is  too  drastic  “is  a 
complicated  policy  determination” 
requiring  the  Administrator  to  weigh 
factors  such  as  cost  emd  popularity,  and 
that  such  policy  judgments  need  not  be 
supported  by  the  same  technical  record 
as,  for  example,  determinations  of  as  the 
magnitude  or  reductions  an  area  needs 
for  attainment.  54  FR  at  26033.  Also, 
EPA  did  not  insist  that  the  State  fuel 
controls  be  sufficient  to  fill  the  shortfall 
to  achieve  attainment,  or  that  all 
measures  needed  to  achieve  attainment 
actually  be  adopted  in  order  to  qualify 
for  the  section  211(c)(4)(C)  exception. 
Most  importantly,  as  the  paragraph 
quoted  above  indicates,  EPA  gave 
significant  deference  to  the  State’s 
determination  regarding  whether  the 
fuel  control  was  the  most  reasonable 
and  practicable  measure  to  achieve  the 
NAAQS. 

Congress’s  codification  of  EPA’s 
interpretation  of  “necessary”  in  the  fuel 
context  confirms  the  validity  of  this 
interpretation  in  the  fuels  context.  EPA 
is  considering  whether  this  approach 
should  apply  here,  including  deference 
to  the  OTC’s  view  that  no  more 
“reasonable”  and  “practicable” 
alternatives  to  the  recommended 
measure  are  available  that  would  be 
sufficient  for  purposes  of  attainment. 

In  addition  to  tne  fuels  precedent, 
EPA  believes  that  the  statutory 
structure,  together  with  the  legislative 


history,  may  further  support  giving 
substantial  weight,  or  deference,  to  the 
OTC’s  recommendation  that 
implementation  of  the  LEV  program 
throughout  the  OTR  is  necessary  for 
attainment  in  the  region.  While  EPA  is 
to  review  the  OTC’s  recommendations 
under  section  184(c)(2)(B)  “to  determine 
whether  the  control  measures  are 
necessary,”  under  section  184(c)(4)  EP.^ 
is  to  specify  “why  any  disapproved 
additional  control  measures  are  not 
necessary”  if  EPA  disapproves  or 
partially  disapproves  the 
recommendations.  Section  184  nowhere 
mentions  a  parallel  obligation  to  explain 
why  the  additional  control  measures  are 
necessary  in  the  case  of  approval  or 
partial  approval.  EPA  believes  it  could 
reasonably  interpret  these  provisions  to 
mean  that  EPA  is  to  start  with  a 
presumption  of  approving  the  OTC’s 
recommendations,  unless  it  finds  that 
the  recommended  measures  are  not 
necessary. 

EPA  believes  the  legislative  history 
could  be  read  to  support  this  view.  As 
described  above,  the  Baucus-Chafee 
Statement  of  Managers,  in  discussing 
EPA’s  role  in  reviewing  an  OTC 
recommendation,  pointed  out  EPA’s 
“heavy  burden”  to  “demonstratjej  that 
the  additional  control  measure(s)  is  not 
necessary.”  See  1  1990  Legislative 
History  at  1004,  supra  (emphasis 
supplied).  As  noted  above,  the 
Statement  of  Managers’  discussion  used 
identical  language  to  Senator 
Lieberman’s  description  in  the  Senate 
debate.  Further,  Senator  Lieberman 
characterized  the  Senate  bill  as  “clearly 
stating”  that  EPA  must  demonstrate  that 
the  additional  control  measure  is  not 
necessary.  See  1990  Legislative  History 
at  1053,  supra. 

To  be  sure,  EPA  generally  has  an 
obligation  to  explain  the  basis  for  its 
decision,  and  the  House  Report  did 
indicate  that  EPA’s  response  “should  be 
buttressed  by  supporting  material.”  H.R. 
Rep’t.  No.  101-490  at  256,  reprinted  in 
2  1990  Legislative  History  at  3280, 
supra.  But  EPA’s  explicit  statutory 
obligation  to  explain  why  a  measure  is 
“not  necessary”  together  with  the 
Senate’s  unequivocal  interpretations  in 
the  legislative  history  may  reasonably 
indicate  that  EPA  should  give 
substantial  weight  to  the  OTC’s 
determination  of  necessity. 

EPA  is  mindful  that  its  factual 
analysis  of  the  LEV  program’s  necessity 
will  be  subject  to  substantial  uncertainty 
within  the  nine  month  timetable 
provided  for  a  decision.  EPA  expects 
this  to  be  so  both  for  the  modeling 
information  regarding  its  analysis  of  the 
magnitude  or  reductions  needed  as  well 
as  the  reasonableness  of  the  LEV 
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program  and  alterative  measures.  Here, 
EPA  is  under  a  statutory  obligation  to 
reach  a  decision  by  November  10, 1994. 
Meeting  this  deadline  may  be 
particularly  important  in  this  case, 
because  the  OTC  States  are  obligated 
under  section  182(b)(1)(A)  and  section 
182(c)(2)  of  the  Act  to  submit  for  their 
ozone  nonattainment  areas,  by 
November  15, 1994,  demonstrations  that 
their  SIPs,  as  revised,  will  provide  for 
attainment  of  the  ozone  NAAQS  by  the 
dates  applicable  to  each  area.  These 
States  presumably  intend  to  rely  on 
EPA’s  decision  regarding  the 
recommended  LEV  program  in  their 
attainment  demonstrations  to  show  that 
their  SIPs  will  provide  for  timely 
attainment.  Without  knowing  whether 
EPA  will  approve,  disapprove,  or 
partially  approve  and  partially 
disapprove  the  OTC’s  LEV 
recommendation,  the  States  would  not 
know  what  magnitude  of  emissions 
reductions  their  other  SIP  measures 
must  achieve.!*  Under  these 
circumstances,  and  in  light  of  the 
legislative  history  and  statutory 
structure,  it  appears  appropriate  for  EPA 
to  at  least  resolve  uncertainties  in  favor 
of  approval,  in  deference  to  the  OTC’s 
determination  of  necessity.  In  other 
words,  it  appears  appropriate  for  EPA  to 
start  with  the  position  that  it  should 
approve  the  OTC’s  recommendation 
unless  it  has  a  sufficient  factual  basis  to 
find  that  the  LEV  program  is  not 
necessary.  EPA  requests  comment  on 
whether  and  the  extent  to  which  it 
should  accord  deference  to  the  OTC’s 
determination  that  the  LEV  program  is 
necessary. 

EPA  also  recognizes  counter¬ 
arguments  that  it  should  apply  a  more 
stringent  variant  of  the  section 
211(c)(4)(C)  approach,  without 
deference  to  the  OTC’s  view  that  no 
more  “reasonable”  and  “practicable” 
alternatives  to  the  recommended 
measure  exist.  This  departure  from  the 
section  211(c)  approach  may  be  justified 
by  a  difference  in  context  between 

< '  EPA  notes  that  it  generally  has  found  SIPs 
inadequate  and  called  for  plan  revisions  after 
complete  SIPs  have  been  submitted  or  where  a  new 
situation  arises  creating  the  inadequacy.  Here,  an 
approval  of  the  OTC  recommendation  within  the 
nine  month  timetable  would  result  in  a  finding 
under  section  110(k)(5)  of  SIP  inadequacy  under 
section  110(a)(2)(D)  prior  to  submission  of 
attainment  demonstrations  due  November  15. 1994. 
EPA  believes  this  is  appropriate.  The  Act  does  not 
specify  a  deadline  for  compliance  with  section 
110(a)(2)(D);  section  184  does  not  limit  EPA  to 
finding  SIPs  inadequate  only  after  attainment 
demonstrations  are  submitted;  and  section  110(k](5) 
specifically  authorizes  EPA  to  require  SIP  revisions 
"to  mitigate  adequately  the  interstate  pollutant 
transport  described  in  section  (184|  and  or  section 
ll76A|."  Indeed.  States  may  need  to  rely  on  EPA’s 
decision  here  in  their  attainment  demonstrations. 


sections  211(c)  and  184.  In  particular, 
the  purpose  of  preemption  under 
section  211(c)  is  to  preserve  national 
uniformity  in  EPA  fuel  regulations, 
which  States  can  override  where 
“necessary”  for  purposes  of  achieving 
attainment.  In  contrast,  under  section 
184  the  OTC  is  authorized  to  specify, 
subject  to  EPA  approval,  measures 
necessary  for  compliance  with  the 
prohibition  in  section  110(a)(2)(D)  of  the 
Act  against  significant  contribution 
interfering  with  attainment  in  any  other 
State.  States  cU’e  already  obligated  to 
comply  with  section  110(a)(2)(D)  and 
are  free  to  choose  the  control  measures 
to  do  so;  section  184  adds  an  element 
of  compulsion  whereby  the  OTC  may 
override  an  objecting  State  to  impose 
specific  “necessary”  measures. 

Arguably,  EPA  deference  might  be 
less  appropriate  for  the  OTC,  which  can 
specify  measures  overriding  the 
objection  of  a  minority  of  its  member 
States,  and  depriving  them  of  their 
choice  of  measures  to  comply  with 
section  110(a)(2)(D).  On  the  other  hand, 
it  can  be  argued  that  Congress,  in 
enacting  section  184,  intended  the  OTC 
to  be  given  a  substantial  voice  for 
proposing  solutions  to  the  ozone 
transport  problem,  even  where  its 
solutions  override  the  views  of  some 
member  States.  Moreover,  strict 
insistence  on  showing  that  no 
reasonable  and  practicable  alternatives 
are  available  would  seem  to  add  little  to 
the  States’  independent  obligation  to 
comply  with  section  110(a)(2)(D),  since 
States  are  likely  to  choose  reasonable 
and  practicable  means  to  comply.  Still. 
Congress’s  own  emphasis  in  the  1990 
Amendments  on  specifying  control 
measures  it  thought  necessary  for 
attainment,  in  addition  to  specifying 
deadlines,  may  indicate  that  allowing 
the  OTC  to  specify  additional  control 
measures,  even  under  a  strict 
interpretation  of  “necessary,”  is 
significant. 

EPA  requests  comment  on  whether,  if 
that  test  should  apply,  EPA  the 
interpretation  of  “necessary”  under 
section  211(c)(4)(C)  should  apply  here. 

In  addition.  EPA  requests  comment  on 
whether  it  should  defer  to  the  OTC’s 
evaluation  of  whether  “reasonable”  and 
“practicable”  alternatives  to  the  LEV 
program  are  available. 

Finally,  EPA  is  considering  how 
comparative  cost-effectiveness  and  other 
social  and  environmental  factors  should 
affect  its  analysis  of  reasonable  and 
practicable  alternatives.  One  possible 
approach  is  that  the  LEV  program  would 
be  necessary  if  it  is  still  needed  after  all 
more  cost-effective  measures  are 
adopted.  As  noted  above,  EPA 
considered  cost-effectiveness  as  a 


criterion,  but  not  the  only  criterion,  in 
evaluating  the  reasonableness  of 
controls  under  section  211(c)(4)(C).  EPA 
recognizes  that  other  policy  reasons  may 
support  adoption  of  control  measures 
that  may  not  appear  to  be  the  most  cost- 
effective  for  purposes  of  attaining  the 
ozone  NAAQS.  For  example,  the  socio¬ 
economic  distribution  of  the  burden  of 
particular  measures,  employment 
impacts,  and  cross-media  environmental 
impacts  may  affect  the  choice  of  control 
measures.  EPA  requests  comment  on 
how  these  factors  should  affect  an 
analysis  of  alternatives. 

2.  Magnitude  of  Reductions 

As  noted  above,  EPA  believes  it 
should  address  the  amount  of 
reductions  needed  for  attainment  in  the 
OTR  as  the  first  step  in  evaluating 
whether  the  LEV  program  is  necessary. 

In  particular,  EPA  believes  it  is 
important  to  evaluate  what  reductions 
are  needed,  where  they  are  needed,  and 
when  they  are  needed.  In  addition,  EPA 
is  considering  whether  it  may  also 
consider  whether  the  LEV  program  is 
necessary  for  maintaining  the  ozone 
NAAQS  even  after  it  is  achieved. 

The  OTC  addressed  the  magnitude  of 
reductions  necessary  for  OTR 
attainment  in  its  response  to  comments 
and  technical  support  documents. 

There,  the  OTC  expressed  the  belief  that 
the  control  strategies  specifically 
mandated  in  the  Clean  Air  Act  would 
not  be  sufficient  for  the  nonattainment 
areas  in  the  OTR  to  achieve  and 
maintain  the  ozone  NAAQS.  The  OTC 
believes  that  more  reductions  will  be 
needed  than  the  LEV  program  would 
generate.  Also,  the  OTC  notes  that, 
despite  an  overall  recent  decline  in  the 
frequency  and  severity  of  ozone 
exceedances,  it  believes  that  short  term 
trends  have  proven  inaccurate 
indicators  of  long  term  status.  Further, 
the  OTC  notes  that  studies  indicate  that 
the  trend  toward  fewer  exceedances  will 
reverse  without  significant  additional 
NOx  and  VOC  control. 

Regarding  the  scientific  basis,  the 
OTC  also  contends  that  emissions 
inventories,  photochemical  modeling 
and  ambient  monitoring  data  constitute 
the  best  tools  available  to  evaluate  the 
need  for  emissions  reductions,  despite 
continuing  refinement  of  this  scientific 
information.  The  OTC  recognized  that 
most  air  quality  analysis  in  the  past  has 
focused  on  domains  within  a  p^icular 
State  rather  than  on  a  broader  region.  It 
asserts  that  it  assessed  the  need  for  and 
effectiveness  of  reductions  in  the  OTR 
using  photochemical  models, 
monitoring  data,  trajectory  analyses,  and 
mobile  emission  models. 


21728 


Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Proposed  Rules 


a.  Focus  on  Contribution.  At  the 
outset,  EPA  believes  the  concern  in 
section  184  with  ozone  transport  affects 
its  analysis  of  where  emissions 
reductions  are  necessary  for  areas  in  the 
OTR  to  achieve  attainment.  That  is,  EPA 
currently  believes  that  the  “need”  for 
additional  measures  in  the  OTR  under 
section  184  should  not  focus  on  a  State’s 
need  to  adopt  the  LEV  program  in  its 
own  jurisdiction  for  the  benefit  of  in¬ 
state  nonattainment  areas.  States,  of 
course,  retain  full  authority  to  adopt  this 
program  under  section  177  without  EPA 
approval.  Rather,  EPA  believes  that  the 
focus  should  be  on  the  need  for  upwind 
States  that  contribute  to  nonattainment 
downwind  to  adopt  the  LEV  program 
not  for  their  own  benefit  but  for  the 
benefit  of  the  downwind  areas  that 
could  not  otherwise  attain  on  time.  The 
statutory  structure,  including  the 
reliance  in  section  184(c)(5)  on  section 
110(a)(2)(D),  as  well  as  the  legislative 
history,  support  this  conclusion. 

Of  course,  EPA  recognizes  that 
upwind  States  also  have  an  independent 
obligation  to  adopt  measures  for 
purposes  of  their  ovvm  timely 
attainment.  The  measures  upwind  areas 
adopt  for  their  own  benefit  may  well  be 
sufficient  to  prevent  contribution  to 
nonattainment  downwind.  While 
upwind  areas  may  still  contribute 
pollutants  downwind  after  they  have 
reached  attainment,  their  independent 
obligation  to  attain  should  go  a  long  way 
to  reducing  emissions  that  contribute  to 
downwind  nonattainment.^2  It 
nevertheless  seems  that  reductions  in 
upwind  areas  may  be  necessary  to 
prevent  significant  contribution  to 
nonattainment  downwind,  even  if  the 
upwind  areas  would  have  to  achieve 
those  reductions  for  their  own  benefit, 
anyway.  In  other  words,  it  does  not 
seem  that  upwind  areas’  own  need  to 
reduce  emissions  for  their  own 
attainment  should  render  those 
reductions  unnecessary.  To  be  sure, 
upwind  areas’  independent 
implementation  of  the  LEV  program  in 
their  SIPs  may  make  it  unnecessary  for 
administrative  purposes  to  mandate 
those  controls.  But  EPA’s  obligation  to 
mandate  the  recommended  LEV 
measure  does  not  appear  to  turn  on 
whether  the  States  already  have  or 
would  have  to  implement  that  program 
for  their  own  benefit.  Rather,  EPA’s 
obligation  seems  to  turn  on  whether  the 
program  is  necessary  for  purposes  of 
downwind  attainment,  regardless  of 
whether  it  is  necessary  or  has  been 
adopted  for  upwind  attainment 

'2 One  complication,  discussed  further  below,  ia 
the  timing  of  reductions  upwind,  where  the  upwind 
areas  may  have  a  later  attai.'tment  deadline. 


purposes.  EPA  requests  comment  on 
this  view. 

Finally,  EPA  notes  that  it  may  be 
possible  for  downwind  areas  that  are  the 
recipients  of  transported  pollution  to 
counteract  some  portion  of  the  incoming 
pollutants  by  adopting  more  controls 
downwind  dian  would  otherwise  be 
necessary.  Such  areas  might  diminish 
the  reductions  necessary  upwind  by 
adopting  such  more  stringent  controls 
downwind.  For  downwind  areas  that 
are  less  polluted  and  have  less  stringent 
controls  in  place,  the  downwind  areas 
might  even  be  able  to  “over-control”  at 
less  cost  than  it  would  take  for  upwind 
areas  to  prevent  some  increment  of 
contribution.  On  the  other  hand,  it  may 
not  be  fair  to  insist  that  downwind  areas 
bear  the  cost  of  counteracting  pollution 
that  is  generated  upwind.  In  any  case, 
however,  no  area  receives  air  at  its 
boundaries  that  is  free  of  ozone  or 
precursors.  Thus,  in  evaluating  what 
upwind  contribution  “needs”  to  be 
reduced  for  attainment  downwind,  it 
may  be  important  to  determine  what 
“boundary  conditions”  downwind  areas 
should  be  entitled  to  receive.  EPA 
requests  comment  on  these  issues,  and 
particularly  on  the  extent  to  which  it 
should  view  upwind  reductions  as 
necessary  for  attainment  downwind,  if 
the  downwind  area  could,  through  extra 
controls,  make  those  upwind  reductions 
unnecessary. 

b.  Timing  of  Reductions.  As  noted 
above,  the  OTC  recommendation  calls 
for  adoption  of  the  LEV  program  in  the 
OTR  in  1996,  providing  two  years  lead- 
time  to  auto  manufacturers  with  the 
LEV  standards  applicable  to  model  year 
1999  vehicles.  The  benefits  of  this 
program  are  also  dependent  upon 
turnover  in  the  vehicle  fleet.  As 
referenced  above,  EPA  is  thus  mindful 
that  this  schedule  for  the  LEV  program 
will  not  generate  reductions  in  time  to 
assist  areas  in  meeting  a  moderate  area 
1996  and  will  generate  only  minimal 
reductions  by  the  serious  area  1999 
attainment  deadline.  More  benefits 
would  be  available  for  severe  areas  with 
a  2005  or  2007  attainment  deadline.  The 
importance  of  when  upwind  reductions 
are  necessary  for  downwind  attainment, 
and  when  the  LEV  program  will 
generate  such  reductions  raises  a 
number  of  important  issues. 

First,  in  order  for  the  LEV  standards 
to  apply  in  model  year  1999,  EPA  may 
have  to  reach  a  decision  to  approve  the 
OTC  recommendation  by  the  end  of 
1994.  This  may  be  an  important  factor 
supporting  EPA’s  action  within  the  nine 
month  statutory  timetable  based  on  the 
best  available  current  information. 
Under  section  177  of  the  Act,  States  may 
adopt  motor  vehicle  emissions 


standards  identical  to  California’s 
standards  if  “California  and  the  State 
adopt  such  standards  at  least  two  years 
before  commencement  of  such  model 
year  (as  determined  by  regulations  of 
the  Administrator).”  Under  EPA’s 
current  regulations,  model  year  1999 
may  begin  as  early  as  January  2, 1998 
(See  40  CFR  86.082-2).  To  provide  two 
years  lead-time.  States  might  then  have 
to  adopt  California’s  standards  hy 
January  2, 1996  in  order  for  the 
standards  to  apply  for  model  year 
1999.13  If  EPA  were  to  approve  the 
OTC’s  LEV  recommendation,  section 
184(c)(5)  provides  that  EPA’s  finding  of 
SIP  inadequacy  is  to  require  that  States 
revise  their  SIPs  to  include  the  LEV 
program  within  one  year  of  the 
finding.i'i  Therefore,  if  EPA  is  to  require 
that  States  adopt  the  LEV  program  and 
submit  SIP  revisions  by  January  2, 1996,' 
then  EPA  must  make  a  finding  of  SIP 
inadequacy  no  later  than  January  2, 

1995.  Delays  in  an  EPA  decision  could 
delay  application  of  an  approved 
program,  and  would  further  delay  the 
benefits  and  the  degree  to  which  such 
benefits  could  contribute  to  timely 
attainment. 

Finally,  EPA  believes  the  time  when 
the  LEV  program  would  generate 
reductions  also  relates  to  the  locations 
where  reductions  are  needed  for 
purposes  of  relieving  contribution  of 
transported  pollutants  that  interfere 
with  timely  attainment.  It  appears  that 
the  LEV  program  will  generate 
reductions  in  time  only  to  help  areas  to 
achieve  attainment  by  the  severe 
classification  deadline  of  2005  or  2007. 
States  in  the  most  northeast  portion  of 
the  OTR,  including  Rhode  Island, 
Massachusetts,  Maine,  Vermont,  and 
New  Hampshire,  contain  no  such  areas. 
EPA  believes  that  its  recent 
considerations  in  response  to  ozone 
transport  problems  in  a  letter  to  Senator 
Carl  Levin  and  in  subsequent  March 
21, 1994  letters  to  the  Massachusetts 
Department  of  Environmental  Protection 


An  issue  in  litigation  in  New  York  and 
Massachusetts  has  been  whether  the  model  year 
and  two-year  lead-time  requirement  under  section 
177  may  vary  for  different  manufacturers  that  begin 
their  model  years  at  different  times,  or  whether  the 
model  year  begins  for  purpmses  of  section  177  for 
all  manufacturers  as  soon  as  the  model  year  may 
begin  for  any  manufacturer. 

It  is  not  entirely  clear  whether  EPA  has 
discretion  to  give  States  less  than  one  full  year  to 
submit  their  SIP  revisions.  Under  section  t10(k)(5), 
EPA  "may  establish  reasonable  deadlines  (not  to 
exceed  18  months  after  such  notice)  for  submission 
of  such  plan  revisions."  The  more  specific 
provision  in  section  184  that  lacks  the  explicit  g.'ant 
of  discretion  from  section  110(k)(5)  itself  arguably 
indicates  that  EPA  does  not  have  such  discretions- 
EPA  requests  comment  on  this  view. 

See  letter  from  Mary  D.  Nichols,  Assistant 
Administrator  for  Air  and  Radiatioa.  to  the  Hon. 
Carl  l.evin  (March  7.  1994). 
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and  the  Conservation  Law  Foundation 
(CLF)  16  may  be  relevant  to  the  timing  of 
LEV  reductions.  In  particular,  certain 
moderate  nonattainment  areas  have 
raised  a  concern  that  they  may  not  be 
able  to  themselves  adopt  controls  to 
ensure  attainment  of  the  ozone  standard 
by  the  1996  deadline  for  areas  classified 
as  moderate  because  air  pollution 
transported  from  upwind  may  be  the 
dominant  factor  accounting  for  their 
nonattainment  problem.  The  solution 
contemplated  in  the  section  184 
transport  provision  is  for  the 
responsible  upwind  areas  to  relieve 
their  significant  contribution  so  that  the 
downwind  areas  may  attain  on  time. 

Still,  in  certain  cases  this  view  could  be 
at  odds  with  the  overall  title  I  scheme 
that  establishes  later  deadlines  for 
attainment  in  more  polluted  areas  and 
also  establishes  a  graduated  program  of 
additional  and  more  stringent 
requirements  to  be  accomplished  in 
those  areas  over  the  longer  time-frame. 

If  accelerating  controls  in  the  upwind 
areas  is  impracticable  and  certain  facts 
related  to  ozone  transport  could  be 
shown.  EPA  suggested  it  might  consider 
reasonably  interpreting  the  Act  to  grant 
the  downwind  areas  additional  time  to 
reach  attainment  beyond  the  dates 
specified  in  section  181(a)(1).  EPA 
concluded  its  letters  to  Senator  Levin 
and  the  CLF  by  indicating  that  it  is 
continuing  to  develop  policy  to  address 
this  problem.  EPA  requests  comment  on 
the  relevance  of  this  policy  here.  In 
particular,  reductions  generated  over 
time  through  fleet  turnover  to  vehicles 
meeting  LEV  standards  could  be  more 
important  in  assisting  areas  in  reaching 
attainment  by  later  deadlines.  If  any 
moderate  or  serious  areas  in  the  OTR 
have  until  later  than  1999  to  attain,  this 
could  affect  the  utility  of  the  LEV 
program  for  such  areas  to  reach 
attainment. 

For  episodes  in  which  the  long-range 
transport  is  from  the  southwest  to  the 
northeast  in  the  OTR,  States  northeast  of 
New  York  and  Connecticut  would  not 
contribute  to  nonattainment  in  any 
severe  nonattainment  area.  Under  these 
circumstances,  the  LEV  program  in  such 
States  would  not  assist  any  downwind 
areas  in  reaching  attainment  by  the 
deadlines  specified  in  the  Act.  However, 
past  episodes  have  shown  that  high 
concentrations  in  the  severe  areas  do 
not  always  occur  only  when  the  wind 
blows  from  the  southwest.  When  the 


'»  See  letters  from  John  S.  Seitz.  Director,  Office 
of  Air  Quality  Planning  and  Standards,  to  Renee  J. 
Robins,  Staff  Scientist.  Conservation  Law 
Foundation  (March  21,  1994)  and  to  Barbara  Kweta. 
Director,  Division  of  Air  Quality  Control. 
Massachusetts  Department  of  Environmental 
Protection  (March  21.  1904). 


wind  blows  in  the  opposite  direction 
from  these  States  into  severe  areas  to  the 
south,  the  LEV  program  in  these  States 
could  assist  the  severe  areas  in  reaching 
attainment.  EPA  requests  comment  on 
whether  it  would  be  appropriate  to 
geographically  limit  any  approval  of  the 
recommended  LEV  program. 

EPA  is  also  consiaering  whether  it  has 
discretion  to  take  into  account  whether 
the  LEV  program  is  necessary  for  areas 
to  maintain  the  ozone  NAAQS  after 
achieving  attainment.  Particularly  in  the 
case  of  motor  vehicle  standards,  whose 
benefits  require  time  for  the  fleet  to  turn 
over,  taking  the  OTR’s  maintenance 
needs  into  account  could  significantly 
affect  the  analysis.  The  OTC,  in  its 
response  to  comments,  noted  that  LEV 
is  a  significant  factor  in  achieving 
maintenance  requirements. 

Section  184(c)(1)  specifies  on  its  face 
that  the  OTC  may  develop 
recommendations  for  additional  control 
measures  if  the  OTC  determines  such 
measures  are  “necessary  to  bring  any 
area  in  such  region  into  attainment  by 
the  dates  provided  by  this  subpart.” 
Identical  language  appears  in  section 
184(c)(2)  to  describe  EPA’s  obligation  in 
reviewing  the  need  for  the  control 
measures  in  the  recommendations  and  a 
third  time  in  section  184(c)(4)  to 
describe  EPA’s  obligation  to  explain 
why  any  control  measures  in  the 
recommendation  are  not  necessary- This 
language,  omitting  any  reference  to 
maintenance,  unless  unintentional, 
might  suggest  that  Congress  designed 
section  184(c)  as  a  tool  to  reach 
attainment  alone,  and  not  to  ensure 
maintenance  thereafter. 

Congress  explicitly  addressed 
maintenance  in  connection  with  ozone 
transport  under  section  110(a)(2)(D).  As 
discussed  above,  if  EPA  approves  the 
OTC  recommendation,  under  section 
184(c)(5)  it  is  to  find  SIPs  inadequate 
under  section  110(a)(2)(D).  That  latter 
provision  specifies  that  SIPs  are  to 
contain  adequate  provisions  to  prohibit 
emissions  that  will  “contribute 
significantly  to  nonattainment  in,  or 
interfere  with  maintenance  by,  any 
other  State”  with  respect  to  any  primary 
or  secondary  NAAQS.  To  be  sure.  States 
continue  to  have  an  obligation  in  any 
case  to  comply  with  the  requirement  in 
section  110(a)(2)(D)  to  prevent 
emissions  that  will  interfere  with 
maintenance  by  any  other  State.  But  the 
omission  of  any  reference  to 
maintenance  in  section  184  may 
indicate  that  Congress  did  not  intend  it 
to  be  a  proper  basis  for  OTC 

recommendations.^^ 


>^One  might  argue  that  the  need  to  bring  any  area 
in  the  OTR  into  timely  attainment  inherently  carries 


Section  176A(a)  governs  the 
establishment  of  transport  regions,  and 
additions  or  removals  of  areas  from  such 
regions.  Section  176A(b)  governs  the 
establishment  of  transport  commissions 
for  such  regions,  the  representation  on 
and  voting  of  a  commission,  and  a 
commission’s  obligations  to  assess 
transport,  strategies  for  addressing  it, 
and  to: 

Recommend  to  the  Administrator  such 
measures  as  the  Commission  determines  to 
be  necessary  to  ensure  that  the  plans  for  the 
relevant  States  meet  the  requirements  of 
section  1110(a)(2)(D)l. 

A  commission  under  section  17RA 
therefore  appears  obligated  to  consider 
compliance  with  section  110(a)(2)(D)  in 
its  entirety,  including  compliance  with 
the  requirement  to  prohibit  interference 
with  maintenance  by  other  States. 

Section  176A(c)  governs  requests  from 
the  commission  to  EPA,  providing 
simply  that  the  commission 
“established  under  subsection  (b)  may 
request  the  Administrator  to  issue  a 
finding  under  section  [I10(k)(5)l  that 
the  (SIP)  for  one  or  more  of  the  States 
in  the  transport  region  is  substantially 
inadequate  to  meet  the  requirements  of 
section  [110(a)(2)(D)).”  That  subsection 
also  governs  EPA’s  obligation  to 
approve,  disapprove,  or  partially 
approve  and  disapprove  a  commission’s 
request  within  18  months  and  to  issue 
a  finding  of  SIP  inadequacy  under 
section  110(k)(5)  at  the  time  of  any 
approval.  Under  section  176A(c),  again, 
the  commission’s  authority  to  request  a 
finding  of  inadequacy  appears  to  extend 
to  all  requirements  of  section 
110(a)(2)(D),  including  the  obligations 
relating  to  maintenance. 

Section  184  does  incorporate  portions 
of  section  176A  by  reference.  On  this 
basis,  one  might  argue  that  Congress 
intended  the  OTC’s  power  under  section 
184  to  be  broader  than  a  commission’s 
power  under  section  176A,  and  would 
thus  reach  maintenance  issues  in  some 
manner.  Section  184(a)  provides  that  “a 
single  transport  region  for  ozone  (within 
the  meaning  of  section  [176A(a)])”  for 
the  Northeast  States  is  established  by 
operation  of  law.  That  subsection 
further  provides  that  the  Administrator 
is  to  convene  the  OTC  “required  (under 
section  |176A(b)))”  that  results  from  the 
establishment  by  operation  of  taw. 

These  provisions  arguably  indicate  that 
the  OTC  under  section  184  is  also  a 
creature  of  section  176A,  as  a  transport 


with  it  the  need  to  bring  such  areas  “back”  into 
attainment  if  they  attain  and  subsequently  relapse 
into  nonattainment  again.  The  difFiculty  with  such 
a  view,  however,  is  that  it  seems  at  odds  with  the 
distinction — clearly  delineated  elsewhere  in  the 
Act — between  attainment  and  maintenance. 
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region  “within  the  meaning  of’  section 
176A(b)  and  “convened”  under  section 
176A(b).  Indeed,  it  is  section  176A(b), 
referenced  in  section  184(a),  that 
authorizes  a  commission  to  make 
recommendations  for  measures  needed 
to  comply  with  section  110(a)(2)(D). 

Of  course,  section  184(c)  sets  out  a 
process  for  the  OTT,  to  recommend 
additional  control  measures  that  the 
States  must  adopt  “within  one  year” 
after  EPA’s  approval  and  finding  of  SIP 
inadequacy.  Under  section  176A,  in 
contrast,  EPA’s  approval  results  in  a 
finding  of  SIP  inadequacy  but  does  not 
result  in  specific  new  mandatory  control 
measures.  Even  if  the  OTC  here  has 
authority  through  section  176 A  to 
recommend  that  EPA  find  SIPs 
inadequate  in  relation  to  maintenance, 
section  176A  would  not  appear  to 
provide  for  EPA  to  require  specific  new 
control  measures  for  maintenance 
purposes.  Perhaps  Congress  intended  to 
limit  this  extra  power  to  create  new 
mandatory  control  measures  to  attaining 
the  NAAQS,  but  not  to  extend  to 
maintenance  thereafter.  It  might  be 
reasonable  to  believe  that  EPA’s 
difiiculty  in  ensuring  attainment  in  the 
Northeast  justified  this  extra  invasion 
into  State  discretion,  but  that  Congress 
trusted  EPA  would  be  better  able  to 
enforce  States’  obligations  to  prevent 
interference  with  maintenance 
elsewhere,  once  contribution  preventing 
attainment  is  addressed. 

In  any  case,  in  considering  the  LEV 
measure,  EPA  believes  that  it  may 
consider  maintenance  in  the  course  of 
its  analysis  here  for  independent 
purposes  of  section  110(a)(2)(D).  In 
other  words,  EPA’s  process  in 
responding  to  the  OTC  recommendation 
may  provide  an  appropriate  forum  in 
which  to  also  consider  what  upwind 
control  measures  may  be  necessary  for 
purposes  of  preventing  interference 
with  maintenance  downwind.  Instead  of 
considering  what  reductions  in  current 
emissions  may  be  necessary  to  prevent 
contribution  to  nonattainment,  for 
maintenance  the  relevant  concern 
would  seem  to  be  the  need  for 
additional  controls  after  attainment  to 
counteract  growth  and  prevent 
emissions  that  would  cause  downwind 
areas  to  relapse  into  nonattainment. 

EPA  believes  it  might  reasonably 
determine  in  this  proceeding  that  States’ 
SIPs  would  need  to  control  an 
additional  increment  of  emissions  to 
prevent  interfering  with  maintenance 
downwind  even  after  it  is  achieved. 

EPA  might  then  notify  States  that  their 
SIPs  are  inadequate  to  prevent 
interference  with  maintenance  of  the 
NAAQS.  Apart  ftnm  mandating 
particular  measures  for  maintenance 


under  section  184,  EP^  believes  that  it 
could  identify  the  increment  of  controls 
that  appear  to  be  “necessary”  to  prevent 
interference  with  maintenance 
downwind,  and  the  measures  that 
appear  “necessary”  to  achieve  adequate 
emissions  control  for  this  purpose. 
Under  such  circumstances,  EPA 
believes  it  has  independent  authority 
under  section  110(k)(5)  to  insist  that 
States  adopt  such  controls,  or  other 
comparably  effective  controls,  to 
address  the  maintenance  concern. 

Finally,  in  connection  with 
maintenance,  EPA  believes  that  its 
inability  to  establish  more  stringent 
“Tier  2”  motor  vehicle  standards  under 
section  202(i)  until  model  year  2004  is 
relevant.  As  noted  above,  under 
section  202(a),  Congress  explicitly 
provided  that  EPA  may  not  modify  the 
“Tier  1”  autn  emissions  standards 
specified  in  subsections  202(a)(3)(B)(ii), 
(g),  (h)  and  (i)  prior  to  model  year  2004. 
The  OTC,  in  its  response  to  comments, 
recognized  this  limitation.  The  OTC 
recommendation  calls  for  the  LEV 
standards  to  apply  beginning  in  model 
year  1999,  a  full  5  model  years  earlier 
than  Tier  2  standards  could  at  the 
earliest  apply  under  section  202(i). 
Therefore,  EPA  should  consider  the 
need  for  LEV  standards  during  those 
years  when  Tier  2  could  not  be 
available,  whether  for  purposes  of 
reaching  attainment  or  for  maintenance 
thereafter.  The  OTC,  in  its  response  to 
comments,  contends  that  the  earlier 
implementation  of  LEV  is  important  for 
severe  areas  to  achieve  attainment  by 
2005  or  2007. 

EPA  is  considering  whether  it  may 
account  for  the  p>ossibility  of  Tier  2 
standards  beginning  with  model  year 
2004  in  analyzing  the  need  for  the  LEV 
program.  EPA’s  authority  to  adopt  more 
stringent  Tier  2  standards  for  m(^el 
year  2004,  if  necessary,  may  make  less 
pressing  a  determination  now  that  LEV 
is  necessary  for  model  years  2004  and 
after.  However,  the  impact  of  Tier  2 
standards  for  reaching  attainment 


'"Subsaction  202(i)  sets  out  the  scheme  for  EPA  . 
to  consider  and  possibly  establish  more  stringent 
“Tier  2"  standards  beginning  with  model  year  2004. 
Under  paragraphs  (1)  and  (2)  of  subsection  202{i), 
EPA  is  to  study  whether  more  stringent  "Tier  2" 
standards  should  be  adopted  beginning  with  model 
year  2004,  taking  into  account  such  factors  as  the 
need  for  further  reductions,  technical  feasibility, 
cost,  and  alternatives.  EP.A  is  to  submit  this  study 
to  Congress  no  later  than  June  1, 1997.  Under 
paragraph  (3),  based  on  this  study  EPA  is  to 
determine,  through  rulemaking,  whether  to 
establish  more  stringent  "Tier  2”  standards  to  be 
applicable  no  earlier  than  model  year  2004  but  not 
later  than  model  year  2006.  Finally,  subparagraph 
(3)(E)  provides  a  default  to  "Tier  2”  emissions 
standards  specified  in  Table  3  in  paragraph  (l), 
unless  EPA  afnrmatively  decides  not  to  promulgate, 
to  postpone  or  to  promulgate  an  alternative  to  such 
standards. 


deadlines  in  2005  or  2007  is  likely  to  be 
small  and  this  consideration  therefore 
may  be  more  important  for  purposes  of 
the  OTR’s  maintenance  needs. 

Moreover,  EPA  is  aware  that  it  cannot 
prejudge  the  outcome  of  the  Tier  2  study 
that  is  to  be  the  basis  for  its  Tier  2 
rulemaking.  EPA  questions  whether  it  is 
at  all  appropriate  for  its  decision 
regarding  the  necessity  of  the  OTC-LEV 
program  to  be  influenced  by  the  mere 
possibility  of  future  federal  regulations, 
where  such  regulations  are  not  assured 
and  where  states  have  little  to  no 
control  regarding  whether  such 
regulations  will  ever  be  promulgated. 
EPA  also  notes  that  the  issues  relevant 
to  the  Tier  2  study  are  not  identical  to 
the  issues  relevant  to  the  establishment 
of  the  OTC-LEV  program.  For  example. 
Tier  2  standards  would  apply  nation¬ 
wide,  and  EPA’s  analysis  would  balance 
the  relevant  factors  on  a  national  scale, 
whereas  the  analysis  of  need  for  the 
OTC’s  LEV  program  should  be  more 
focused  on  the  OTR. 

EPA  requests  comment  on  all  aspects 
of  this  analysis.  In  particular,  EPA 
requests  comment  on  whether  it  can  or 
should  consider  the  OTR’s  need  for 
controls  for  purposes  of  maintenance  in 
addition  to  attainment,  and  on  the 
relevance  of  Tier  2  standards  to  its 
analysis. 

c.  Technical  considerations.  Pursuant 
to  section  184(d),  EPA  has  published 
criteria  for  assessing  transport  of  ozone 
and  ozone  precursors,  la  These  criteria 
recommend  use  of  trajectory  models  and 
timing  considerations  to  provide  a 
qualitative  judgment  regarding  the 
relative  importance  of  transport  in 
contributing  to  an  area’s  nonattainment 
problem.  The  OTC,  to  support  its 
recommendation,  relied  upon  such 
approaches  to  establish  the  importance 
of  transport  as  a  contributing  factor  to 
nonattainment  in  the  OTR. 

The  criteria  also  identify  more 
quantitative  procedures  for  considering 
effects  of  transport  in  urban  scale 
modeling  applications  applied  in  SIP 
attainment  demonstrations.  The  criteria 
identify  use  of  regional  grid 
photochemical  models  as  the  preferred 
approach  for  providing  quantitative 
estimates  of  transport.  These  estimates 
are  used  as  inputs  to  urban  scale 
models,  such  as  the  Urban  Airshed 
Model,  in  order  to  estimate  reductions 
in  local  emissions  and/or  transport 
necessary  to  demonstrate  attainment. 
Unfortunately,  however,  urban 
modeling  analyses  using  SIP  databases 
are  not  yet  available  and  are  not  due  to 


’“U.S.  EPA,  1991,  Criteria  for  Assessing  the  Hole 
o/  Transported  Ozone/Precursors  in  Ozone 
Nonattainment  Areas.  EPA— 450/4-91-015 
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be  submitted  toEPA  as  part  of  States' 
attainmeid  demonstrations  until 
November  15, 1994,^ 

However,  several  regional  modeling 
studies  have  been  performed  to 
characterize  regional  transport  of  ozone 
in  Ae  OTTR.  It  is  not  possible  to  come 
up  with  precise  control  targets  for  ozone 
precursor  emissions  firom  these  studies, 
due  to  their  use  of  an  earlier  emission 
inventory,  Ae  broad  spatial  resolution 
available  in  Ae  model  used  and  the 
nature  of  Ae  control  strategies 
investigated.  NeverAeless,  Ae  studies 
are  useful  for  deriving  approximate 
estimates.  Further,  Aeir  credence  is 
enhanced  by  the  fact  Aat  they  all  lead 
to  a  consistent  conclusion  Aat  a 
substantial  reduction  in  NOx  emissions 
and  VOC  emissions  are  likely  to  be 
necessary  to  reduce  ozone  to  Ae  0.12 
ppm  NAAQS  or  below  throughout  Ae 
OTR  during  periods  of  adverse 
meteorological  conditions.  For  example, 
Possiel,  et  al.  (1991)  20  conclude  that 
“stringent  maximum  technology  VCKl 
and  NOx  controls’’  with  emissions 
reductions  on  Ae  order  of  70%  for  V’OC 
and  50%  for  NOx  “may  be  necessary  in 
all  areas  of  the  NorAeast  Corridor”,  and 
additional  reductions  of  VOC  may  be 
needed  in  some  portions  of  the  corridor. 
Results  presented  in  anoAer  EPA  study 
by  Chu,  et  oL  (1994)  21  suggest  that 
regional  reductions  m  VOC  and  NOx  of 
50%  or  more  may  be  needed  to  reduce 
highest  ozone  levels  to  0.12  ppm  or  less 
in  the  norAeastern  United  States. 

3.  The  OTC’s  Recommended  LEV 
Program 

a.  OTC-LEV  Provisions.  The  LEV 
program  recommended  by  Ae  OTC 
(OTC-LEV)  would  apply  to  all  1999  and 
subsequent  model  year  passenger  cars 
and  light-duty  trucks  (LDTs)  (0-5750 
pounds  loaded  vehicle  weight  (LVW))  in 
the  OTR.  The  OTC-LEV  program  would 
establish  five  categories  of  vehicles: 
California  "Tier  I”  vehicles;  transitional 
low  emission  vehicles  (TLEVs);  low 
emission  vehicles  (LEVs);  ultra-low 
emission  vehicles  (ULEVs);  and  zero 
emission  vehicles  (ZEVs).  Each- vehicle 
category  has  sp)ecific  exhaust  emission 
certification  standards  for  hydrocarbons 
(expressed  in  terms  of  “non-methane 
organic  gases,”  or  “NMOG”),  carbon 
monoxide  (CO),  oxides  of  nitrogen 


-»> Possiel,  N.C,  L.B.  Milch  and  B.R.  Goodrich 
(eds.),  1991.  Regional  Modeling  for  Northeast 
Transport,  EP— 450/4-91-002a,  U.S.  EPA,  Research 
Triangle  Park,  NC. 

Chu.  S.H.  and  W.M.  Con,  1994,  "EffBcts  of 
Emissions  Reductions  on  Ozone  Predicitiona  by  the 
Kegiortal.  Oxidant  Model  (ROM). During  the  )uly 
198a  Episode",  accepted  for  publication'  in  /.  of 
Applied  Meteorology. 


(NOx),  particulate  matter  (PS4)  and 
formaldehyde  (H€3iO), 

The  OTC-LEV  program  would  also 
establish  a  NMOG  “&et  average” 
requirement  Aat,  for  passenger  cars  and 
small  light-duty  trucks  (LDTs),  would 
decline  from  a  value  of  0.113  gpm  in 
1999  to  0.062  gpim  m  2003  and  later 
years.  Manufacturers  would  be  obliged 
to  produce  larger  percentages  of  Ae 
more  stringent  categories  of  vehicles 
(LEVs,  ULEVs  and  ZEVs)^  in  order  to 
meet  the  increasingly  stringent  NMOG 
standard.  The  program  also  includes  a 
slightly  higher  NMOG  fleet  average  for 
larger  LDTs. 

Manufacturers  would  be  free  to 
decide  Ae  mix  of  vehicle  categories 
Aey  would  produce,  provided  Ae 
NMOG  fleet  average  requirement  is  met, 
except  Aat  if  EPA  determines  Aat  the 
California  LEV  program’s  ZEV  sales 
requirement  must  be  included  in  Ae 
OTC-LEV  program,  then  manufecturers 
would  be  required  to  include  in  their 
vehicle  fleet  a  certain  percentage  of 
ZEVs  per  model  year.  (The  OTC 
recommendation,  barring  a 
determination  that  section  177  requires 
the  adoption  of  a  ZEV  mandate,  leaves 
the  decision  to  adopt  a  ZEV  mandate  to 
the  individual  states.  This  issue  will  be 
discussed  in  the  “Consistency  with  Ae 
Act”  section, below.)  Under  the  ZEV 
sales  requirement,  when  the  OTG-LEV 
program  begins  in  1999,  two  percent  of 
a  manufacturer’s  sales  of  light-duty 
vehicles  must  be  ZEVs.  The  sales 
requirement  increases  to  a  maximum  of 
10  percent  of  sales  for  model  year  2003 
and  beyond. 

The  OTC  explicitly  excluded 
California  reformulated  gasoline 
requirements  from  its  recommendation. 
Also,  Ae  OTC-LEV  program  is  limited 
to  light-duty  vehicles  and  trucks.  The 
OTC-LEV  program  would  be  enforced 
by  Ae  OTC  states. 

b.  EPA  Modeling  for  the  OTC-LEV 
Program.  EPA  will  use  Ae  MOBILE5a 
emission  factor  model  to  quantify  Ae 
HC,  CO,  and  NOx  emission  reductions 
associated  wiA  Ae  OTC-LEV  program. 
MOBILESa  incorporates  the  latest 
technical  information  available  on  both 
the  expected  certification  and  m-use 
performance  of  vehicles  meeting  LEV 
standards.  MOBILE5a  uses  emission 
factor  equations  for  each  OTC-LEV 
exhaust  standard,  and  Ae  proportion  of 
vehicles  meeting  each  of  these  standards 
necessary  to  meet  the  fleet  average 
NMOG  standard  for  each  model  year,  to 
calculate  the  average  emissions  of  each 
model  year  of  the  LEV  program  m  any 
calendar  year.  EPA  anticipates 
emissions  reductions  for  NOx  and  CO) 
as  well  as  NMOG,  due  to  the  lower  NOx 
and  CO  standards  required  for  vehicles 


in  the  OTC-LEV  program.  The 
emissions  factor  equations  are  derived 
from  an  engineering  analysis  of  the 
performance  of  vehicles  meeting 
existing  exhaust  standards- and  of  Ae 
effect  of  new  emission  controls  needed 
to  meet  Ae  OTC-LEV  standards.  The 
emission  foctor  equations  for  LEVs  also 
take  mto  account  difrerences  between 
certification  fiiel  in  California  and  Ae 
federal  fuel  which  will  be  used  m  the 
OTR.  Also,  to  evaluate  the  need  for  Ae 
LEV  program  to  maintain  Ae  NAAQS, 
EPA  would  have  to  model  emissions 
well  past  the  attainment  deadlines. 

Emission  factors  from  MOBILESa  are 
multiplied  by  vehicle  miles  traveled 
(VMT)  in  order  to  create  emissions 
inventories. 

For  Ais  analysis,  EPA  will  be 
comparing  projected  mobile  source 
inventories  in  future  years  with  and 
without  the  OTC-LEV  program.  EPA 
will  follow  Ae  same  guidance  EPA  has 
given  the  States  when  projecting  future 
VMT. 

MOBILE5a  has  Ae  ability  to  model  a 
LEV  program  which  includes  a  ZEV 
sales  mandate  or  a  LEV  program  without 
a  ZEV  sales  mandate,  both  meeting  Ae 
same  NMOG  fleet  average  requirement. 
To  properly  quantify  Ae  emissions 
impact  of  the  OTC  recommendation, 

EPA  will  require  information  on  the 
extent  to  which  ZEVs  will  be  required, 
as  well  as  information  on  ZEV  usage 
patterns  and  on  their  effect  on  power 
plant  emi.ssions. 

There  are  a  number  of  oAer  programs 
designed  to  reduce  emissions  from 
highway  vehicles,  including  federal 
reformulated  fuel,  control  of  refueling 
emissions,  and  transportation  control 
measures  (TCMs),  that  are  either 
mandated  by  Ae  Clean  Air  Act  in  all  or 
parts  of  the  OTR  or  are  programs  that 
the  States  may  opt  into  as  part  of  a  SIP. 
EPA  intends  to  quantify  Ae  emission 
reductions  of  Ae  OTC-LEV  program, 
taking  into  account  all  mandatory 
measures  and  other  regional  measures 
that  the  OTC  has  identified.  The  timing 
of  reductions  could  be  accelerated  if 
States  were  to  adopt  schemes  to 
accelerate  fleet  turnover.  But  Aese 
schemes  would  likely  have  to  be  drastic 
to  significantly  increase  Ae  reductions 
that  the  LEV  program  would  generate  by 
2005. 

At  this  time,  EPA  believes  Aat 
evaporative  emissions  from  California 
and  federal  vehicles  will  be  Ae  same, 
under  a  given  fuel  and  inspection 
regime.  This  assumption  is  reflected  in 
MOBILE5a. 

One  current  development  that  may 
affect  EPA’s  modeling  of  Ae  OTC-LEV 
program  is  California's  decision  as  to 
whether  to  require  onboard  refueling 
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vapor  recovery  systems  (ORVR)  as  part 
of  its  motor  vehicle  emission  program. 
See  CARB  Mail-out  #94-08,  Workshop 
Notice  (Feb.  9, 1994).  Should  California 
receive  a  waiver  from  EPA  which  would 
permit  them  not  to  require  ORVR,  it 
would  seem  inappropriate  to  include 
any  emissions  benefits  firom  ORVR  in 
modeling  the  benefits  of  the  California 
LEV  program.  Given  that  the  OTC-LEVs 
would  have  to  meet  identical  standards 
as  the  California  vehicles  and  that  the 
OTC  could  not  require  a  “third  vehicle,” 
the  OTC-LEVs  could  also  have  no 
requirements  for  onboard  systems.  The 
lack  of  an  onboard  refueling 
requirement  for  the  OTC-LEV  program 
could  affect  the  emission  benents  of  the 
LEV  program.  The  issue  is  related  to 
section  184(b)(2)’s  requirement  that 
Stage  n  vehicle  refueling  provisions,  or 
provisions  capable  of  achieving 
comparable  emissions  reductions,  shall 
be  implemented  in  the  OTR.  EPA 
requests  comment  on  the  effect  that  a 
California’s  decision  not  to  require 
ORVR  would  have  on  EPA’s  action  on 
the  OTC  recommendation  implications 
which  this  would  have  for  Stage  II 
exemption  levels  and  enforcement 
provisions  in  the  OTR. 

EPA  requests  comment  and  technical 
data  regarding  the  effect  of  the  OTC-LEV 
program  on  emissions  in  the  OTR. 

EPA  will  also  review  the  cost 
effectiveness  of  the  OTC-LEV  program. 
Cost  estimates  of  California’s  LEV 
program  have  varied  greatly.  Much  of 
the  variation  is  attributable  to  different 
assumptions  regarding  the  necessary 
technology,  economies  of  scale,  and 
how  development  costs  should  be 
calculated.  During  EPA’s  consideration 
of  California’s  waiver  for  its  LEV 
program,  California  estimated  additional 
costs  to  be  $170  per  car,  while  the 
automobile  industry  estimated  this 
figure  to  be  over  $1000  per  car.  While 
both  California  and  the  industry  have 
subsequently  refined  and  reduced  their 
estimates  based  on  new  hardware 
assumptions,  the  large  difference 
remains  an  issue.  Cost-effectiveness 
estimates  for  the  OTC-LEV  program  will 
be  somewhat  distinct  from  the 
California  LEV  cost-effectiveness 
estimates  because  some  or  much  of  the 
costs  that  were  included  in  the 
California  LEV  estimates,  particularly 
research  and  development  costs,  may  be 
reduced  or  eliminated  in  the  OTC-LEV 
context  because  the  costs  have  already 
been  expended  in  developing  the 
California  LEV  program.  EPA  requests 
comment  on  cost-effectiveness  of  the 
OTC-LEV  program,  given  the 
continuing  existence  of  the  California 
LEV  program. 


4.  Alternatives  to  the  OTC’s 
Recommended  LEV  Program 

The  recitation  clauses  to  the  OTC 
recommendation  specifically  state: 

Whereas  the  OTC  expects  the  U.S. 
Environmental  Protection  Agency,  through 
the  consultation  process  provided  in  Section 
184(c)  of  the  Clean  Air  Act,  to  evaluate 
alternatives  (including  the  program  presented 
by  the  automobile  manufacturers  with 
enhancements)  which  are  comparable  in 
terms  of  enforceability,  timeliness,  and 
quantity  of  emission  reductions  to  those 
achieved  by  the  OTC  LEV  program,  are 
consistent  with  the  Clean  Air  Act,  and 
advances  technology. 

This  indicates  that  the  OTC  intends 
that  EPA  consider  alternatives,  and  in 
particular  that  EPA  should  consider  the 
auto  manufacturers’  alternative. 

a.  Automobile  Manufacturers’ 
Alternative  to  the  OTC’s  Recommended 
LEV  Program.  The  American 
Automobile  Manufacturers 
Association’s  (AAMA)  alternative 
program  to  the  California  LEV  program 
is  known  as  the  Federal  LEV  or  FLEV 
program.  As  proposed  by  the  auto 
manufacturers,  manufacturers  would 
provide  FLEVs  to  all  States  in  the  OTC. 
The  FLEV  automobiles  would  meet  the 
following  emission  standards:  0.125 
gpm  NMOG;  2.5  gpm  CO;  0.3  gpm  NOx 
at  100,000  miles;  and  0.2  gpm  NOx  at 
50,000  miles.  Light-duty  trucks  would 
also  have  FLEV  standards.  The  FLEV 
standards  would  be  phased-in,  with  the 
standards  applicable  to  30%  of  all  new 
cars  in  model  year  2001,  60%  in  model 
year  2002,  and  100%  in  model  year 
2003.  These  standards  represent  a 
substantial  improvement  from  the 
federal  Tier  I  standards  (0.25  gpm 
NMHC,  3.4  gpm  CO,  0.4  NOx)  with 
which  manufacturers  must  now  comply. 
The  standards  are,  however,  less 
stringent  than  the  federal  Tier  II 
“default”  standards  specified  in  Table  1 
in  section  202(i)(l)  (0.125  gpm  NMHC, 
1.7  gpm  CO,  0.2  gpm  NOx),  which 
cannot  apply  before  model  year  2004. 
They  are  also  less  stringent  than 
California’s  LEV  category  standards  for 
NMOG  (0.075  gpm  at  50,000,  0.090  gpm 
at  100,000)  but  more  stringent  than 
California’s  LEV  category  standards  for 
CO  (3.4  gpm  at  50,000,  4.2  gpm  at 
100,000). 

The  AAMA  proposed  that  FLEV 
vehicles  would  be  available  nationwide. 
A  sales  mandate  for  ZEVs  was  not 
included  in  the  FLEV  proposal.  Under 
the  FLEV  proposal,  manufacturers 
would  certify  their  vehicles  to  the  FLEV 
standards,  but  in-use  standards  would 
remain  at  the  current  federal  Tier  1 
levels  through  at  least  model  year  2003. 

As  proppsed,  the  FLEV  program 
would  be  implemented  through  a 


consent  decree  settling  litigation 
regarding  implementation  of  the  LEV 
program  in  New  York  and 
Massachusetts.  'The  consent  decree 
mechanism  was  proposed  based  on  the 
contention  that  section  202(b)(1)(C)  and 
202(i)  prohibit  EPA  from  imposing  the 
FLEV  standards  prior  to  model  year 
2004  and  that  section  209  prohibits 
States  from  adopting  the  FLEV 
standards.  Under  the  proposal,  in 
addition  to  the  manufacturers’ 
obligation  to  provide  cars  meeting  FLEV 
standards,  the  consent  decree  would 
reflect  the  States’  agreement  not  to 
adopt  the  LEV  program;  Massachusetts’s 
and  New  York’s  agreement  to  withdraw 
their  programs;  and  an  agreement  that 
the  manufacturers’  obligations  to 
provide  FLEV  cars  would  terminate  if 
any  State  adopted  a  California  LEV 
program.  While  States  would  have  the 
right  to  enforce  the  FLEV  program 
through  the  court  supervising  the 
consent  decree,  EPA  might  provide  the 
information  regarding  whether 
particular  cars  in  fact  meet  the  FLEV 
standards. 

The  auto  manufacturers  proffered 
their  FLEV  proposal  to  the  OTC,  which 
determined  that  it  would  not  achieve 
the  same  level  of  emission  control  as  the 
California  LEV  program.  In  reaching  this 
conclusion,  the  OTC  emphasized  a 
number  of  points  in  its  response  to 
comments  document.  First,  imder  the 
proposal  the  FLEV  standards  would 
apply  two  model  years  later  than  the 
OTC-LEV  standards,  and  would  not  be 
fully  implemented  imtil  two  years 
thereafter.  Second,  the  level  of  NMOG 
emissions  under  the  FLEV  proposal 
would  be  considerably  higher  than 
under  the  OTC-LEV  program.  Third, 
according  to  the  OTC,  projections  using 
EPA’s  MOBILE5  emissions  model 
indicate  that  in  the  year  2020,  emissions 
of  hydrocarbons  imder  the  OTC-LEV 
program  will  be  about  30  percent  lower 
than  they  would  be  under  the  FLEV 
program,  due  largely  to  the  portion  of 
the  fleet  under  the  OTC-LEV  program 
consisting  of  cars  meeting  ULEV  and 
ZEV  standards.  In  sum,  the  OTC 
calculates  that  its  LEV  program  would 
provide  21  tons  per  day  of  VOC 
reductions  and  38  tons  per  day  of  NOx 
reductions  in  the  OTR  beyond  the  FLEV 
proposal. 22  Fourth,  the  OTC  notes  that 
under  the  FLEV  proposal,  the  FLEV 
standards  would  apply  for  new  car 
certification,  but,  until  model  year  2004, 
in-use  standards  would  be  the  same  as 


izThis  calculation  assumed:  (1)  "Maximum”  I/M 
for  under  both  programs;  (2)  Federal  reformulated 
gasoline;  (3)  earlier  introduction  of  the  LEV 
program.  It  is  unclear  whether  the  calculation 
assumed  the  ZEV  sales  mandate  under  the  OTC- 
LEV  program. 


Fetleral  Register  /  VoL  59,  No.  80  /  Tuesday,  April  28,  1994  /  Ptoposed  Rules 


the  federal  Tier  I  standards.  This, 
according  to  the  OTC,  may  reduce  the 
emissions  reductions  that  would 
otherwise  be  pnedicted  from  the  FLEV 
program.  Fifth,  the  OTC  notes  that,  since 
the  FLEV  proposal  is  premised  on  the 
withdrawal  of  the  now-adopted  LEV 
programs  in  New  York  and 
Massachusetts,  as  many  as  eight  or  nine 
years  of  emissions  redactions  from 
those  programs  would  be  lost  under  the 
FLEV  proposal. 

In  aodition,  the  OTC  points  out 
additional  benefits  of  the  OTC-LEV 
program  over  the  FLEV  proposal.  These 
include  the  expected  increase  in  use  of 
alternative  fuels  under  the  OTC-LEV 
program,  which  will  reduce  dependence 
on  foreign  oil  and  reduce  emissions  of 
greenhouse  gases,,  as  well  as  the  benefits 
of  forcing  advanced  technology, 
partieul^y  associated  with  cars 
meeting  ULEV  and  ZEV  standards. 
Certain  technologies,  such  as 
electrically  heated  catalysts  and 
hydrocarbon  traps  would  apparently  not 
be  needed  to  meet  FLEV  standards,  nor 
would  electric  car  technology.  Also,  the 
OTC  believes  that  technologies  such  as 
adoptive  transient  learning  controls, 
dual  oxygen  sensors,,  improved  fuel 
atomization  and  auxiliary  air  would  not 
be  used  commonly  for  FLEV  vehicles. 
Further,  the  OTC  believes  its  LEV 
program  would  force  advances  in 
battery  technologies,  and  potential 
initiatives  such  as  hydrogen  fuel  cells 
and  fly  wheels.  (Of  course,  to  the  extent 
a  ZEV  sales  mmidate  is  not  part  of  the 
OTC  LEV  program,  ZEV  technologies 
may  not  be  advanced.)  EPA  seeks 
comment  on  the  emission  control  and 
other  benefits  of  the  FLEV  program, 
particularly  in  comparison  to  the  OTC- 
LEV  program. 

In  addition,  the  OTC  expressed 
concerns  regardine  the  enforceability  of 
the  FLEV  proposal.  EPA  is  likewise 
concerned  about  whether  such  a 
program  could  be  adopted  and  enforced. 
As  noted  above,  it  is  hkely  that  EPA 
could  not  alter  Tier  1  standards  prior  to 
model  year  2004,  and  therefore  could 
not  impose  the  FLEV  standards  before 
that  time.  Even  beginning  in  model  year 
2004,  EPA  adoption  of  standards 
comparable  to  the  FLEV  standards 
would  have  to  be  supported  under  the 
criteria  set  out  in  section  202(i)  of  the 
Act.  As  the  OTC  pointed  out.  States  also 
cannot  adopt  or  enforce  the  FLEV 
standards,  because  they  cannot  adopt 
any  new  motor  vehicle  standards  (other 
than  the  California  standards)  under  the 
preemption  provisions  of  section  209  of 
the  Act.  Section  209(a)  prohibits  States 
from  adopting  or  attempting  to  enforce 
“any  standard  relating  to  the  control  of 
emissions”  from  new  motor  vehicles 


and  also  prohibits  States  from  requiring 
any  approval  relating  to  emissions  as  a 
condition  precedent  to  initial  retail  sale, 
titling,  or  registration  of  new  vehicles.” 

To  establish  the  legal  frianework  for 
implementing  the  FLEV  program,  the 
manufacturers  have  relied  on  the 
section  302(k)  definition  of  "emission 
standard”^(i.e.  “a  requirement 
established  by  the  State  or  the 
Administrator”).  They  argue  that  the 
consent  decree  arrangement  does  not 
involve  an  "emission  standard”  since 
the  standards  would  not  be 
“established”  by  the  Stale  or  the 
Administrator.  The  applicability  of  the 
section  302(k)  definition  to  section 
209(a),  however,  is  not  clear,  since 
section  209(a)  does  not  use  the  term 
“emission  standard”  but  rather  uses  the 
perhaps  broader  language  "aay  standard 
relating  to  the  control  of  emissions  from 
new  motor  vehicles.”  EPA  requests 
comment  on  whether  using  the  consent 
decree  mechanism  to  establish  the  FLEV 
proposal  would  adequately  avoid  a 
conflict  with  section  209  and  allow 
States  to  enforce  the  FLEV  program. 

The  consent  decree  mechanism  raises 
a  set  of  legal  concerns.  One  such 
concern  is  whether  all  the  OTC  States 
could  become  parties  to  the  consent 
decree.  The  auto  manufactiu^rs  suggest 
that  the  OTC  States  could  intervene  in 
the  New  York  or  Massachusetts 
litigation  under  Rule  24  of  the  Federal 
Rules  of  Civil  Procedure.  They  contend 
that  the  OTC  States'  October  29, 1991 
Memorandum  of  Understanding  (MOU) 
that  each  State  in  the  OTC  would  take 
steps  to  implement  Cahfomia’s  LEV 
program  as  soon  as  possible  constitutes 
adequate  grounds  for  permissive 
intervention  under  Rule  24fb),  Other 
concerns  are  raised  regarding  the  role  of 
the  court  in  a  consent  decree.  The 
consent  decree  mechanism  would 
require  that  the  court  determine  that  a 
decree  is  an  appropriate  commitment  of 
the- court’s  limited  resources.  Under  the 
FLEV  proposal,  the  district  court 
overseeing  the  consent  decree  would 
presumably  directly  enforce  the  FLEV 
standards  sua  sponte  or  at  the  behest  of 
parties  to’ the  decree.  (The  penalties  for 
noncorapliance  are  not  clear.)  EPA  is 
concerned  that  supervision  of  the  FLEV 
program  could  require  substantial 
resources  from  the  court  Finally,  it  is 
not  clear  how  enforcement  would  work 
if  any  auto  manufocturers  refused  to 
sign  the  consent  decree.  EPA  requests 
comment  on  each  of  these  issues, 
particularly  whether  the  consent  decree 
mechanism  is  sufficient  for  enforcement 
and  on  whether  the  OTC  States  could 
intervene  in  the  litigation  under  section 
24(b)  to  be  able  to  enforce  the  decree. 


EPA  is  also  concerned  about  its  ability 
to  grant  SIP  credits  for  emissions 
reductions  under  the  FLEV  proposal. 
First,  credits  are  ordinarily  limited  to 
emissions  reduction  measures  that  are 
adopted  in  a  State’s  SEP,  after  reasonable 
notice  and  public  hearing  (as  provided 
in  section  110(a)(2)  of  the  Act).  One 
issue  is  whether  under  the  FLEV 
proposal,  the  emissions  controls  could 
be  part  of  the  SIP,  since  to  make  them 
part  of  the  SIP  could  conflict  with  the 
preemption  provisions  of  section  209(a) 
of  the  Act.  Further,  once  controls  are 
adopted  in  the  SDP,  they  are  ordinarily 
federally  enforceable  under  section  113 
of  the  Act.  Under  the  FLEV  proposal, 
EPA  would  not  be  in  a  position  to 
enforce  the  controls,  both  because  the 
controls  would  not  be  in  the  SIP,  and 
because  the  auto  manufacturers  have 
proposed  that  EPA  not  sign  the  consent 
decree.  And  k  is  not  clear  what 
jurisdiction  the  court  would  have  to 
allow  EPA  to  intervene  in  the  New  York 
or  Massachusetts  litigation  to  sign  the 
consent  decree,  or  to  otherwise  seek 
judicial  enforcement  of  such  a  decree. 
For  OTC  States  that  would  not  sign  the 
consent  decree,  it  is  unclear  how  such 
States  could  seek  enforcement  of  the 
FLEV  standards,  or  how  EPA  could 
grant  SIP  credits  to  them.  Finally,  the 
existence  of  clauses  allowing  the  auto 
manufacturers  to  escape  from  their 
obligations  to  provide  cars  meeting  the 
FLEV  standards  under  particular 
circumstances  reduces  the  certainty  of 
the  emissions  controls.  EPA  is 
concerned  that  this  lack  of  certainty 
conflicts  with  the  ordinary  certain^  of 
SIP  creditable  measures.  ^A  requests 
comment  on  its  ability  to  grant  SIP 
credits  for  reductions  generated  under 
the  FLEV  proposal. 

b.  Other  Measures.  The  OTC  in  its 
recommendation  stated  that  it  expects 
EPA  to  evaluate  alternatives  comparable 
to  the  OTC-LEV  program,  in.  terms  of 
enforceability,  timeliness,  quantity  of 
emissions  reductions,  consistency  with 
the  Act,  and  advancement  in 
technology.  EPA  recognizes  that  the 
magnitude  of  emissions  reductions 
needed  to  mitigate  significant 
contribution  to  nonattainment  in  the 
OTR  is  likely  to  exceed  the  reductions 
that  the  measures  specified  in  the  Act 
plus  the  LEV  program  will  generate.  To 
the  extent  more  reductions  will  be 
needed  even  with  the  LEV  program, 
other  measures  that  address  th^ 
shortfall  would  not,  for  that  reason 
alone,  qualify  as  “ahematives”  to  LEV. 
Rather,  other  measures  might  qualify  as 
"alternatives”  only  if  such  other 
measures,  singly  or  in  combination, 
generate  enough  reductions  to  fill  the 
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entire  shortfall  needed  without  LEV. 

Any  conclusions  about  what  may 
qualify  as  “alternatives,”  therefore, 
would  depend  on  a  prior  evaluation  of 
the  magnitude  of  reductions  needed. 
Once  the  amount  of  reductions  needed 
is  ascertained,  then  the  emissions 
reductions  and  costs  associated  with 
measures  other  than  LEV  that  could  fill 
the  shortfall  without  LEV  might  be 
evaluated. 

First,  EPA  believes  it  may  be  useful  to 
consider  the  emissions  reductions 
associated  with  other  emission  control 
measures  that  the  Act  specifically 
mandates  for  areas  in  the  OTR,  for 
example,  reformulated  gasoline, 
enhanced  inspection  and  maintenance 
programs,  and  Stage  II  refueling  vapor 
recovery  controls.  While  these  measures 
are  not  “alternatives”  because  they  are 
mandatory,  EPA  believes  that  the 
amount  of  reductions  they  will  generate 
is  important  in  evaluating  the 
magnitude  of  the  shortfall  for 
attainment. 

Next,  EPA  believes  it  may  evaluate 
the  emissions  reductions  associated 
with  other  measures  that  the  OTC  itself 
is  considering  and  has  agreed  to  adopt 
(in  addition  to  the  LEV  program)  or 
further  explore  through  memoranda  of 
understanding  (MOU),  including  federal 
reformulated  gasoline  in  areas  where  it 
is  not  mandatory  under  the  Act,  a 
“second  phase”  of  NOx  emission 
reductions  from  stationary  sources  and 
an  intrastate  NOx  emission  offset 
trading  program.  (See  OTC  MOUs 
signed  October  29, 1991,  March  10, 

1992,  and  May  18, 1993.)  Another 
source  of  measures  is  the  menu  of 
options  identified  by  STAPPA/ALAPCO 
in  a  document  entitled  “Meeting  the  15- 
Percent  Rate-of-Progress  Requirement 
Under  the  Clean  Air  Act:  A  Menu  of 
Options”  (September  1993).  Finally, 
measures  identified  in  the  recent  FIP 
proposal  for  certain  areas  in  California 
(EPA  Air  Docket  No.  A-94-09)  could  be 
evaluated.  EPA  requests  comment  on 
measures  fi’om  these  sources  and  other 
potential  measures  for  evaluation  that 
could  be  alternatives  to  the 
recommended  OTC-LEV  program.  EPA 
might  evaluate  the  cost,  reasonableness, 
and  other  factors  associated  vkdth  these 
other  measures  if  they  are  shown,  in 
fact,  to  be  “alternatives”  to  the  LEV 
program. 

B.  Consistency  With  the  Clean  Air  Act 

1.  Introduction 

As  noted  above,  section  184  requires 
that  in  reviewing  the  recommendation 
of  the  OTC,  EPA  must  evaluate  whether 
the  additional  control  measures  are 
“otherwise  consistent  with  this  Act.”  In 


particular,  the  additional  control 
measures  must  be  consistent  with 
section  177  of  the  Act,  which  provides 
States  with  the  authority  to  adopt  and 
enforce  emission  standards  for  new 
motor  vehicles  and  engines  if  such 
standards  are  identical  to  California 
standards  and  if  the  State  adopts  the 
standards  at  least  two  years  before  the 
commencement  of  the  model  year  to 
which  such  standards  apply.  Also,  the 
State  standards  must  not  prohibit  the 
manufacture  or  sale  of  California- 
certified  motor  vehicles,  nor  may  they 
create  a  “third  car.” 

In  two  separate  federal  court  cases, 
automobile  manufacturers  have 
challenged  the  adoption  of  the  LEV 
program  in  two  OTC  States,  New  York 
and  Massachusetts  (Motor  Vehicle 
Manufacturers  Association  v.  NYDEC, 
No.  92-CV-869  (N.D.N.Y.)  and 
American  Automobile  Manufacturers 
Association  v.  Greenbaum,  No.  93- 
10799-MA  (D.  Mass.)).  In  these  cases, 
manufacturers  are  contending  that  the 
States  have  violated  portions  of  section 
177  by  their  adoption,  or  their  failure  to 
adopt,  certain  aspects  of  California’s 
LEV  and  clean  fuel  programs.  Many  of 
the  issues  that  have  been  raised,  and  to 
some  extent  answered,  in  those  cases 
are  likely  to  be  relevant  to  EPA’s 
decision  in  this  proceeding.  Moreover, 
certain  issues  related  to  section  177  that 
were  not  raised  in  those  proceedings  are 
likely  to  be  relevant  to  this  proceeding. 

2.  Clean  Air  Act  Provisions  Regarding 
State  Motor  Vehicle  Emission  Standards 

Section  209(a)  of  the  Clean  Air  Act 
generally  preempts  States  from 
promulgating  or  attempting  to  enforce 
standards  relating  to  the  control  of 
emissions  from  new  motor  vehicles. 
However,  section  209(b)  allows  EPA  to 
waive  federal  preemption  for  California 
under  certain  circumstances.  Section 
177  allows  other  States  to  promulgate 
standards  relating  to  the  control  of 
emissions  from  new  motor  vehicles  for 
any  model  year,  and  to  take  other 
actions  otherwise  preempted  under 
section  209(a),  if — 

(1)  Such  standards  are  identical  to  the 
California  standards  for  which  a  waiver 
has  been  granted  for  such  model  year, 
and  (2)  CaUfomia  and  such  State  adopt 
such  standards  at  least  two  years  before 
commencement  of  such  model  year  (as 
determined  by  regulations  of  the 
Administrator).  Nothing  in  this  section 
or  in  Title  II  of  this  Act  shall  be 
construed  as  authorizing  any  such  State 
to  prohibit  or  limit,  directly  or 
indirectly,  the  manufacture  or  sale  of  a 
new  motor  vehicle  or  motor  vehicle 
engine  that  is  certified  in  California  as 
meeting  California  standards,  or  to  take 


any  action  of  any  kind  to  create,  or  have 
the  effect  of  creating,  a  motor  vehicle  or 
engine  different  than  a  motor  vehicle  or 
engine  certified  in  California  imder 
CaUfomia  standards  (a  “third  vehicle”) 
or  otherwise  create  such  a  “third 
vehicle”. 

42  U.S.C.  §7507 

3.  New  York  and  Massachusetts 
Litigations 

New  York  and  Massachusetts  have 
both  promulgated  regulations 
incorporating  aspects  of  California’s 
LEV  program  into  their  State 
regulations.  Manufactvuers  have  made 
several  challenges  imder  section  177  to 
the  State  regulations. 

In  particular,  neither  New  York  nor 
Massachusetts  promulgated  regulations 
incorporating  California’s  “clean  fuel” 
provisions.  However,  both  New  York 
and  Massachusetts  incorporated 
CaUfomia’s  ZEV  sales  mandate  into 
their  State  regulations.  Manufacturers 
challenged  the  decisions  not  to 
incorporate  California’s  fuel 
requirements  and  to  incorporate 
California’s  ZEV  sales  mandate,  arguing 
that  (1)  the  clean  fuel  requirements  are 
an  inherent  part  of  California’s 
automobile  emission  program  and  thus 
are  subject  to  the  identicality 
requirement  of  section  177;  (2)  the 
failure  to  incorporate  the  clean  fuel 
requirements  will  require  the 
manufacture  of  a  “third  vehicle” 
because  the  higher  sulfur  levels  in 
federal  fuels  may  cause  problems  wdth 
certain  catalysts  and  may  cause  other 
vehicle  problems;  (3)  the  ZEV  sales 
mandate  violates  section  177’s 
prohibition  on  indirect  State  limitations 
on  the  sale  of  California  vehicles;  and  4) 
the  ZEV  sales  mandate  will  require 
manufacture  of  a  “third  vehicle”  in 
violation  of  section  177.23 

In  a  recent  opinion,  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  ruled  on 
these  issues  in  the  context  of  the  New 
York  regulations,  except  issue  two, 
which  the  District  Court  is  still 
considering.  MVMA  v,  NYDEC,  No.  93- 
7938  (2d  Cir.,  Feb.  9, 1994).  In  addition, 
U.S.  District  Judge  Mazzone  (D.  Mass.) 
provided  a  preliminary  ruling  on  issues 
one  and  two.  AAMA  v.  Greenbaum,  No. 
93-10799-MA  (October  27, 1993). 
Manufacturers  initially  appealed  Judge 


23  Manufacturers  also  make  other  challenges 
related  to  leadtime  that  are  not  likely  to  be  relevant 
to  this  proceeding.  The  OTC  recommendation  states 
that  the  LEV  program  will  be  effective  on  January 
1, 1996.  This  provides  States  and  manufacturers 
with  two  years  of  leadtime  required  under  section 
177.  However,  if  the  OTC-LEV  program  does  not 
become  effective  for  any  State  until  after  January  2, 
1996,  then  certain  leadtime-related  issues  raised  by 
manufacturers  in  the  above  court  cases  may  be 
relevant  in  subsequent  proceeding. 
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Mazzone’s  decision  to  the  First  Circuit, 
but  have  since  requested  that  the  appeal 
be  withdrawn  with  regard  to  these 
issues.  EPA  submitted  amicus  curiae 
briefs  to  the  Second  Circuit  and  the  First 
Circuit.  (These  briefs  and  the  court 
opinions  are  in  the  docket.) 

On  issue  one,  both  courts  ruled  that 
State  failure  to  incorporate  California’s 
clean  fuel  provisions  did  not  violate  the 
identicality  provision  of  section  177. 

The  courts  ruled  that  since  California’s 
clean  fuel  provisions  were  part  of 
California’s  waiver  application  under 
section  209,  they  are  not 
“standards  *  *  *  for  which  a  waiver 
has  been  granted”  and  thus  are  not 
subject  to  the  Identicality  provisions  of 
section  177.  State  fuel  provisions  are 
addressed  in  a  separate  section  of  the 
Act,  section  211.  EPA’s  amicus  curiae 
briefs  also  took  this  position. 

Regarding  issue  two,  neither  trial 
court  has  issued  a  final  determination, 
both  deferring  this  issue  to  trial. 
However,  in  his  decision  on 
manufacturers’  motion  for  preliminary 
injunction  on  this  count,  Judge  Mazzone 
concluded  that  manufacturers  had  not 
shown  a  likelihood  of  prevailing.  In  its 
amicus  curiae  brief  to  the  First  Circuit, 
EPA  argued  that  Massachusetts’  failure 
to  adopt  the  clean  fuels  program  did  not 
violate  the  “third  car”  prohibition 
because  (1)  manufacturers  could  not 
show  that  Massachusetts’  LEV  program 
compels  any  design  change — 
manufacturers  are  free  to  sell  cars  in 
Massachusetts  that  are  identical  to 
California  cars;  (2)  manufacturers’ 
testing-based  concerns  were  not  ripe  for 
review:  and  (3)  the  term  “third  vehicle” 
is  applied  only  to  design  changes 
necessary  to  meet  certification 
requirements,  not  minor  changes 
unrelated  to  meeting  applicable 
emission  standards. 

On  issue  three,  the  Second  Circuit 
found  that  New  York’s  promulgation  of 
California’s  ZEV  sales  mandate  did  not 
violate  section  177’s  requirement  that 
States  not  limit,  either  directly  or 
indirectly,  the  sale  of  California  cars. 

The  court  found  that  the  ZEV  mandate 
did  not  prevent  manufacturers  from 
selling  any  California-certified  vehicles 
as  long  as  they  also  sold  the  specified 
percentage  of  ZEVs.  “Like  the  third 
vehicle  rule,  the  sales-limitation  rule  is 
designed  to  reinforce  the  identicality 
requirement.  It  would  be  incongruous 
for  us  to  hold  that  the  (State)  wrongly 
mandated  a  ZEV  sales  percentage 
identical  to  California’s  mandate.”  EPA 
had  taken  this  position  in  its  amicus 
brief. 

On  issue  four,  the  Second  Circuit 
ruled  that  New  York’s  adoption  of  the 
ZEV  mandate  does  not  violate  the  "third 


car”  prohibition  because  New  York  is 
administering  the  mandate  in  the  same 
manner  as  California  and  any  changes 
manufacturers  make  in  their  cars  to  sell 
them  in  New  York  are  based  on 
marketing  decisions  by  manufacturers, 
not  a  requirement  of  the  State.  EPA’s 
amicus  brief  was  consistent  with  this 
result. 

4.  Issues  Implicated  by  the  OTC  Petition 

Some  of  the  section  177-related  issues 
briefed  in  the  New  York  and 
Massachusetts  cases  are  also  implicated 
by  the  OTC  petition.  The  OTC 
recommendation,  like  the  New  York  and 
Massachusetts  regulations,  does  not 
include  California’s  clean  fuel 
provisions.  Moreover,  the 
recommendation  states: 

To  the  extent  that  a  Zero  Emission  Vehicle 
sales  requirement  must  be  a  component  of  a 
LEV  program  adopted  under  Section  177, 
such  a  requirement  shall  apply.  Further,  if 
such  a  Zero  Emission  Vehicle  sales 
requirement  is  not  a  required  component  of 
programs  adopted  under  Section  177, 
individual  States  within  the  OTC  may  at 
their  option  include  such  a  requirement  and/ 
or  economic  incentives  designed  to  increase 
the  sales  of  ZEVs  in  the  programs  they  adopt. 

This  provision  relates  to  the  same 
ZEV-related  issues  argued  in  the  court 
cases  and  also  produces  several  section 
177-related  issues  not  determined  in  the 
court  cases.  The  issue  of  whether  the 
ZEV  sales  mandate  is  a  required 
component  in  any  State  LEV  program 
was  not  addressed  by  the  courts.  Section 
177  allows  a  State  to  adopt  and  enforce 
“for  any  model  year  standards  relating 
to  control  of  emissions  from  new  motor 
vehicles  and  *  »  •  engines  *  *  *  if 
such  standards  are  identical  to  the 
California  standards  for  which  a  waiver 
has  been  granted  for  such  model  year.” 

The  first  question  presented  by  this 
issue  is  whether  the  ZEV  sales  mandate 
is  a  “standard  relating  to  control  of 
emissions.”  In  letters  sent  to  New  York 
and  Virginia  State  officials  on  January  7, 
1993,  EPA  stated  that  it  believed  the 
ZEV  sales  mandate  “in  light  of  the 
existence  of  the  NMOG  [non-methane 
organic  gases)  fleet  average  requirement 
(which  is  a  motor  vehicle  emission 
standard),  the  California  2XV  sales 
requirement  is  not  a  motor  vehicle 
emission  standard.  Thus,  a  State  which 
adopts  California  motor  vehicle 
emission  standards  is  not  required  to, 
but  may,  adopt  this  particular  provision 
of  California’s  program.  The  ZEV  sales 
mandate  simply  limits  the  flexibility 
otherwise  accorded  manufacturers  to 
choose  the  mix  of  vehicles  produced  to 
meet  the  NMOG  fleet  average 
requirement.” 


The  Administrator  made  this 
statement  based  on  EPA’s  belief  that  the 
ZEV  sales  mandate  does  not,  given  the 
existence  of  the  NMOG  standard,  create 
any  additional  requirements  that  will 
have  any  effect  on  NMOG  emissions 
from  light-duty  vehicles  in  California. 
The  ZEV  sales  mandate  does  not  require 
that  the  overall  NMOG  emissions  from 
California  vehicles  be  any  lower  than 
they  would  have  been  in  the  absence  of 
the  sales  mandate.  The  amount  of 
emissions  produced  by  such  vehicles  is 
controlled  by  the  NMOG  fleet  average 
requirement,  not  the  sales  mandate.  The 
2i;V  mandate  merely  restricts  the 
manufacturers’  choices  with  regard  to 
the  type  of  vehicle  they  must  produce  ' 
to  meet  the  NMOG  requirement. 
Therefore,  as  the  ZEV  sales  mandate 
does  not  limit  the  quantity,  rate  or 
concentration  of  NMOG  emissions,  EPA 
stated  that  the  mandate  was  not  an 
emission  standard,  but  instead  was  an 
accompanying  enforcement  procedure. 

In  its  recommendation,  the  OTC  States 
that  the  ZEV  sales  mandate  is  an 
accompanying  enforcement  procedure 
and  is  not  required  by  section  177. 

EPA  requests  comment  on  whether 
the  ZEV  sales  mandate  should  be 
considered  an  emission  standards.  EPA 
is  also  requesting  comments  regarding 
whether  the  ZE^  sales  mandate  will 
have  or  is  likely  to  have  a  clear  effect 
on  emissions  of  NOx  and  CO,  whether 
such  effect  is  substantial,  and  whether 
such  a  potential  effect  is  relevant  to  the 
question  of  whether  the  sales  mandate 
is  an  emission  standard. 

The  second  question  presented  by  this 
issue  is  whether  States  are  required 
under  section  177’s  identicality 
provision  to  promulgate  all  of 
California’s  motor  vehicle  emission 
standards  for  a  given  model  year,  or 
whether  only  a  certain  subset  of  these 
regulations  must  be  promulgated. 
Section  177  provides  that  a  State  “may 
adopt  and  enforce  *  *  *  standards 
*  *  *  if  such  standards  are  identical  to 
the  California  standards  for  which  a 
waiver  has  been  granted.”  The  statute 
does  not  necessarily  indicate  that  if  a 
State  adopts  one  California  standard  for 
a  year  it  must  adopt  all  of  them.  EPA 
believes  that  adoption  of  the  California 
LEV  program  does  not  require  adoption 
of  the  California  heavy-duty  engine 
program,  which  deals  with  different 
types  of  vehicles.  However,  EPA  has  not 
finally  determined  whether  section  177 
requires  a  State  to  promulgate  all 
California  emission  standards  related  to 
a  type  of  vehicle  once  a  State  has 
determined  that  it  intends  to  promulgate 
any  California  standards  related  to  that 
type  of  vehicle.  Certainly,  where  a  Siafe 
intends  to  incorp>orate  some  portion  of 
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California’s  emission  standards,  the 
State  must  promulgate  all  regulations 
that  are  necessary  to  ensure  that 
California  cars  are  not  prohibited  from 
sale  in  the  State  and  all  regulations 
necessary  to  prevent  the  requirement  of 
a  third  car.  Must  a  State  promulgate  all 
California  vehicle-based  emission 
standards  relevant  to  a  particular  type  of 
vehicle?  May  a  State  promulgate  only 
those  provisions  necessary  to  ensure 
that  the  State  program  receives  the 
emission  reductions  California  receives 
from  its  program,  or  only  those 
provisions  that  are  central  parts  of  the 
program?  May  a  State  promulgate 
merely  those  regulations  that  ensure 
that  its  program  is  as  protective  of  the 
public  health  and  welfare,  in  the 
aggregate,  as  the  federal  program?  Under 
this  approach,  a  State  would  have 
considerable  flexibility  to  determine 
which  parts  of  a  particular  program  the 
State  would  promulgate,  but  the  State 
would  not  be  assured  of  receiving  the 
same  SIP  credits  as  California  for  such 
a  program.  In  addition,  this  approach 
may  ^  inconsistent  with  section  177’s 
goal  of  preventing  myriad  different 
motor  vehicle  programs  in  the  several 
States  and  also  may  be  inconsistent  with 
the  statutory  language  and  the 
legislative  history  of  section  177.  EPA 
requests  comment  on  this  issue. 

The  identicality  issue  is  also 
implicated  by  the  form  of  the  OTC’s 
initial  recommendation  to  EPA.  The 
OTC  recommendation  states  that  it 
intends  the  OTC-LEV  program  to  be 
consistent  with  section  177  and  184  of 
the  Act.  The  recommendation  also  states 
that  the  program  contains  standards 
identical  to  the  California  LEV  program. 
However,  rather  than  directly 
incorporating  California's  regulations 
into  its  recommendation,  or  citing  to 
California’s  regulations,  OTC  gave  a 
brief  overview  of  the  parts  of 
California’s  LEV  program  it  intended  to 
incorporate  and  the  time  frame  for  the 
regulations.  EPA  initially  had  questions 
regarding  whether  the  OTC  intended  to 
incorporate  certain  secondary 
provisions  in  California’s  LEV  program 
into  the  OTC-LEV  program  (in 
particular,  the  hybrid  electric  vehicle 
provisions,  banking  and  trading  of 
NMOG  credits,  the  small  and 
intermediate  volume  manufacturer 
provisions  and  reactivity  adjustment 
factors).  EPA  also  had  questions 
regarding  whether  California’s  NMOG 
fleet  average  requirements  were 
intended  to  apply  to  heavier  light-duty 
trucks  (3751-5750  lbs)  and  whether  the 
OTC  intended  medium-duty  vehicles  to 
be  included  in  the  LEV  program.  EPA 
requested  that  the  OTC  clarify  these 


issues,  becuase  failure  to  incorporate 
certain  secondary  provisions  into  the 
OTC  program  could  conceivably  have 
raised  identicality  problems.  On  April 
15, 1994  Bruce  C^hart  of  the  OTC  sent 
a  letter  to  EPA  stating,  in  part,  the 
following: 

[The  OTC  has)  recommended  regulation  of 
passenger  cars  and  light-duty  trucks  up  to 
5750  lbs.  loaded  vehicle  weight,  not  medium 
duty  vehicles.  Our  intention  is  to  maintain 
identicality  with  California  as  required  by  the 
Clean  Air  Act.  Our  recommendation  includes 
a  fleet  average  for  both  classes  of  light-duty 
vehicles  (0-3750  and  3751-5750  lbs.);  hybrid 
electric  vehicles,  in  as  far  as  California  has 
classiHed  and  certified  such  vehicles; 
banking  and  trading  provisions  for  purpose 
of  the  fleet  average;  the  same  extensions  and 
exemptions  for  intermediate  and  small 
manufacturers;  and  RAFs  as  necessary  for 
certification  by  California.  Many  of  the 
details  of  the  above  and  any  other  issues  can 
be  worked  out  through  the  consultation 
process  as  required  by  section  184  of  the 
Clean  Air  Act 

EPA  requests  comment  on  whether 
there  are  other  concerns  regarding  the 
identicality  of  the  OTC-LEV  program 
with  the  California  LEV  program.  EPA 
also  requests  comment  on  whether  EPA 
can  assume  that,  on  provisions  on 
which  OTC  is  silent,  OTC  means  to 
require  all  provisions  that  are  necessary 
to  ensure  identicality  and  that  such 
provisions  must  be  adopted. 

Another  issue  in  this  rulemaking  is 
whether  the  OTC’s  incorporation  of 
California’s  NMOG  fleet  average 
provisions  violates  any  portion  of 
section  177.  In  their  response  to  OTC’s 
stated  intention  to  include  the  NMOG 
fleet  average  program  in  the  OTC-LEV 
program,  some  manufacturers  claimed 
that  the  incorporation  of  the  NMOG 
standard  would  violate  sectio*  177.  The 
OTC  found  that  the  NMOG  fleet  average 
did  not  violate  section  177  and  that 
States  may  enforce  these  standards, 
consistent  with  California  protocols  and 
testing  requirements.  EPA  believes,  for 
the  reasons  given  by  the  Second  Circuit 
in  the  MVMA  case  in  the  context  of  the 
ZEV  sales  mandate,  that  the  fleet 
average  requirement  does  not  violate  the 
requirement  of  section  177  that  States 
shall  not  prohibit  the  sale  of  California 
cars.  In  addition,  EPA  has  no  evidence 
contrary  to  the  OTC’s  determination  that 
the  fleet  average  requirement  does  not 
violate  the  “third  vehicle”  prohibition 
of  section  177.  EPA  also  agrees  that 
States  are  permitted  to  enforce  this 
requirement,  consistent  with  California 
protocols  and  requirements.  EPA 
believes  that  the  NMOG  fleet  average 
requirement  is  the  heart  of  the 
California  LEV  program  and  is  the 
central  mechanism  for  ensuring 
reductions  from  the  program,  and  that 


any  State  program  implementing  the 
L^  program  should,  and  is  probably 
compell^  to,  include  enforceable 
NMOG  fleet  average  requirements.  EPA 
requests  comment  on  these  issues.  EPA 
also  requests  comment  regarding 
whether  the  NMOG  fleet  average 
requirement  must  be  met  statewide  or 
whether  it  can  be  met  regionwide. 

Finally,  EPA  requests  comment  on  the 
OTC  statement  that  section  177  does  not 
require  a  State  to  adopt  the  California 
LEV  program  in  all  areas  of  a  State. 

OTC’s  statement  is  consistent  with 
EPA’s  interpretation  of  section  177,  as 
illustrated  in  Administrator  Reilly’s 
response  to  Elizabeth  Haskell,  Virginia’s 
Secretary  of  Natural  Resources,  in 
which  the  Administrator  noted  that 
adoption  of  California  emission 
standards  in  part  of  a  State  is  consistent 
with  section  177’s  title,  “New  Motor 
Vehicle  Standards  in  Nonattainment 
Areas.” 

EPA  does  not  at  this  time  have  any 
questions  regarding  the  OTC 
recommendation’s  consistency  with  any 
other  sections  of  the  Clean  Air  Act.  EPA 
requests  comment  on  whether  the 
recommendation  may  be  inconsistent 
with  any  other  section  of  the  Act. 

rv.  Statutory  Authority 

Authority  for  the  action  described  in 
this  notice  is  in  sections  184, 176(a), 

110,  307(d)  and  301  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7511a, 

7506a,  7410,  7607(d)  and  7601. 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  or  policy  issues  arising 
out  of  legal  mandates,  the  President’s 
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priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  since  this  action  could  result  in 
a  rule  that  could  have  a  substantial 
economic  impact,  this  notice  was 
submitted  to  OMB  for  review.  EPA 
intends  to  prepare  an  economic  analysis 
under  E.0. 12866  for  any  final  rule  that 
is  a  significant  regulatory  action.  Any 
written  comments  to  EPA  and  any 
written  EPA  responses  to  those 
comments  will  be  included  in  the 
docket  for  this  proceeding. 

VI.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601(a),  provides  that,  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking,  it  must 
prepare  and  make  available  a  regulatory 
flexibility  analysis  (RFA).  While  EPA 
intends  to  follow  rulemaking 
procedures  under  section  307(d)  of  the 
Clean  Air  Act,  EPA  believes  it  is  not 
legally  required  to  publish  a  general 
notice  of  rulemaking  here,  and  hence 
that  it  need  not  prepare  a  RFA.  But  even 
if  EPA  is  required  to  publish  a  general 
notice  of  rulemaking  here,  a  RFA  is 
required  only  for  small  entities  which 
are  directly  regulated  by  the  rule.  See 
Mid-Tex  Electric  Cooperative,  Inc.  v. 
FEFC,  773  F.2d  327  (D.C.  Cir. 
1985)(agency’s  certification  need  only 
consider  the  rule’s  impact  on  regulated 
entities  and  not  indirect  impact  on 
small  entities  not  regulated).  The  OTC’s 
recommended  LEV  program  would 
directly  regulate  auto  manufacturers. 
Since  these  auto  manufacturers 
generally  do  not  qualify  as  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  EPA  does  not 
believe  a  RFA  is  needed  for  either  the 
proposed  or  final  rules,  even  if 
rulemaking  is  required.  Accordingly, 
pursuant  to  5  U.S.C.  605(b),  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VH.  Paperwork  Reduction  Act 

The  Pap>erwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.,  and 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

Dated:  April  19, 1994. 

Carol  M  Browner, 

Administrator 

Appendix — Recommendation  of  the  States  of 
the  Ozone  Transport  Commission  of  an  OTC 
Low  Emission  Vehicle  Program  Under 
Section  184(c)  of  the  Gean  Air  Act 


Whereas,  the  States  composing  the  Ozone 
Transport  Region  (OTR)*  are  faced  with  a 
p)ervasive  ozone  nonattainment  problem;  and 

Whereas  regional  ozone  modeling  to  date 
has  shown  the  need  for  emission  reductions 
beyond  those  which  will  be  realized  through 
the  strategies  specifically  included  in  the 
Clean  Air  Act;  and 

Whereas  the  Qean  Air  Act,  provides  the 
Ozone  Transport  Commission  (OTC)  with  a 
mechanism  under  Section  184(c)  to  review 
and  recommend  additional  control  measures 
in  all  or  part  of  the  OTR  to  control  regional 
ozone;  and 

Whereas  motor  vehicles,  in  the  aggregate, 
are  the  single  largest  source  of  ozone 
precursors  within  the  OTR,  and  introduction 
of  Low  Emission  and  Zero  Emission  Vehicles 
are  essential;  and 

Whereas  the  Clean  Air  Act  also  grants 
States  under  Section  177  the  option  of 
adopting  more  stringent  Low  Emission 
Vehicle  (LEV)  standards  for  new  motor 
vehicles;  and 

Whereas  based  on  the  technical  analysis 
done  by  the  States  of  the  OTC  to  date  LEVs 
provide  substantial  and  cost  effective 
emission  reductions;  and 

Whereas  the  OTC  under  Section  184(c) 
proposed  on  November  17, 1993,  a  regional 
LEV  program,  hereafter  known  as  the  Ozone 
Transport  Commission  Low  Emission 
Vehicle  (OTC  LEV)  program,  after  having 
been  petitioned  by  three  OTC  States  to 
consider  developing  such  a  recommendation; 
and 

Whereas  the  OTC  provided  at  that  time 
notice  and  opportunity  for  public  comment 
as  required  by  Section  184(c)  of  the  Clean  Air 
Act,  including  a  public  hearing  in  Hartford, 
Connecticut,  on  December  16-17, 1993,  and 
has  analyzed  and  responded  to  the  comments 
received  in  the  attached  Response  to 
Comments:  and 

Whereas  the  OTC  has  analyzed  the  impact 
and  need  for  LEV  in  the  OTR  as  documented 
in  the  attached  Technical  Support  Document; 
and 

•The  States  of  Connecficut,  Delaware, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  and  Vermont, 
the  District  of  Columbia,  and  the  part  of 
Virginia  within  the  Consolidated 
Metropolitan  Statistical  Area  which  includes 
the  District  of  Columbia. 

Whereas  the  OTC  received  and  analyzed  an 
alternative  proposal  from  the  automobile 
manufacturers  which,  while  an  improvement 
over  Tier  I  Federal  vehicles,  would  require 
progranunatic  and  timing  enhancements  and 
the  addition  of  an  electric  vehicle  Qomponont 
to  ensure  that  enforceable  vehicle  emission 
reductions  comparable  to  those  achieved  by 
the  OTC  LEV  program  could  be  achieved  in 
a  more  timely  manner;  and 

Whereas  the  OTC  expects  the  U.S. 
Environmental  Protection  Agency,  through 
the  consultation  process  provided  in  Section 
184(c)  of  the  Clean  Air  Act,  to  evaluate 
alternatives  (including  the  program  presented 
by  the  automobile  manufacturers  with 
enhancements)  which  are  comparable  in 
terms  of  enforceability,  timeliness,  and 
quantity  of  emission  reduction  to  those 
achieved  by  the  OTC  LEV  program,  are 


consistent  with  the  Clean  Air  Act,  and 
advances  technology; 

Therefore,  the  Ozone  Transport 
Commission  determines  that  a  regional  LEV 
program,  the  OTC  LEV  program,  is  necessary 
to  bring  the  Ozone  Transport  Region  into 
attainment  by  the  dates  provided  in  the  Clean 
Air  Act;  and 

Furthermore,  that  by  majority  vote  of  the 
States  of  the  Ozone  Transport  Commission, 
as  indicated  by  the  attached  signature  sheet, 
the  Ozone  Transport  Commission  transmits 
the  attached  strategy  recommendation 
regarding  the  OTC  LEV  program  to  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency;  and 

Furthermore  that  adoption  of  this 
recommendation  by  the  Ozone  Transport 
Commission  or  approval  of  this 
recommendation  by  the  U.S.  Environmental 
Protection  Agency  will  not  require  the 
adoption  of  California  reformulated  gasoline 
standards  by  any  X  within  the  OTR;  and 

Furthermore  that  as  a  part  of  this  submittal, 
the  Ozone  Transport  Commission  includes 
the  attached  Response  to  Comments  received 
during  the  public’s  opportunity  to  comment 
on  this  matter,  and  the  attached  Technical 
Support  Document  which  addresses  the 
requirements  of  Section  184(d)  of  the  Clean 
Air  Act;  and 

Furthermore  that  the  Ozone  Transport 
Commission  will  participate  fully  in  the 
consultation  process  on  this  recommendation 
with  the  U.S.  Environmental  Protection 
Agency  as  provided  in  Section  1184(c)(3)  of 
the  Gean  Air  Act. 

Text  of  February  1,  1994,  Recommendation 
of  the  Ozone  Transport  Commission  to  the 
U.S.  Emironmental  Protection  Agency 

The  Ozone  Transport  Commission  (OTC;) 
has  developed  the  following 
recommendation  for  an  Ozone  Transport 
Commission  Low  Emission  Vehicle  (OTC 
LEV)  program  which  is  to  be  submitted  to  the 
U.S.  Environmental  Protection  Agency  under 
Section  184(c)  of  the  Gean  Air  Act  (CAA). 
The  legal  authority  for  the  OTC 
recommendation  is  described  under  Section 
184(cMl)  of  the  Gean  Air  Act  and  could 
result  in  a  Federal  requirement  for 
regionwide  adoption  and  enforcement  of 
motor  vehicle  emission  standards  available 
under  Section  177  of  the  Clean  Air  Act.  The 
recommendation  is  as  follows: 

Under  Section  184(c)  of  the  Clean  Air  Act 
as  amended  in  1990,  the  Ozone  Transport 
Commission  hereby  recommends  adoption  of 
an  Ozone  Transport  Commission  Low 
Emission  Vehicle  program  including  the 
elements  described  below  for  the  geographic 
region  designated  as  the  Ozone  Transport 
Region,  defined  as  the  States  of  Connecticut, 
Delaware,  Maine,  Massachusetts,  Maryland, 
New  Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  and  Vermont, 
the  District  of  Columbia  and  that  part  of 
Virginia  within  the  Consolidated 
Metropolitan  Statistical  Area  which  includes 
the  District  of  Columbia. 

Adoption  of  this  recommendation  by  the 
Ozone  Transport  Commission  or  the  United 
States  Environmental  Protection  Agency  will 
not  require  the  adoption  of  the  California 
Reformulated  Gasoline  Standards  by  any 
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State,  Commonwealth,  or  jurisdiction  with 
the  Ozone  Transport  Region. 

Elements  of  the  Proposed  OTC  LEV  Program 
Recommendation 

Pursuant  to  the  requirements  of  Section 
177  of  the  Clean  Air  Act,  the  Ozone 
Transport  Commission  Low  Emission 
Vehicle  (OTC  LEV)  program  is  applicable  to 
all  1999  and  subsequent  model  year 
passenger  cars  and  light  duty  trucks  (0- 
557550  pounds  load^  vehicle  weight)  in  the 
Ozone  Transport  Region  (OTR). 

Emissions  Requirements  and  Prohibition: 
No  corporation,  person  or  other  entity  shall 
sell,  import,  deliver,  purchase,  lease,  rent, 
acquire,  receive,  or  register  a  new  vehicle 
subject  to  the  OTC  LEV  program  in  the  OTR 
that  has  not  received  a  California  ARB 
Executive  Order,  unless  the  vehicle  is  sold 
directly  from  one  dealer  to  another  dealer, 
sold  for  purposes  of  being  wrecked  or 
dismantled,  sold  exclusively  for  off-highway 
use  or  sold  for  registration  out  of  the  OTR, 
as  well  as  a  vehicle  purchased  by  a 
nonresident  prior  to  establishing  residency  or 
a  vehicle  transfer  by  inheritance,  decree  of 
divorce,  dissolution,  or  legal  separation. 

Other  exceptions  would  include  motor 
vehicles  held  for  daily  lease  or  rental  to  the 
general  public  or  engaged  in  interstate 
commerce  that  are  registered  and  principally 
operated  outside  the  OTR  and  motor  vehicles 
defined  as  test  vehicles,  emergency  vehicles, 
or  qualifying  for  exemption  under  Section 
43656  of  the  California  Health  and  Safety 
Code. 

The  OTC  LEV  program  will  allow  five 
categories  of  vehicles;  California  Tier  I 
Vehicles,  Transitional  Low  Emission 
Vehicles  (TLEV),  Low  Emission  Vehicles 
(LEV),  Ultra-Low  Emission  Vehicles  (ULEV) 
and  Zero  Emission  Vehicles  (ZEV). 
Manufacturers  may  choose  any  combination 
of  vehicles  certified  to  the  above  standards, 
to  meet  a  prescribed  fleet  emission  average 
standard  in  the  OTR. 

The  effective  date  for  the  OTC/ state 
implementation  of  the  OTC  LEV  program  is 
lanuary  1, 1996.  This  schedule  allows  for 
notice  to  manufacturers  of  two  vehicle  model 
years  and  requires  sales  of  cleaner  vehicles 
for  the  1999  model  year.  The  OTC  LEV 
program  does  not  affect  or  preclude  States 
from  earlier  implementation. 

This  program  includes  a  fleet  non-methane 
organic  gases  emission  average  as  follows: 


Model  year 

Fleet  av- 
eram 
starxwd 
(g/mi) 

1999 . 

0.113 

2000  . 

.073 

2001  . 

.070 

2002  . 

.068 

2003  and  later  . 

.062 

To  the  extent  that  a  Zero  Emission 
Vehicle  sales  requirement  must  be  a 
component  of  a  LEV  program  adopted 
under  section  177,  such  a  requirement 
shall  apply.  Further,  if  such  a  Zero 
Emission  Vehicle  sales  requirement  is 
not  a  required  comp>onent  of  programs 


adopted  under  section  177,  individual 
States  within  the  OTC  may  at  their 
option  include  such  a  requirement  and/ 
or  economic  incentives  designed  to 
increase  the  sales  of  ZEVs  in  the 
programs  they  adopt. 

IFR  Doc.  94-10042  Filed  4-25-94;  8:45  ami 
BtLUNQ  COOC  6S60-50-P 

40  CFR  Part  52 

IFL-53-6410;  FRL-4877-41 

Approval  and  Promulgation  of 
Im^ementation  Plans;  Florida;  Title  V, 
Section  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Florida  through  the  Florida  Department 
of  Environmental  Protection  (FDEP)  for 
the  purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PRCDGRAM),  which 
will  be  fully  implemented  by  November 
1994.  This  implementation  plan  was 
submitted  by  FDEP  on  February  24, 

1993,  to  satisfy  the  federal  mandate, 
foimd  in  section  507  of  the  Clean  Air 
Act  as  amended  in  1990  (CAA),  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  CAA. 

DATES:  To  be  considered,  comments 
must  be  received  by  May  26, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Mr.  Carlton  R.  Layne  at  the  EPA  Region 
IV  address  listed  below.  Copies  of  the 
material  submitted  by  FDEP  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency, 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 

Air  Resources  Management  Division, 
Florida  Department  of  Environmental 
Protection,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carlton  R.  Layne  of  the  EPA  Region  fV 
Air  Programs  Branch  at  404-347-2864 
or  at  the  above  address. 

SUPPLEMENTARY  INl-OHMATION: 
Implementation  of  the  CAA  will  require 
small  businesses  to  comply  with 
specific  regulations  in  order  for  areas  to 


attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  states  adopt  a 
PROGRAM,  and  submit  this  PROGRAM 
as  a  revision  to  the  federally  approved 
SIP.  In  addition,  the  CAA  directs  the 
EPA  to  oversee  the  small  business 
assistance  program  and  report  to 
Congress  on  their  implementation.  The 
requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
Title  V  of  the  CAA  and  the  EPA 
guidance  document  Guidelines  for  the 
Implementation  of  section  507  of  the 
1990  Clean  Air  Act  Amendments.  In 
order  to  gain  full  approval,  the  state 
submittal  must  provide  for  each  of  the 
following  PROGRAM  elements: 

(1)  The  establishment  of  a  Small 
Business  Assistance  Program  (SBAP)  to 
provide  technical  and  compliance 
assistance  to  small  businesses; 

(2)  The  establishment  of  a  state  Small 
Business  Ombudsman  to  represent  the 
interests  of  small  businesses  in  the 
regulatory  process;  and 

(3)  The  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP. 

FDEP  has  met  the  following 
requirements  of  section  507  of  Title  V  of 
the  CAA  by  submitting  a  SIP  revision 
that  implements  the  following  required 
PROGRAM  elements  and 
implementation  schedules.  The 
PROGRAM  will  be  fully  implemented 
by  November  15, 1994. 

1.  Small  Business  Assistance  Program 

FDEP  has  established  a  Small 
Business  Section  (SBS)  which  will 
incorp>orate  the  following  six 
requirements  set  forth  in  section  507  of 
title  V  of  the  CAA: 

A.  The  establishment  of  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 
stationary  sources,  and  programs  to 
encoiurage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  comply  with  the  CAA; 

B.  The  establishment  of  adequate 
mechanisms  for  assisting  small  business 
stationary  sources  with  pollution 
prevention  and  accidental  release 
detection  and  prevention,  including 
providing  information  concerning 
alternative  technologies,  process 
changes,  products  and  methods  of 
operation  that  help  reduce  air  pollution; 

C.  The  development  of  a  compliance 
and  technical  assistance  program  for 
small  business  stationary  sources  which 
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assists  small  businesses  in  determining 
applicable  permit  requirements  under 
the  CAA  in  a  timely  and  efficient 
manner; 

D.  The  development  of  adequate 
mechanisms  to  assiire  that  small 
business  stationary  sources  receive 
notice  of  their  rights  under  the  CAA  in 
such  manner  and  form  as  to  assure 
reasonably  adequate  time  for  such 
sources  to  evaluate  compliance  methods 
and  any  relevant  or  applicable  proposed 
or  final  regulation  or  standards  issued 
under  the  CAA; 

E.  The  development  of  adequate 
mechanisms  for  informing  small 
business  stationary  sources  of  their 
obligations  under  the  CAA,  including 
medbanisms  for  referring  such  sources 
to  qualified  auditors,  or  at  the  option  of 
the  state,  for  providing  audits  of  the 
operations  of  such  sources  to  determine 
compliance  with  the  CAA;  and 

F.  The  development  of  procedures  for 
consideration  of  requests  from  a  small 
business  stationary  source  for 
modification  of  (A)  any  work  practice  or 
technological  method  of  compliance,  or 

(B)  the  schedule  of  milestones  for 
implementing  such  work  practice  or 
method  of  compliance  preceding  any 
applicable  compliance  date,  based  on 
the  technological  and  financial 
capability  of  any  such  small  business 
stationary  source. 

2.  Ombudsman 

FDEP  has  appointed  a  Small  Business 
Ombudsman  and  established  a  Small 
Business  Ombudsman’s  office  which 
will  act  as  the  small  business 
community's  representative  as  required 
by  section  507(a)(3)  of  Title  V  of  the 
CAA 

3.  Compliance  Advisory  Panel 

FDEP  established  a  Small  Business 
Air  Pollution  Compliance  Advisory 
Council  (SBAP  CAP)  effective  on  July  7, 
1993,  to  meet  the  required  November 
1994  deadline  of  section  507(e)  of  Title 
V  of  the  CAA.  The  SBAP  CAP  is 
composed  of  seven  members  as  follows: 

•  "  *  two  members  selected  by  the 
Governor  who  are  not  owners  or 
representatives  of  owners  of  small 
businesses;  four  members  selected  by  the 
state  legislature  who  are  owners,  or  represent 
owners,  of  small  businesses;  and  one  member 
selected  by  the  head  of  the  agency  in  charge 
of  the  Air  Pollution  Permit  Program. 

The  SBAP  CAP  has  the  following  four 
responsibilities; 

(1)  To  render  advisory  opinions 
concerning  the  effectiveness  of  the 
SBAP,  difficulties  encountered  and  the 
degree  and  severity  of  enforcement 
actions; 


(2)  To  periodically  report  to  EPA 
concerning  the  SBAP’s  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulatory  Flexibility  Act  >; 

(3)  To  review  and  assure  that 
information  for  small  business 
stationary  sources  is  easily 
understandable;  and 

(4)  To  develop  and  disseminate  the 
reports  and  advisory  opinions  made 
through  the  SBAP. 

4.  Eligibility 

FDEP  has  incorporated  section 
507(c)(1)  and  defined  a  Small  Business 
Stationary  Source  as  a  source  that: 

(A)  Operates  in  Florida 

(B)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals, 

(C)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(D)  Is  not  a  major  stationary  source; 

(E)  Does  not  emit  50  tons  per  year 
(tpy)  or  more  of  any  regulated  pollutant; 
and 

(F)  Emits  less  than  75  tpy  of  all 
regulated  pollutants. 

FDEP  has  established  the  following 
mechanisms  as  required  by  section  507: 

(1)  A  process  for  ascertaining  the 
eligibility  of  a  source  to  receive 
assistance  under  the  PROGRAM, 
including  an  evaluation  of  a  source’s 
eligibility  using  the  criteria  in  section 
507(c)(1)  of  the  CAA; 

(2)  A  process  for  public  notice  and 
comment  on  grants  of  eligibility  to 
sources  that  do  not  meet  the  provisions 
of  sections  507(c)(lKC),  (D),  and  (E)  of 
the  CAA,  but  do  not  emit  more  than  100 
tpy  of  all  regulated  pollutants; 

(3)  A  process  for  exclusion  from  the 
small  business  stationary  source 
definition,  after  consultation  with  the 
EPA  and  the  Small  Business 
Administration  Administrator  and  after 
providing  notice  and  opportunity  for 
public  comment,  of  any  category  or 
subcategory  of  sources  that  the  FDEP 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA. 

Proposed  Action 

In  this  action,  EPA  is  proposing  to 
approve  the  PROGRAM  SIP  revision 
submitted  by  the  State  of  Florida 
through  the  FDEP.  The  public  should  be 
advised  that,  to  be  considered, 
comments  must  be  received  by  May  26, 
1994. 


>  Section  507(e)(1)(B)  requires  the  CAP  to  report 
on  the  compliance  of  the  SBAP  with  these  three 
Federal  statutes.  However,  since  state  agencies  are 
not  required  to  comply  with  them.  EPA  believes 
that  the  state  PRCX^RAM  must  merely  require  the 
CAP  to  report  on  whether  the  SBAP  is  adhering  to 
the  general  principles  of  these  federal  statutes. 


This  action  has  been  classified  as  i 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  fitim  Michael  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  US  EPA’s  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than '50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  l/.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

By  today’s  action,  EPA  is  proposing  to 
approve  a  PROGRAM  created  for  the 
purpose  of  assisting  small  businesses  in 
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complying  with  existing  statutory  and 
regulatory  requirements.  The  program 
does  not  impose  any  new  regulatory 
burden  on  small  businesses;  it  is  a 
program  imder  which  small  businesses 
may  elect  to  take  advantage  of  assistance 
provided  by  the  state.  Therefore, 
because  the  EPA’s  proposed  approval  of 
this  program  does  not  impose  any  new 
regulatory  requirements  on  small 
businesses,  I  certify  that  it  does  not  have 
a  significant  economic  impact  on  any 
small  entities  afiected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Small  business  stationary  source 
technical  and  environmental  assistance 
program. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  April  14, 1994. 

John  H.  Hankinson,  Jr., 

Regional  Administrator.  ‘ 

[FR  Doc.  94-9941  Filed  4-22-94;  11:23  am] 
BILUNQ  CODE  6660-S0-P 


40  CFR  Part  439 

[FRL-4876-3] 

Rulemaking  for  the  Pharmaceuticals 
Manufacturing  Industry  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Public  meeting. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  developing 
regulations  that  will  apply  to  the 
pharmaceuticals  manufacturing 
industry.  The  regulations  are  scheduled 
to  be  proposed  in  August  1994,  and  EPA 
is  sponsoring  a  public  meeting  prior  to 
proposal. 

EPA  is  developing  effluent  Umitations 
guidelines  and  standards  under 
authority  of  the  clean  Water  Act.  The 
Agency  plans  to  proceed  with  this 
rulemaking  and  coordinate  this  effort 
with  the  development  of  maximum 
achievable  control  technology  standards 
under  authority  of  the  Clean  Water  Act. 
These  standards  are  due  to  be  developed 
on  a  separate  schedule. 

The  public  meeting  is  intended  to  be 
a  forum  in  which  EPA  can  report  on  the 
status  of  regulatory  development  and  in 
which  interested  parties  can  provide 
information  and  ideas  on  key  technical, 
scientific,  and  other  issues.  Other 
agenda  topics  for  this  public  meeting 
include  a  siunmary  of  data  collection 
activities,  options  development  and 
preliminary  technology-based  options 


selection.  A  document  relating  to  the 
above  topics  and  a  more  detailed  agenda 
will  be  available  at  the  meeting. 

DATES:  The  date  for  the  public  meeting 
is  Monday,  May  23, 1994,  fi-om  9  a.m. 
to  5  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  U.  S.  Geological  Survey 
National  Center  Auditorium,  12201 
Sunrise  Valley  Drive,  Reston,  VA. 
Seating  will  be  available  for 
approximately  125  attendees. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Frank  Hund  at  EPA — by  mail  at  USEPA, 
Engineering  and  Analysis  Division,  Mail 
code  4303,  401  M  St.,  SW.  Washington, 
DC  20460;  by  telephone  at  (202)  260- 
7182. 

Dated:  April  12, 1994. 

Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc.  94-9566  Filed  4-25-94;  8:45  am) 
BILUNO  CODE  eS60-50-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  74-14;  Notice  88] 

RIN  2127-AE48 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA);  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
require  Type  2  safety  belts  either  to  be 
integrated  with  the  vehicle  seat  or  to 
provide  a  means  of  adjustability  to 
improve  the  fit  and  increase  the  comfort 
of  the  belt  for  a  variety  of  different  sized 
occupants.  NHTSA  believes  that  some 
occupants  who  find  their  safety  belts  to 
be  uncomfortable,  either  wear  their 
safety  belts  incorrectly  or  do  not  wear 
their  safety  belts.  NHTSA  believes  that 
improving  safety  belt  fit  will  encourage 
the  correct  use  of  safety  belts  and  could 
have  the  potential  to  increase  the  overall 
safety  belt  usage  rate. 

DATES:  Comment  Date:  Comments  on 
this  notice  must  be  received  by  NHTSA 
not  later  than  June  27, 1994. 

Effective  Date:  If  adopted,  the 
proposed  amendment  would  become 
effective  September  1, 1996. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  set  forth 
in  the  heading  of  this  notice  and  be 
submitted  to:  NHTSA  Docket  Section, 
room  5109,  400  Seventh  Street  SW., 


Washington,  DC  20590.  The  NHTSA 
Docket  Section  is  open  to  the  public 
from  9:30  am  to  4  pm  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clarke  Harper,  Frontal  Crash  Protection 
Division,  Office  of  Vehicle  Safety 
Standards,  NRM-12,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Mr.  Harper 
can  be  reached  by  telephone  at  (202) 
366-^916. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  2503(4)  of  the  “Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991”  requires  the  NHTSA  to  address 
the  matter  of  improved  design  for  safety 
belts  (Pub.  L.  102-240).  In  response  to 
this  statutory  mcmdate,  NHTSA  issued 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  May  29, 1992 
(57  FR  22687).  The  ANPRM  listed  three 
rulemaking  options  and  posed  ten 
questions.  The  options  included; 

A.  Take  No  Regulatory  Action  at  This 

Time. 

B.  Adopt  Detailed  Regulatory 

Requirements  to  Ensure  Proper  Belt 

Fit. 

C.  Adopt  a  General  Requirement  that 

Safety  Belts  Adjust  to  Fit  Different 

Sized  CX:cupants. 

The  ten  questions  asked  for 
information  on  costs  and  benefits,  and 
for  comments  on  the  test  procedure.  The 
ANPRM  also  included  a  discussion  of 
the  types  of  complaints  the  agency 
receives  concerning  belt  fit.  Finally,  the 
ANPRM  explained  that  any  proposal 
addressing  safety  belt  fit  will  encourage 
the  correct  use  of  safety  belts  and  could 
have  the  potential  to  increase  safety  belt 
use.  Of  those  persons  who  currently  do 
not  use  safety  belts  because  of  improper 
fit,  some  would  respond  to  the 
improved  fit  by  beginning  to  use  their 
belts  or  by  wearing  them  more 
fi'equently. 

Research 

Since  the  ANPRM,  the  agency  has 
conducted  research  on  the  issue  of 
safety  belt  fit.  A  detailed  discussion  of 
this  research  can  be  found  in  a  technical 
paper  titled  “Improved  Design  for  Safety 
Belts,”  a  copy  of  which  has  been  placed 
in  the  docket  for  this  rulemaking.  For 
this  paper,  the  agency  surveyed  eight 
vehicles  with  non-adjustable  shoulder 
belts  and  seven  vehicles  with  various 
types  of  adjustable  shoulder  belts  to 
determine  how  well  the  belts  fit  a  family 
of  dummies  (the  six-year-old,  the  5th 
percentile  female,  the  50th  percentile 
male,  and  the  95th  percentile  male).  The 
survey  used  the  comfort  zone  described 
in  the  ANPRM  (Option  B),  modified  as 
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appropriate  for  the  different  sized 
dummies. 

In  the  vehicles  with  non-adjustable 
shoulder  belts,  the  belt  was  within  the 
comfort  zone  32.3  percent  of  the  time 
for  the  six-year-old  dummy,  94.3 
percent  for  the  5th  percentile  female, 

51.2  percent  for  the  50th  percentile 
male,  and  57.1  percent  for  the  95th 
percentile  male.  For  the  adult  dummies, 
these  results  do  not  correlate  with  the 
pattern  of  belt  fit  complaints  received  by 
the  agency.  The  complaints  are  often 
from  shorter  adults,  suggesting  that 
height  may  not  be  the  only  factor  that 
affects  safety  belt  fit.  For  example,  the 
agency  observed  that,  for  two  persons  of 
the  same  height,  the  belt  path  was 
higher  (approaching  the  neck)  on  the 
person  with  a  larger  torso.  The  agency 
also  observed  that  belts  tend  to  ride 
higher  on  the  torso  as  the  relative 
position  of  the  belt  anchorage  and  seat 
are  changed  so  that  the  anchorage  is 
farther  to  the  rear  in  relation  to  the  seat. 
This  movement  of  the  belt  occurs 
because  the  belt  tends  to  seek  the 
straightest  line  path  between  its 
anchorages. 

In  vehicles  with  adjustable  shoulder 
belts,  the  belts  were  within  the  comfort 
zone  33.3  percent  of  the  time  for  the  six- 
year-old  dummy,  95  percent  for  the  5th 
percentile  female,  05.7  percent  for  the 
50th  percentile  male,  and  100  percent 
for  the  95th  percentile  male.  These 
results  show  that  currently  available 
adjustable  shoulder  belt  designs  do 
improve  safety  belt  fit  for  adults.  The 
significantly  lower  percentage  of  both 
non-adjustable  and  adjustable  belts 
within  the  comfort  zone  for  the  six-year- 
old  dummy  suggests  that  additional 
means,  such  as  booster  seats,  are 
necessary  for  comfortable  belt  fit  for 
such  persons.  Booster  seats  will  raise 
the  proper  fit  to  over  80  percent. 

The  agency  also  considered  the 
effectiveness  of  integrating  safety  belts 
into  seats  to  provide  the  necessary 
comfort.  During  the  research,  the  agency 
was  able  to  gain  access  to  only  a  single 
vehicle  equipped  with  an  integrated 
safety  belt:  The  Mercedes  Benz  500SL 
convertible.  This  particular  system  also 
included  an  upper  adjustable  anchorage 
on  the  seat.  The  survey  of  adult  human 
subjects  indicated  the  safety  belt  did  fit 
the  range  of  adult  occupants. 

The  vehicles  with  adjustable  shoulder 
belts  were  also  surveyed  using  live  test 
subjects  having  the  approximate 
physical  dimensions  of  the  six-year-old, 
5th  percentile  female,  50th  percentile 
male,  and  95th  percentile  male 
dummies.  The  six-year-old  human  test 
subject  reported  a  good  fit  10.5  percent 
of  the  time,  and  the  50th  percentile  male 
test  subject  95.7  percent  of  the  time. 


while  the  5th  percentile  female  and  95th 
percentile  m^le  test  subjects  reported  a 
good  fit  100  percent  of  the  time.  These 
results  also  support  the  agency’s 
conclusion  that  adjustable  shoulder 
belts  can  fit  a  wide  range  of  adult 
occupants. 

Comments  on  the  ANPRM 

The  agency  received  33  comments  in 
response  to  the  ANPRM.  In  general,  the 
commenting  manufacturers  did  not 
support  continuation  of  this  rulemaking, 
while  commenting  consumer  advocates 
believed  that  the  agency  should  address 
the  issue  of  belt  fit.  Commenters  did  not 
provide  any  information  on  potential 
benefits  other  than  anecdotal 
information  from  consumer  surveys. 

A  number  of  questions  were  raised 
concerning  the  test  procedure  for 
Option  B.  Some  commenters  stated  that 
it  was  not  appropriate  to  test  the  six- 
year-old  dummy  in  the  driver's  seat. 
Other  commenters  stated  that  the  95th 
percentile  adult  male  dummy  might  not 
fit  in  some  rear  seats.  A  number  of 
comments  were  also  received 
concerning  the  positioning  procedures 
for  the  dummies. 

Commenters  also  raised  questions 
concerning  the  test  zone  described  in 
the  ANPRM.  NHTSA  reviewed  the  test 
zone  as  part  of  the  research  described 
above  and  found  that  the  shoulder  zone 
was  redundant  and  the  chest  zone  was 
mislocated  on  some  dummies  (e.g.,  the 
chest  zone  intersected  the  neck  of  the 
six-year-old  dummy).  Therefore,  for  the 
research,  the  sternum  reference  point 
and  the  width  of  the  shoulder  zone  were 
modified  for  each  dummy,  using  the 
sitting  height  listed  in  S7.1.3  of 
Standard  No.  208  as  a  guide  to  adjust 
the  measurement  in  reference  to  the 
50th  percentile  male  dummy. 

Some  commenters  expressed  concern 
that  attempts  to  improve  seat  belt  fit 
through  providing  means  of 
adjustability  could  lead  to 
misadjustment  of  belts,  which  could,  in 
turn,  increase  the  potential  for  injury. 
The  agency  conducted  dynamic  sled 
tests  simulating  a  48.3  kin/h  barrier 
impact  using  adjustable  shoulder  belts 
that  were  improp>erly  positioned.  In 
some  cases  dummy  measurements 
improved,  while  in  other  cases 
measurements  were  worse.  However,  it 
should  be  stressed  that  these  results 
were  based  on  an  adjustable  belt  range 
of  approximately  16  centimeters,  which 
is  much  greater  than  the  adjustment 
available  in  current  vehicles  or  that  is 
required  by  this  proposal.  At  this  time, 
the  agency  does  not  have  any 
information  on  the  effect  of  an 
adjustment  in  the  5  centimeter  range  on 
dummy  measurements. 


Proposal 

After  reviewing  the  comments  and  the 
research  results,  NHTSA  has  tentatively 
concluded  that  belts  which  provide 
better  fit,  would,  in  turn,  promote 
increased  belt  usage.  Accordingly,  the 
agency  is  proposing  to  require  Type  2 
safety  belts  either  to  be  integrated  with 
the  vehicle  seat  or  provide  a  means  of 
adjustability  to  improve  the  fit  and 
increase  the  comfort  of  the  belt  for  a 
variety  of  different  sized  occupants. 

The  agency  has  decided  not  to 
propose  detailed  requirements.  First,  the 
detailed  test  procedure  in  the  ANPRM 
would  not  provide  an  adequate  means 
of  identifying  improper  fit  on  the  wide 
variety  of  sizes  and  shapes  of  vehicle 
occupants.  As  discussed  above,  the 
agency  research  showed  that  the 
proposed  test  procedure,  using  test 
dummies,  had  a  much  different  result 
than  the  comfort  levels  reported  by 
human  subjects  during  the  research 
survey.  The  human  adults  were  more 
comfortable  with  the  safety  belt  fit  than 
the  dummy  fit  indicated.  Conversely, 
the  human  child  discomfort  and  misfit 
were  much  worse  than  the  dummy  fit 
indicated. 

Next,  the  results  of  the  agency’s 
research  lead  to  the  conclusion  that 
currently  available  non-adjustable  belts 
fit  small  adults  better  than  they  fit  large 
adults.  This  does  not  correlate  well  with 
the  complaints  received  by  the  agency. 
For  these  reasons,  the  agency  does  not 
believe  that  the  test  procedure  suggested 
in  the  ANPRM  addresses  the  cause  of 
real-world  fit  problems.  In  addition, 
comments  to  the  ANPRM  raised  a 
number  of  unresolved  questions 
concerning  the  test  procedure.  These 
include  a  potentially  uncomfortable 
location  of  the  test  zone  on  human 
subjects,  the  need  to  develop 
positioning  procedures  for  the  various 
dummies,  and  the  need  to  develop  and 
add  specifications  for  the  5th  percentile 
female  and  95th  percentile  male 
dummies  in  49  CTR  Part  572. 

The  agency  has  examined  a  number  of 
different  vehicles  that  provide  some 
means  of  adjusting  the  shoulder  belt 
portion  of  the  safety  belt.  For  example, 
Volvo  offers  a  design  in  which  the 
shoulder  belt  webbing  is  fed  through  a 
slot  in  the  pillar  at  different  angles  as 
increasing  amounts  of  webbing  are 
spooled  off  the  retractor.  A  number  of 
manufacturers  offer  a  design  in  which 
the  upper  anchorage  can  be  manually 
moved  vertically  to  a  set  number  of 
positions.  Mercies  Benz  offers  similar 
designs  which  adjust  automatically  as 
either  the  seat  or  head  rest  position  is 
adjusted.  Another  design  used  to 
maintain  proper  shoulder  belt  position 
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is  a  design  in  which  the  inboard 
anchorage  is  mounted  on  the  seat  and 
moves  with  the  seat,  while  the  outboard 
anchorage  is  mounted  on  the  vehicle 
chassis.  Some  manufacturers  have 
chosen  to  use  both  an  upper  adjustable 
anchorage  and  an  inboard  movable 
anchorage  on  the  same  safety  belt. 
NHTSA  believes  that  all  of  these  designs 
offer  good  degrees  of  adjustment. 

In  addition,  some  manufacturers  have 
safety  belts  integrated  with  the  seats. 
While  the  anchorages  for  these  belts  are 
not  adjustable,  this  type  of  belt  appears 
to  provide  a  good  fit  for  a  wide  range  of 
occupants  because  the  upper  and  lower 
anchorages  maintain  a  constant  position 
relative  to  the  seat  and  the  occupant, 
regardless  of  the  seat  adjustment.  As  a 
result  of  being  on  the  seat,  the  upper 
anchorage  is  typically  farther  forward 
relative  to  the  occupant  than  is  the 
upper  anchorage  for  belts  that  are 
neither  adjustable  nor  integrated.  As  a 
result,  the  belt  does  not  ride  as  high  as 
it  attempts  to  seek  the  straightest  line 
between  the  anchorages.  As  discussed 
previously  in  this  notice,  the  agency’s 
research  noted  this  problem  with  belt 
anchorages  that  were  far  behind  the 
occupant.  Therefore,  NHTSA  is 
proposing  that  a  Type  2  safety  belt  must 
either  be  equipped  with  an  adjustable 
anchorage  or  be  integrated  with  the  seat. 

Some  commenters  stated  that  a 
general  requirement  that  belts  be 
adjustable  would  not  be  effective 
because  it  would  allow  manufacturers  to 
call  any  design  w’ith  any  degree  of 
movement  an  “adjustable”  belt.  They 
could  do  this  even  if  the  amount  of 
adjustability  did  not  improve  safety  belt 
fit  for  many  occupants.  NHTSA  has 
observed  some  safety  belt  designs  that 
might  be  considered  meeting  a  broad 
definition  of  “adjustable”  (e.g.,  rotating 
D-rings),  but  which  NHTSA  believes  do 
not  offer  sufficient  adjustment  to  ensure 
that  the  belts  would  fit  a  wide  range  of 
occupants.  Agency  research  found  that 
on  eight  different  designs  of  upper 
adjustable  anchorages,  the  overall 
anchorage  travel  ranged  from  5.8 
centimeters  to  10.1  centimeters.  For 
inboard  movable  anchorages,  the 
anchorages  all  moved  more  than  19 
centimeters,  always  the  entire  distance 
of  seat  travel.  Conversely,  the  rotating  D- 
rings  provide  no  travel.  Therefore,  the 
value  of  five  centimeters  appears  to  be 
a  reasonable  lower  limit  for  anchorage 
adjustment.  For  this  reason,  NHTSA  is 
specifying  that  manufacturers  installing 
a  means  of  adjustment  must  use  designs 
that  provide  at  least  five  centimeters  of 
adjustability.  NHTSA  believes  that  all  of 
the  effective  designs  discussed  above 
provide  at  least  this  amount  of 
adjustment. 


Most  of  the  adjustable  belts  currently 
available  are  installed  at  fiont  seating 
positions.  For  the  rear  seats,  NHTSA  is 
aware  of  General  Motor’s  “Child 
Rerouter.”  This  design  utilizes  a  clip 
through  which  the  shoulder  belt  can  be 
routed  to  change  the  shoulder  belt 
angle.  NHTSA  is  also  aware  of  the 
integrated  safety  belt  on  the  rear  seat  of 
the  Volvo  850  station  wagon.  Also,  a 
few  Mercedes  Benz  models  (300S, 

300SE)  incorporate  automatically 
adjusting  shoulder  anchorages  in  the 
rear  seat.  NHTSA  requests  comments  on 
various  designs  that  may  be  used  to 
comply  with  the  proposed  requirements 
in  the  rear  seats,  the  practicability  of 
these  designs,  and  the  costs  of  these 
designs.  NHTSA  requests  comments  on 
the  need  for  better  belt  fit  for  adults  at 
rear  seating  positions. 

As  discussed  previously  in  this 
notice,  NHTSA’s  research  shows  that 
this  requirement  alone  will  not  be 
sufficient  to  address  belt  fit  problems  of 
small  children.  The  agency  believes  that 
the  need  exists  for  the  use  of  belt¬ 
positioning  child  booster  seats  or 
another  means  of  achieving  a  good  fit, 
adjustability  of  the  safety  belt  alone  is 
not  sufficient.  The  agency  has  recently 
published  an  NPRM,  also  mandated  by 
the  “Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,”  to  address 
issues  related  to  belt-positioning  child 
booster  seats  (58  FR  46928;  September 
3, 1993).  The  NPRM  proposed  to  amend 
Standard  No.  213,  “Child  Restraint 
Systems,”  to  permit  the  manufacture 
and  sale  of  belt-positioning  seats  by 
removing  the  impediments  in  the 
current  standard  to  the  production  of 
these  seats.  The  proposal  included  a  test 
procedure  and  labeling/informational 
requirements.  The  comments  received 
on  that  notice  are  currently  being 
evaluated  by  the  agency. 

NHTSA  also  requests  comments  on 
the  regulatory  language  proposed  in  this 
notice.  Are  there  any  safety  belt  designs 
that  adjust  to  fit  a  wide  range  of 
occupants  but  which  might  not  be 
considered  as  complying  with  this 
proposal?  Is  there  any  design  that  could 
fall  within  the  language  of  the  proposal 
but  which  a  commenter  believes  should 
not  be  allowed  because  it  does  not  fit  a 
sufficiently  wide  variety  of  occupants? 
NHTSA  requests  that  commenters 
address  both  why  a  design  does  (or 
doesn’t)  comply  with  the  proposed 
requirements  and  why  the  design 
should  (or  shouldn’t)  be  allowed. 

NHTSA  discussed  in  the  ANPRM  the 
increased  number  of  complaints 
concerning  safety  belt  fit  in  recent  years. 
The  agency  stated  improving  safety  belt 
fit  should  increase  belt  usage  and  that 
increased  usage  would,  in  turn,  yield 


safety  benefits.  At  the  same  time,  the 
agency  noted  that  there  might  be 
adverse  safety  consequences  if  belts 
were  not  adjusted  by  each  successive 
user  to  provide  the  appropriate  fit. 
NHTSA  asked  whether  it  was  possible 
to  quantify  the  benefits  of  a  rule  on 
improved  safety  belt  fit,  and  specifically 
whether  any  relevant  studies  or  other 
data  were  available.  The  agency  did  not 
receive  any  data  or  analysis  regarding 
the  issue  of  benefits. 

Accordingly,  NHTSA  again  asks 
commenters  to  address  this  issue. 

Would  the  rule  lead  to  an  increase  in 
belt  usage?  Would  the  rule  result  in  a 
reduction  in  belt  misuse?  For  example, 
would  it  reduce  the  instances  in  which 
occupants  place  the  shoulder  belt 
portion  of  a  lap/shoulder  belt  behind 
their  backs  or  under  their  arms?  What 
would  be  the  net  effect  of  the  rule  on 
safety?  What  relevant  studies  and  data 
exist?  For  example,  do  vehicle 
manufacturers  have  any  information 
showing  a  decrease  in  complaints  about 
safety  belt  fit  after  vehicle  models  have 
been  equipped  with  adjustable  shoulder 
belts? 

NHTSA  believes  that  occupants  need 
to  have  information  available  on  the 
proper  use  of  belt  adjustment  devices. 
However,  NHTSA  also  believes  that  the 
new  labeling  requirements  for  air  bags 
should  be  the  focus  for  information  in 
the  vehicle.  Therefore,  NHTSA  is  not 
proposing  a  requirement  to  label 
vehicles  but  is  proposing  instead  to 
require  information  instructions  on 
proper  use  in  the  owner’s  manual  for 
vehicles  with  manually  adjustable  belts. 
Because  the  occupant  does  not  have  to 
take  any  action  to  ensure  proper  fit, 
devices  which  provide  automatic 
adjustment,  including  integrated  seats, 
would  not  need  such  instructions.  In 
addition,  NHTSA  is  not  proposing 
specific  language  for  this  requirement  as 
NHTSA  believes  that  manufacturers  are 
in  the  best  position  to  determine  the 
best  means  of  providing  this 
information. 

If  adopted,  the  agency  proposes  to 
make  this  amendment  effective 
September  1, 1996.  NHTSA  believes 
many  vehicles,  currently  or  in  the  near 
future,  will  comply  with  this  safety  belt 
comfort  and  fit  requirement  to  satisfy 
consumer  demand.  Additionally,  this 
date  is  concurrent  with  the  beginning  of 
the  required  phase-in  of  manual  safety 
belts  and  air  bags.  Manufacturers  will  be 
able  to  take  advantage  of  the  redesign 
process  necessary  for  the  air  bag 
requirement  to  also  make  any  design 
changes  necessary  to  comply  with  this 
safety  belt  fit  requirement.  Considering 
these  two  factors,  the  agency  believes 
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that  two  years  leadtime  would  be 
sufficient. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  of  Transportation’s 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  reviewed 
under  E.0. 12866,  “Regulatory  Planning 
and  Review.’’  This  action  has  been 
determined  to  be  “significant”  under 
the  Department  of  Transportation’s 
regulatory  policies  and  procedures. 
NHTSA  estimates  that  the  annual 
economic  impact  of  this  proposed  rule 
would  be  between  $69  and  $92  million. 
The  range  reflects  cost  estimates  from 
NHTSA  and  the  manufacturers, 
respectively,  and  baseline  use  of 
technologies  as  of  model  year  1992 
vehicles.  The  cost  estimates  assume 
adjustable  upper  anchorages  will  be 
used  in  the  front  seat  of  4-door  vehicles 
and  other  vehicles  with  B-pillars  close 
to  the  front  seat  occupant  (e.g.,  pickups 
and  vans),  and  seat- frame-mounted 
anchorages  for  the  front  seat  of  2-door 
vehicles.  Child  rerouters  are  assumed  to 
be  used  in  the  rear  seats  of  all  vehicles 
with  rear  seating  positions.  If  all 
occupants  that  currently  wear  their  belt 
incorrectly  wore  their  belt  correctly,  an 
estimated  33  lives  could  be  saved  and 
833  moderate  to  critical  injuries  could 
be  reduced  annually. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses.  Few,  if  any,  of  the  vehicle 
manufacturers  qualify  as  small  entities. 
To  the  extent  that  any  affected  parties 
would  qualify  as  small  businesses,  the 
economic  impacts  associated  with  this 
proposal  would  not  be  significant,  as 
explained  above. 

Paperwork  Reduction  Act 

In  accordance  with  the  Papen^'ork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposed  rule  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 


Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and 
has  determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  notice  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 


at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  be 
amended  as  follows: 

1.  The  authority  citation  for  part  571 
of  title  49  would  continue  to  read  as 
follows: 

Authority:  15  U.S.C  1392, 1401, 1403, 
1407,  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.208  would  be  amended 
by  designating  existing  S7.1.2  and 
S7.1.3  as  S7.1.3  and  S7.1.4  and  adding 

a  new  S7.1.2  to  read  as  follows: 

§  571.208  Standard  No.  208,  Occupant 
Crash  Protection 
***** 

S7.1.2  Except  as  provided  in 
S7. 1.2.1  and  S7. 1.2.2,  for  each  Type  2 
seat  belt  assembly  which  is  required  by 
Standard  No.  208  (49  CFR  571.208),  the 
upper  anchorage,  or  the  lower 
anchorage  nearest  the  intersection  of  the 
torso  belt  and  the  lap  belt,  shall  include 
a  movable  component  which  provides  a 
minimum  of  two  adjustment  positions. 
The  distance  between  the  geometric 
center  of  the  movable  component  at  the 
two  extreme  adjustment  positions  shall 
be  not  less  than  five  centimeters, 
measured  linearly.  If  the  component 
must  be  moved  manually,  information 
shall  be  provided  in  the  owner’s  manual 
to  explain  how  to  adjust  the  seat  belt 
and  warn  that  misadjustment  could 
reduce  the  effectiveness  of  the  safety 
belt  in  a  crash. 

S7. 1.2.1  An  integrated  Type  2  seat 
belt  assembly  is  not  required  to  comply 
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with  the  *equirements  of  S7. 1.2.  A  Type 
2  seat  belt  assembly  is  considered  an 
integrated  assembly  if  the  seat  frame  is 
part  of  each  of  the  seat  belt  assembly 
anchorages,  as  defined  in  S3  of  Standard 
No.  210  (49  CFR  571.210). 

S7.1.2.2  As  an  alternative  to  meeting 
the  requirement  of  S7.1.2,  a  Type  2  seat 
belt  assembly  shall  provide  a  means  of 
automatically  moving  the  webbing  in 
relation  to  either  the  upi>er  anchorage, 
or  the  lower  anchorage  nearest  the 
intersection  of  the  torso  belt  and  the  lap 
belt.  The  distance  between  the  midpoint 
of  the  webbing  at  the  contact  point  of 
the  webbing  and  the  anchorage  at  the 
extreme  adjustment  positions  shall  be 
not  less  than  five  centimeters,  measured 
linearly. 

***** 

Issued  on;  April  21, 1994. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  94-10056  Filed  4-25-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  No.  940408-4108;  ID.  031594A] 

Endangered  and  Threatened  Species; 
Coho  ^mon  in  Scott  and  Waddell 
Creeks,  CA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION;  Notice  of  determination;  status 
review. 

SUMMARY:  NMFS  has  determined  that 
the  Scott  and  Waddell  Creeks  coho 
salmon  populations  in  central  California 
do  not  COTStitute  a  “species”  under  the 
Endangered  Species  Act  (ESA)  and, 
therefore,  do  not  qualify  for  listing 
under  the  ESA  at  this  time.  However,  as 
part  of  a  coast -wide  status  review  NMFS 
is  conducting  of  coho  salmon 
populations  in  California,  Idaho,  Oregon 
and  Washington.  NMFS  will  determine 
if  the  two  California  populations  are 
part  of  a  larger  evolutionarily  significant 
unit  that  qualifies  for  protection  under 
the  ESA.  A  review  of  Oregon  coho 
salmon  stocks  is  expected  to  be 
completed  in  July  1994  and  all  stocks  by 
October  1994. 

ADDRESSES:  Send  requests  for  technical 
reports  to  Craig  Wingert,  NMFS,  501 
West  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90802^213. 


FOR  FURTHER  INFORMATION  CONTACT; 
Margaret  C.  Lorenz,  Office  of  Protected 
Resources,  NMFS.  301/713-2322  or 
Craig  Wingert,  NMFS,  Southwest 
Region.  310/980-4021. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  11, 1993,  NMFS  received  a 
petition  from  the  Santa  Cruz  County 
Planning  Department  (petitioner)  to  add 
naturally  spawning  Scott  and  Waddell 
Creeks  coho  salmon  [Oncorhynchus 
kisutch)  to  the  list  of  threatened  and 
endangered  species  and  to  designate 
critical  habitat  under  the  ESA.  The 
petition  contained  information  on 
electrofishing  and  trapping  catch  data  to 
demonstrate  declining  population 
trends;  provided  information  on 
geographic  location,  spawning 
distribution,  and  anadromous  life 
history  to  illustrate  evolutionary 
significance;  and  provided  information 
on  geographical  isolation,  distinctive 
life  history  and  body  size 
diaracteristics,  and  effects  of  hatchery 
fish  to  illustrate  reproductive  isolation. 
NMFS  published  a  Federal  Register 
document  (58  FR  33605,  June  18, 1993) 
indicating  that  the  petition  presented 
substantial  scientific  information  that 
suggested  listing  might  be  warranted.  To 
ensure  a  comprehensive  review,  NMFS 
solicited  information  and  data 
concerning  the  present  and  historic 
status  of  the  Scott  and  Waddell  Creeks 
coho  salmon,  and  whether  this  stock 
qualifies  as  a  “species”  under  the  ESA. 
NMFS  also  requested  information  on 
areas  that  may  qualify  as  critical  habitat 
for  the  Scott  Creek  and  Waddell  Creeks 
coho  salmon.  NMFS  obtained 
information  and  data  from  several  State, 
Federal,  and  local  sources  concerning 
the  historic  and  present  coho  salmon 
abundance  and  distribution,  water 
quality,  fisheiy'  management  practices, 
land  management  practices,  hatchery 
management  impacts,  life  history 
characteristics,  and  stock  identification. 

Biological  Information 

The  NMFS  Southwest  Region 
prepared  a  technical  report  entitled: 
“Status  Review  for  Scott  Creek  and 
Waddell  Creek  Coho  Salmon”,  which 
provides  more  detailed  information, 
discussion,  and  references.  The  report  is 
available  upon  request  (see  ADDRESSES) 
and  is  summarized  below. 

Scott  Creek  and  Waddell  Creek  are 
neighboring  watersheds  that  flow  into 
the  Pacific  Ocean  within  4  miles  of  one 
another.  These  two  streams  are  located 
on  the  north  coast  of  Santa  Cruz  County 
approximately  15  miles  to  the  north  of 
the  City  of  Santa  Cruz.  California.  Scott 


Creek’s  main  stem  is  18  miles  long,  with 
35  miles  of  tributary  length,  and  a 
watershed  that  covers  35  square  miles. 
Waddell  Creek’s  main  stem  is  12  miles 
long,  with  45  miles  of  tributary  length, 
and  a  watershed  that  covers  26  square 
miles. 

Coho  salmon  [Oncorhynchus  kisutch] 
are  anadromous  along  the  Pacific  coast 
from  Chamalu  Bay,  Mexico,  to  Point 
Hope,  Alaska,  through  the  Aleutians, 
and  from  the  Anadyr  River,  U.S.S.R., 
south  to  Hokkaido,  Japan.  In  California, 
coho  salmon  historically  used  most  of 
the  accessible  coastal  streams  from 
Monterey  County  north  to  the  Oregon 
border. 

There  are  two  basic  life  history 
spawning  strategies  for  coho  salmon: 
Short-run  populations  which  utilize  the 
smaller  coastal  streams,  and  long-run 
coho  that  will  migrate  up  to  320  miles 
to  utilize  tributaries  of  large  coastal 
rivers.  Coho  salmon  may  begin  to  enter 
freshwater  in  September  but  usually 
enter  from  October  to  March,  peaking  in 
December  and  January.  In  Scott  and 
Waddell  Creeks,  spawning  of  coho 
salmon  primarily  takes  place  from  the 
end  of  December  through  mid-February, 
usually  coinciding  with  increased  storm 
flows.  After  spending  one  year  in 
freshwater,  juvenile  coho  salmon 
migrate  to  sea  where  they  usually  spend 
two  growing  seasons  before  they  return 
as  adults  to  freshwater  to  spawn  as  3- 
year-old  fish.  A  relatively  small  portion 
of  adult  male  coho  salmon  return  to 
spawn  after  only  one  year  at  sea,  and  are 
termed  jacks  or  grilses. 

Consideration  as  a  **Species” 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  the  Scott  and 
Waddell  Creeks  coho  salmon 
populations  would  have  to  be  a 
“species”  under  the  ESA.  The  ESA 
defines  a  “species”  to  include  any 
“distinct  population  segment  of  any 
species  of  vertebrate  *  *  *  which 
interbreeds  when  mature.”  NMFS 
published  a  policy  (November  20, 1991; 
56  FR  58612)  on  how  it  will  apply  the 
ESA  species  definition  in  evaluating 
Pacific  salmon.  This  policy  states  that  a 
salmon  population  will  be  considered 
distinct,  and  hence  a  species  under  the 
ESA.  if  it  represents  an  evolutionarily 
significant  unit  (ESU)  of  the  biological 
species. 

The  population  must  satisfy  two 
criteria  to  be  considered  an  ESU: 

(1)  It  must  be  reproductively  isolated 
from  other  conspecific  population  units; 
and 

(2)  It  must  represi  .it  an  important 
component  in  the  evolutionary  legacy  of 
the  biological  species.  The  first 
criterion,  reproductive  isolation,  need 
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not  be  absolute,  but  must  be  strong 
enough  to  permit  evolutionarily 
important  differences  to  accrue  in 
different  population  units. 

The  second  criterion  is  met  if  the 
population  contributed  substantially  to 
the  ecological/genetic  diversity  of  the 
species  as  a  whole.  Further  guidance  on 
the  application  of  this  policy  is 
contained  in,  “Pacific  salmon 
[Oncorhynchus  spp.)  and  the  Definition 
of  Species  under  the  Endangered 
Species  Act,"  which  is  available  upon 
request  (see  ADDRESSES). 

Reproductive  Isolation 

For  this  criterion,  NMFS  considered 
information  provided  by  the  petitioner, 
information  provided  by  knowledgeable 
sources,  scientific  documents,  and 
commercial  reports  concerning  the 
isolation  of  Scott  and  Waddell  Creeks 
from  other  coho  salmon  spawning 
streams,  the  distance  of  the  Scott  and 
Waddell  Creek  populations  to  other 
coho  salmon  populations,  the  time  of 
peak  spawning,  and  a  north-south 
genetic  difference. 

Available  information  does  not  make 
a  strong  case  for  reproductive  isolation 
of  Scott  and  Waddell  Creeks  coho 
salmon.  Marked  coho  salmon  from  Scott 
and  Waddell  Creeks  have  been  caught  in 
the  Noyo  River  200  miles  to  the  north 
near  Fort  Bragg,  CA,  and  in  the  San 
Lorenzo  River  15  miles  to  the  south  in 
the  City  of  Santa  Cruz,  CA.  Therefore, 
distance  in  the  ocean  is  not  a  good 
measure  of  reproductive  isolation  from 
other  coho  salmon  populations. 

The  San  Lorenzo  River  coho  salmon 
population  is  primarily  a  hatchery 
maintained  population  that  has  been 
extensively  stocked  with  coho  salmon 
from  numerous  other  northern 
watersheds  for  over  70  years.  Although 
the  loss  of  other  coho  salmon 
opulations  south  of  San  Francisco  Bay 
as  isolated  these  populations,  the 
distance  of  the  Scott  and  Waddell 
Creeks  populations  to  other  north-coast 
coho  salmon  streams  is  well  within 
their  migration  range  based  on  their 
reported  straying  over  the  last  50  years. 

Many  small  coastal  streams  in 
California  and  Oregon  are  closed  by 
sand  bars  at  their  mouths  during  a 
portion  of  the  year.  Generally,  fish 
cannot  enter  the  stream  until  the  sand 
bar  is  broken,  usually  by  the  first  heavy 
rains  Although  the  formation  of  a  sand 
bar  may  temporarily  act  as  a  migration 
barrier,  it  does  not  represent  a 
reproductive  isolation  mechanism. 

The  timing  of  coho  salmon  spawning 
runs  may  be  partly  genetically  based, 
but  it  is  also  subject  to  modification  by 
streamflow,  water  temperature,  and 
other  environmental  variables.  Data 


from  other  river  systems  indicate  that 
the  timing  of  spawning  migrations  is 
generally  attributed  to  an  increase  of 
stormflow  nmoff  (usually  occurring 
earlier  in  the  northern  range  of  coho 
salmon  populations),  whi^  allows  the 
salmon  to  migrate  through  the  lagoons/ 
estuaries  and  higher  up  the  river 
systems  to  their  natal  tributaries. 

Since  studies  in  the  1930’s  and 
1940’s,  there  has  been  an  apparent  shift 
in  peak  spawning  migration  timing  by 
coho  salmon  in  ^ott  and  Waddell 
Creeks  to  several  weeks  later  in  the 
season.  Spawning  migrations  in  most 
California  coastal  sL'eams  and  rivers 
have  shifted  to  later  in  the  spawning 
season,  possibly  due  to  degraded 
conditions  within  the  watersheds, 
rivers,  and  estuaries.  The  loss  of  largo 
woody  debris  within  stream  systems 
which  helps  flush  out  sediment  and 
creates  deep  holding  pools,  excessive 
diversion  of  drought  limited  flows 
which  increases  water  temperatures, 
and  a  reduction  in  area  and  volume  of 
most  estuaries  and  rivers  due  to  filling 
with  sediment,  may  have  created 
conditions  in  which  coho  salmon  can 
no  longer  access  or  survive  in  rivers 
until  the  start  of  heavy  winter  rains. 
Although  other  explanations  are 
possible,  the  year-to-year  variation  in 
the  timing  of  coho  spawning  migrations 
in  Scott  and  Waddell  Creeks  are  similar 
and  wdthin  the  range  of  run  times 
reported  for  other  coho  salmon 
populations  in  California  and  Oregon. 
The  modest  difference  in  peak  spawm 
timing  cited  by  the  petitioner  may 
reflect  (or  may  be  the  result  of) 
reproductive  isolation,  but  the  best 
available  data  is  inconclusive  regarding 
the  cause  of  this  difference. 

The  petitioner  cited  evidence  for  the 
existence  of  a  genetic  difference 
between  the  Scott  and  Waddell  Creeks 
coho  salmon  populations  and  other 
coho  salmon  populations  in  California. 

However,  the  results  from  the  genetic 
study  cited  by  the  petitioner  showed 
that  the  greatest  differentiation,  though 
quite  low,  was  between  Scott  Creek  and 
Waddell  Creek,  the  two  California 
populations  that  are  in  the  closest 
proximity.  The  results  from  the  limited 
number  of  allozyme  studies  conducted 
on  coho  salmon  populations  in 
California  are  similar  to  those  obtained 
for  coho  populations  in  Oregon, 
Washington,  and  British  Columbia. 

Little  pattern  in  the  distribution  of 
variant  alleles  or  genetic  variation  was 
observed,  and  only  weak  associations 
between  genetic  identity  and  geographic 
location  were  found.  The  estimated 
average  number  of  individuals 
exchanging  genes  among  the  California 
populations  of  coho  salmon  studied  was 


greater  than  1.0  fish  per  generation, 
which  is  large  enough  to  prevent  the 
tendency  for  fixation  of  different  alleles 
in  diflerent  populations.  Overall,  the 
genetic  data  compiled  for  this  status 
review  failed  to  demonstrate  that  the 
Scott  and  Waddell  Creeks  coho  salmon 
populations  as  a  group  are  distinct  from 
other  coastal  coho  salmon  populations. 

Evolutionary  Significance 

NMFS  considered  information 
provided  by  the  petitioner  on  distinctive, 
differences  in  habitat  characteristics  and 
life  history  traits  between  Scott  and 
Waddell  Creeks  coho  salmon  and  other 
California  coho  salmon  populations,  as 
well  as  the  effects  of  hatchery  influence 
on  these  populations.  Distinctive 
differences  in  habitat  characteristics 
included  spawning  in  habitats 
characterized  by  highly  mobile 
sediment  bedloads  and  extreme 
hydrological  cycles.  Distinctive  life 
history  characteristics  included  the 
reduced  number  of  eggs  produced  by 
female  coho  salmon  that  spawn  in  ^ott 
and  Waddell  Creeks. 

Many  of  the  habitat  characteristics 
and  life  history  traits  exhibited  by  coho 
salmon  in  Scott  and  Waddell  Creeks  are 
found  in  other  coho  salmon  population.s 
in  California.  Many  of  the  streams  and 
rivers  in  California  exhibit  similar 
elevated  summer/fall  water 
temperatures  and  extreme  winter-flow 
bedload  movements  and  hydrologic 
cycles.  The  extreme  hydrologic  cycles 
and  resultant  bedload  movement  found 
in  Scott  and  Waddell  Creeks 
undoubtedly  affect  the  success  of  early 
spawning  coho  salmon  in  these 
watersheds.  However,  these  conditions 
are  similar  to  those  found  in  most  of 
California's  coastal  streams  and  rivers. 
Excessive  use  or  diversion  of  drought 
limited  flows  in  Scott  and  Waddell 
Creeks,  as  well  as  other  systems,  has 
probably  exacerbated  the  problems 
created  by  poor  land  use  management 
and  stream  habitat  conditions. 

Also,  we  have  no  data  to  indicate  that 
Scott  and  Waddell  Creeks  coho  salmon 
egg  production  is  related  to  the  smaller 
average  size  of  these  fish  in  comparison 
to  other  coastal  coho  salmon 
populations.  The  number  of  eggs 
produced  by  a  female  coho  salmon,  in 
and  by  itself,  does  not  indicate  that 
there  are  differences  between 
populations  from  other  watersheds. 

Each  river  system  is  highly  variable  in 
year  to  year  production  and  a  smaller 
size  of  ^ult  spawner  may  result  from 
the  overharvesting  of  larger  individuals. 
The  number  of  eggs  produced  by  Scott 
Creek  and  Waddell  Creek  coho  salmon 
were  within  the  range  reported  from 
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other  coho  salmon  populations  along 
the  entire  west  coast. 

NMFS  found  some  records  of 
hatchery  releases  of  other  coho  salmon 
stocks  into  Scott  and  Waddell  Creeks,  as 
well  as  most  of  the  central  California 
coastal  streams,  from  the  early  1900’s 
throu^  the  early  1970’s.  The  limited 
number  of  fish  stocking  records 
indicated  that  Scott  and  Waddell  Creeks 
were  planted  with  approximately  a  total 
of  500,000  and  130,000  coho  salmon  by 
and  juveniles,  respectively,  from 
numerous  other  watersheds.  More  than 
2,000,000  coho  salmon  fry  and  juveniles 
have  been  planted  in  Santa  Cruz  County 
streams  with  coho  salmon  stocks  frum 
Washington,  Oregon,  and  northern 
Cahfomia.  The  magnitude  (and  likely 
effect)  of  early  coho  salmon  fry  releases 
was  probably  fairly  small.  However, 
starting  in  the  1950’s,  extensive  juvenile 
coho  salmon  plants  began.  Even  though 
Scott  and  Waddell  Creeks  have  not  bwn 
planted  with  outside  sources  of  coho 
salmon  since  the  early  to  mid-1970’s, 
the  effects  of  continuous  hatchery  plants 
prior  to  that  time  may  have  affected  any 
distinctive  phenotypic  and  life  history 
traits  that  originally  existed  in  these 
populations. 

Conclusion 

After  a  thorough  analysis  of  all 
information  available,  NMFS  has ' 
determined  that  the  Scott  and  Waddell 
Creeks  coho  salmon  populations  do  not 
represent  a  “species”  under  the  ESA. 
Therefore,  a  proposal  to  list  these 
populations  under  the  ESA  is  not 
warranted  at  this  time.  However,  these 
populations  may  be  part  of  a  larger  ESU 
whose  extent  has  not  yet  been 
determined.  Whether  this  larger  ESU 
merits  protection  under  the  ESA  cannot 
be  determined  at  this  time.  NMFS  will 
attempt  to  identify  the  larger  ESU  that 
contains  the  Scott  and  Waddell  Creeks 
coho  salmon  populations  as  part  of  an 
ongoing  status  review  of  all  coastal  coho 
salmon  populations  in  California, 
Oregon,  Washington,  and  Idaho.  This 
status  review  is  being  conducted  in 


response  to  a  petition  received  July  21, 
1993,  to  list  five  stocks  of  coho  salmon 
in  Oregon  and  a  petition  received 
OctobOT  20, 1993,  to  list  all  coho  salmon 
stocks  in  Califrania,  Oregon, 
Washington,  and  Idaho. 

Dated:  April  19, 1994. 

Nancy  Foster, 

Deputy  Assistant  AdministratM'  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  94-9995  Filed  4-25-94;  8:45  ami 
BILLING  CODE  3S10-22-P 


50  CFR  Part  641 
p.D.  041994B] 

Reef  Rsh  Fishery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Coimcil  (Council)  has  submitted 
Amendment  9  to  the  Fishery 
Management  Flam  for  the  R^f  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP) 
for  review  by  the  Secretary  of  Commerce 
(Secretary).  Written  comments  are 
requested  from  the  public. 

DATES:  Written  comments  must  be 
received  on  or  before  June  17, 1994. 
ADDRESSES:  Comments  must  mailed  to 
the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive,  St. 
Petersbiug,  FL  33702. 

Requests  for  copies  of  Amendment  9, 
which  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  should  be  sent  to  the 
Council,  5401  W.  Kennedy  Boulevard, 
suite  331,  Tampa,  FL  33609-2486,  FAX 
813-225-7015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Sadler,  813-893-3161. 


SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  amd 
Management  Act  (Magnuson  Act) 
requires  that  a  council-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  the  Secretary  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  tunendment,  immediately 
publish  a  notice  that  the  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comment  in  determining 
approvability  of  the  amendment. 

Amendment  9  proposes  to: 

(1)  Authorize  the  collection  of 
historical  red  snapper  landings  data 
needed  to  evaluate  red  snapper  effort 
management  alternatives  and  to  identify 
individuals  who  may  qualify  for  initial 
participation  in  a  red  snapper  effort 
management  regime;  and 

(2)  Extend  the  current  moratorium  on 
reef  fish  permits  and  the  red  snapper 
endorsement  system,  including  its 
associated  trip  and  landing  limits, 
through  December  31, 1995,  imless 
replaoad  earlier  by  a  red  snapper  effort 
management  system.  Red  snapper 
commercial  landings  data  for  1990, 

1991,  and  1992  would  be  collected  from 
vessel  owners  or  from  operators  of 
permitted  vessels  for  which  the  permit 
was  based  on  the  earned  income 
qualification  of  an  operator.  Data  would 
also  be  collected  to  identify  “historical 
captains”  in  the  red  snapper  fishery  and 
to  obtain  information  on  their  landings 
of  red  snapper  and  their  share 
arrangements  with  vessel  owners. 

Proposed  regulations  to  implement 
Amendment  9  are  scheduled  for 
publication  within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  21, 1994. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-10043  Filed  4-21-94;  4:38  pm) 
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statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program; 

Investment  Opportunity 

The  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Government 
of  Zimbabwe  (“Borrower”)  as  part  of 
USAID’s  development  assistance 
program.  The  proceeds  of  these  loans 
will  be  used  for  mortgage  finance  and  to 
finance  shelter-related  infrastructure  for 
low-income  families  in  Zimbabwe.  At 
this  time,  the  Government  of  Zimbabwe 
has  authorized  USAID  to  request 
proposals  hxnn  eligible  lenders  for  a 
loan  under  this  pro^?am  of  Fifteen 
Million  U.S.  Dollars  (US$15,000,000). 
The  name  and  address  of  the  Borrower’s 
representatives  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  Zimbabwe 

ProjGct  Not  613 — HG— 004 
US$15,000,000. 

Housing  Guaranty  Loan  No:  613-HG- 
004  AOl. 

Attention:  Mrs.  Diana  Z.  Guti, 
Secretary  for  Finance,  Ministry  of 
Finance,  (Street  address:  Munhumutapa 
Building,  Samora  Machel  Avenue, 
Private  Bag  7705,  Causeway,  Harare, 
Zimbabwe),  Telex  No.:  22141  ZIMGOV, 
Telephone  No.:  011-263-^794-571 
through  9  Telefax  No.:  011-263-4-792- 
750  (preferred  communication). 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lendi^  should 
submit  their  bids  to  the  Borrower’s 
representative  by  Tuesday,  May  10, 
1994,  at  12  Noon  Eastern  Daylight  Time. 
Bids  should  be  open  for  a  peri<^  of  48 
hours  from  the  bid  closing  date.  Copies 
of  all  bids  should  be  simultaneously 
sent  to  the  following:  Mr.  Michael 


Enders,  Mission  Housing  Officer, 
USAID/Harare,  1  Pascoe  Avenue, 

Harare,  Zimbabwe,  Telefax  No.:  011- 
263-4-720-722  (preferred 
communication).  Telephone  No.:  011- 
263-4-720-757,  and  Mr.  David 
Grossman/Mr.  Peter  Pimie,  Agency  for 
International  Development,  Office  of 
Housing  and  Urban  Programs,  G/DG/H. 
room  401,  SA-2,  Washington,  DC 
20523-0214,  Telex  No.:  892703  AID 
WSA,  Telefax  No.:  202-663-2552 
(preferred  communication).  Telephone 
No.:  202-663-2530/2547. 

For  yom  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount;  US$15  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  on  the 
repayment  of  principal  (during  grace 
period,  semi-annual  payments  of 
interest  only).  If  fixed  interest  rate, 
semi-annual  level  payments  of  principal 
and  interest  over  the  remaining  20'year 
life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
rate  are  reouested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  6V4%  U.S. 
Treasury  Bond  dw  August  15, 2023. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(5)  Prepayment:  (a)  Offers  should 
include  options  for  prepayment  and 
mention  prepayment  premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  USAID  require  that  the 
proceeds  of  USAID-guaranteed  loans  be 
used  to  p>rovide  affordable  shelter  and 
related  infrastructure  and  services  to 
below  median-income  femilies.  fo  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  with  this  requirement,  USAID 
reserves  the  right,  among  its  other  rights 
and  remedies,  to  accelerate  the  loan. 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees,  and  Paying  and 
Transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee.  SOch  fees  and  expenses 
shall  be  payable  at  closing  firom  the 
proceeds  of  the  lo€m. 

(7)  Closing  Date:  As  early  as 
practicable,  but  not  to  exceed  60  days 
from  date  of  selection  oi  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terras  of  the  loan  are 


initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  USAID. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  USAID  as  set  forth  in 
agrewnents  between  the  USAID  and  the 
Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
“Act”). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens:  (2)  domestic  U.S.  corporations, 
partnershiprs,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens-  ^ 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  bousing  guaranty  program  can 
be  obtained  from:  Mr.  Peter  Kimm, 
Director,  Office  of  Housing  and  Urban 
Programs,  Agency  for  International 
Development,  room  401,  SA-2, 
Wa^ington,  DC  20523-0214, 
Telephone:  202/663—2530. 

Dated:  April  24. 1994. 

Michael  G.  Kitay, 

Assistant  Genera]  Counsel.  Bureau  for  Global 
Programs,  Field  Support  and  Research. 
Agency  for  International  Development. 

(FR  Doc.  94-10080  Filed  4-25-94;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

lA-670-832,  A-67a-«33,  A-821-605,  A-821- 
806,  A-823-806.  A-823-807] 

Initiation  of  Antidumping  Duty 
Investigations:  Pure  and  Alloy 
Magnesium  From  the  People’s 
Republic  of  China,  the  Russian 
Federation,  and  Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Gimmerce. 

EFFECTIVE  DATE:  April  26, 1994, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Grebasch  or  Erik  Warga,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N\V.,  Washington,  DC  20230; 
telephone  (202)  482-3773  or  482-0922. 

Initiation  of  Investigations 
The  Petitions 

On  March  31, 1994,  we  received 
petitions  filed  in  proper  form  by 
Magnesium  Corporation  of  America 
(“Magcorp”),  the  International  Union  of 
Operating  Engineers,  Local  564,  and  the 
United  Steelworkers  of  America,  Local 
8319  (collectively,  the  "petitioners”). 

The  petitioners  submitted  additional 
information  supporting  their  allegations 
on  April  7  and  14, 1994.  In  accordance 
with  19  CFR  353.12,  the  petitioners 
allege  that  imports  of  pure  and  alloy 
magnesium  from  the  People’s  Republic 
of  China  ("PRC”),  the  Russian 
Federation,  and  Ukraine  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  that 
such  imports  are  materially  injuring,  or 
threatening  material  injury  to,  a  U.S. 
industry. 

The  petitioners  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties,  as  defined  under 
sections  771(9)(C)  and  771(9)(D)  of  the 
Act,  and  the  petition  is  filed  on  behalf 
of  the  U.S.  industry  producing  the 
product  subject  to  this  investigation.  If 
any  interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  it  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Scope  of  Investigations 

For  purposes  of  these  initiations  we 
are  considering  the  products  covered  by 
these  petitions  to  be  two  classes  or 


kinds  of  merchandise,  i.e.,  pure 
magnesium  and  alloy  magnesium.  See, 
Concurrence  Memo  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  Main  Commerce  Building. 

Petitioners  contend  that  primary 
magnesium  constitutes  a  single  class  or 
kind  of  merchandise  under  the  Act. 
Petitioners  argue  that  although  the 
Department  divided  magnesium 
products  into  two  classes  or  kinds  (pure 
and  alloy)  in  the  final  determination  of 
Pure  and  Alloy  Magnesium  from 
Canada  (July  13, 1992,  57  FR  30939), 
the  imported  merchandise  in  these 
investigations  is  different  firom  tliat  in 
the  Canadian  investigation.  We  invite 
interested  parties  to  comment  on  this 
issue  by  May  13, 1994. 

A.  Pure  Magnesium 

The  products  covered  by  these 
investigations  are  imports  of  pure 
primary  magnesium  regardless  of 
chemistry,  form  or  size,  unless  expressly 
excluded  from  the  scope  of  these 
investigations.  Primary  magnesium  is  a 
metal  or  alloy  containing  by  weight 
primarily  the  element  magnesium  and 
produced  by  decomposing  raw  materials 
into  magnesium  metal. 

Pure  primary  magnesium 
encompasses  all  products  that  contain  at 
least  99.95%  primary  magnesium,  by 
weight  (generally  referred  to  as  “ultra- 
pure”  magnesium),  as  well  as  products 
containing  less  than  99.95%  hut  not  less 
than  99.8%  primary  magnesium,  hy 
weight  (generally  referred  to  as  “pure” 
magnesium).  Products  that  have  the 
aforementioned  primary  magnesium 
content,  but  that  do  not  conform  to 
ASTM  Specifications  or  other  industry 
or  customer-specific  specifications,  are 
included  in  the  scope  of  these 
investigations. 

Pure  primary  magnesium  is  cast  and 
sold  in  various  physical  forms  and  sizes, 
including  ingots,  slabs,  rounds,  billets 
and  other  shapes. 

Excluded  fi-om  the  scope  of  these 
investigations  are  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  course  shapes  and  have 
maximum  length  of  less  than  1  inch. 


Although  sometimes  produced  in  larger 
sizes,  ^anules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  dicimeter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  IITSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS,  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  fi'om  the  scope 
include  products  having  a  maximum 
physical  dimension  (j.e.,  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  these 
investigations  are  classifiable  under 
subheadings  8104.11.00  and  8104.20.00 
of  the  HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

B.  Alloy  Magnesium 

The  products  covered  by  these 
investigations  are  imports  of  alloy 
primary  magnesium  regardless  of 
chemistry,  form  or  size,  unless  expressly 
excluded  from  the  scope  of  these 
investigations.  Primary  magnesium  is  a 
metal  or  alloy  containing  by  weight 
primarily  the  element  magnesium  and 
produced  by  decomposing  raw  materials 
into  magnesium  metal. 

These  investigations  cover  alloy 
primary  magnesium  products  which 
contain  50%  or  greater,  but  less  than 
99.8%,  primary  magnesium,  by  weight. 
Products  with  the  aforementioned 
primary  magnesimn  content  that  do  not 
conform  to  ASTM  Specifications  or 
other  industry  or  customer-specific 
specifications  are  included  in  the  scope 
of  this  investigation.  In  addition  to 
primary  magnesium,  “alloy” 
magnesium  mnerally  contains  one  or 
more  of  the  following  items  in  amounts 
less  than  the  primary  magnesium  itself: 
(1)  Other  elements  deliberately  added  to 
the  primary  magnesium:  (2)  magnesium 
scrap  or  secondary  magnesium;  (3) 
oxidized  magnesium;  and  (4)  other 
elements  present  as  impurities. 

Alloy  primary  magnesium  is  cast  and 
sold  in  various  physical  forms  and  sizes, 
including  ingots,  slabs,  rounds,  billets 
and  other  shapes. 

Excluded  from  the  scope  of  these 
investigations  are  primary  magnesium 
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anodes,  granular  primary  magne^um 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  r^rred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have 
maximum  length  of  less  than  I  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  then  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.3t3.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS,  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
include  products  having  a  maximum 
physical  dimension  (i.e.,  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  these 
investigations  are  classihable  under 
subheadings  8104.19.00  and  8104.20.00 
of  the  HTSUS.  Althoi^h  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Uaifed  States  Price  and  Foreign  Market 
Value 

A.  Non-Mariet  Economy  Determination 

The  PRC,  the  Russian  Federation,  and 
Ukraine  have  all  been  determined  to  be 
non-market  economy  (NM£)  countries 
within  the  meaning  of  sections 
771(18)(A)  and  (C)  of  the  Act  in 
previous  investigations  and  the 
presumption  of  NME  status  continues 
for  the  initiation  of  these  investigations. 
See,  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  from  the  PRC,  58 
FR  37908  (July  14, 1993>;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Ferrosilicon  from  the 


Russian  Federation,  58  FR  29192  (May 
19, 1993);  Prelinriruiry Determinations 
of  Sales  at  Less  Than  Fair  Value: 
Ferrosilicon  from  Kazakhstan,  the 
Russian  Federation,  and  Ukraine,  57  FR 
61876  (December  29, 1992). 

In  accordance  with  section  773(c)  of 
the  Act,  foreign  market  value  (FMV)  in 
NME  cases  is  based  on  NME  producers’ 
factors  of  production,  valued  in  a 
market  economy  country.  Absent 
evidence  that  a  particular  NME  country 
government  determines  which  of  its 
factories  shall  produce  for  export  to  the 
United  States,  we  intend,  for  purposes 
of  this  investigation,  to  base  FMV  only 
on  those  factories  that  produced  pure 
and/or  alloy  magnesium  sold  to  the 
United  States  during  the  period  of 
investigations  (POI). 

In  the  course  of  these  investigations,, 
parties  will  have  the  opportunity  to 
address  these  NME  determinations  and 
provide  relevant  information  and 
argument  on  these  issues.  In  addition, 
parties  will  have  the  opportunity  in 
these  investigations  to  submit  comments 
on  whether  FMV  should  be  based  on 
prices  or  costs  in  the  respective  NME. 

B.  Pure  Magnesium 

For  the  PRC,  the  Russian  Federation, 
and  Ukraine,  petitioners  based  United 
States  price  (USP)  on  1993  country- 
specific  Customs  unit  values  for  entries 
of  pure  primary  magnesium. 

For  all  three  countries,  petitioners 
contend  that  the  FMV  of  imports  subject 
to  these  investigations  must  be 
determined  in  accordance  with  section 
773(c)  of  the  Act,  which  concerns  NME 
countries  (see  “Non-Market  Economy 
Determination’*  section  of  the  notice, 
above).  Accordingly,  petitioners 
calculated  FMV  on  the  basis  of  the 
valuation  of  the  factors  of  production. 
The  factors  of  production  used  by 
petitioners  were  based  on  Mageorp's 
experience  with  a  production  process 
similar  to  that  used  in  the  PRC,  the 
Russian  Federation,  and  Ukraine. 

Petitioners’  FMV  consisted  of  the  sum, 
of  materials,  labor,  energy,  overhead, 
general  expenses,  profrt,  and  packing. 

To  value  the  factors  erf  production, 
petitioners  relied  where  possible  on 
publicly  available  information  from  an 
appropriate  surrogate  country.  Where 
such  information  was  imavailable, 
petitioners  resorted  to  publicly  available 
information  from  the  United  ^tes  and 
proprietary  information  based  on  their 
own  experience.  For  one  production 
factor,  petitioners  also  relied  on  an 
export  price  from  the  PRC. 

For  purposes  of  these  initiations,  we 
have  accepted,  pursuant  to  section 
773(e)(4)  of  the  Act,  j)etitioners’  view 
that  India  (for  the  PRC)  and  Brazil  (for 


the  Russian  Federation  and  Ukraine)  are 
appropriate  surrogate  countries.  We 
have  disregarded  factor  values  based  on 
prices  in  the  United  States  because  (1) 
petitioners  have  failed  to  follow  the 
Department's  establi^ed  hierarchy  with 
respect  to  factor  valuation,  and  (2) 
petitioners  provide  no  basis  for 
determining  that  United  States  values 
are  representative  of  the  appropriate 
surrogate  country  values.  In  addition, 
we  have  disregarded  the  factor  value 
based  on  an  export  price  in  the  PRC 
since  the  PRC  is  an  NME  and  cannot  be 
an  appropriate  surrogate  to  value  factors 
of  production. 

Pursuant  to  section  773(c)(1)  of  the 
Act,  petitioners  added  to  the  labor  and 
material  costs  the  percentage  for 
overhead  based  on  their  own  experience 
and  the  statutory  minima  of  ten  percent 
for  general  expenses  and  eight  percent 
for  profit,  as  well  as  an  amount  for 
packing  (which,  because  it  was  based  on 
U.S.  values,  was  disallowed). 

C.  Alloy  Magnesium 

For  the  PRC,  the  Russian  Federation, 
and  Ukraine,  (jetitioners  based  USP  on 
1993  country-specific  Customs  unit 
values  for  entries  of  alloy  primary 
magnesium.  For  each  country, 
petitioners  calculated  FMV  for  alloy 
primary  magnesium  using  the  same 
factors  of  production  as  were  used  for 
pure  primary  magnesium.  Petitioners 
contend  that  the  pure  primary 
magnesium  must  be  manufactured  and 
then  mixed  with  an  alloy  to  create  alloy 
primary  magnesium,  and  that  this 
process  involves  additional  cost. 
Therefore,  the  use  of  the  pure  primary 
magnesium  factor  values  to  determine 
an  alloy  primary  magnesium  FMV 
produces  a  conservative  estimate.  See, 
e.g..  Final  Affirmative  Determination; 
Rescission  of  Investigation  and  Partial 
Dismissal  of  Petition:  Ihire  and  Alloy 
Magnesium  from  Canada,  57  FR  30939 
(July  la,  1992). 

Fair  Value  Comparisoas 
A.  Pure  Magnesium 
Based  on  a  comparison  of  USP  and 
FMV,  petitioners’  alleged  dumping 
margins,  as  corrected  by  the  D^artment 
for  methodological  errors  and/or 
unsupported  data,  are  as  follows: 


Country 

Revised  range 

PRC _ 

75.67%  to  92.0T%. 

Russian  Federation 

43.37%  to  64.T2%. 

Ukraine _ 

40.15%  to  53.99%. 

B.  Alloy  Magnesium 

Based  on  a  comparison  of  USP  and 
FMV,  petitkHiers’  alleged  dumping 
margins,  as  corrected  by  the  Department 
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for  methodological  errors  and/or 
unsupported  data,  are  as  follows: 


Country 

Revised  range 

PRC . 

46.14%  to  47.44%. 

Russian  Federation  ... 

48.49%  to  107.89%. 

Ukraine . 

21.10%. 

Initiations  of  Investigations 

We  have  examined  the  petitions  on 
pure  and  alloy  magnesium  and  have 
found  that  they  meet  the  requirements 
of  section  732(b)  of  the  Act.  Therefore, 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  pure  and  alloy  magnesium 
from  the  PRC,  the  Russian  Federation, 
and  Ukraine  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value. 

rrc  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Commission  (ITC)  of  these  actions,  and 
we  have  done  so. 

Preliminary  Determination  by  the  ITC 

The  me  will  determine  by  May  16, 
1994,  whether  there  is  a  reasonable 
indication  that  imports  of  pure  and 
alloy  magnesium  from  the  PRC,  the 
Russian  Federation,  and  Ukraine  are 
materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry.  Any  ITC 
determination  which  is  negative  will 
result  in  the  respective  investigation 
being  terminated;  otherwise,  these 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  April  20, 1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-10067  Filed  4-25-94;  8:45  am) 
BtLUNO  CODE  3S10-O3-M 

Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee; 

Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  May  12, 1994, 
9:30  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2),  14th  Street  & 
Pennsylvania  Avenue,  NW.,  Washington 
DC.  The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respiect  to  technical  questions  which 
affect  the  level  of  export  controls 


applicable  to  transportation  and  related 
equipment  or  technology. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman 
or  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or 
Comments  by  the  Public. 

4.  Discussion  of  recent  revisions  to 
the  Export  Administration  Regulations, 
including  the  General  License  GLX. 

5.  Discussion  of  status  of  New  Forum. 

Executive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carp>enter,  TAC  Unit/OAS/EA/BXA, 
room  3886C,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Assistant.  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  6, 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Conun  ittee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information  or  copies  of 
the  minutes  call  202—482-2583. 

Dated:  April  18, 1994. 

Betty  A-  Ferrell, 

Director.  Technical  Advisory  Committee  Unit. 
(FR  Doc  94-10066  Filed  4-25-94;  8:45  am) 
BILLINO  CODE  SStO-OT-M 


International  Trade  Administration 

[Docket  No.  940385-4085] 

RIN  0625-ZA0O 

Market  Development  Cooperator 
Program 

AGENCY:  International  Trade 
Administration  (ITA),  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  mission  of  ITA  is  to 
promote  U.S.  exports  and  to  strengthen 
the  international  trade  position  of  the 
United  States.  ITA’s  ability  to  fulfill  its 
mission  is  enhanced  through  building 
partnerships  with  the  private  sector.  To 
encourage  such  partnerships,  ITA  has 
created  the  Market  Development 
Cooperator  Program  to  develop, 
maintain,  and  expand  foreign  markets 
for  nonagricultural  goods  and  services 
produced  in  the  United  States.  For 
purposes  of  this  program, 
“nonagricultural  go^s  and  services’* 
means  goods  and  services  other  than 
agricultural  products  as  defined  in  7 
U.S.C.  451.  “Produced  in  the  United 
States”  means  having  substantial  inputs 
of  materials  and  labor  originating  in  the 
United  States,  such  inputs  constituting 
at  least  50  percent  of  the  value  of  the 
good  or  service  to  be  exported. 

The  advantage  of  a  joint  effort  is  that 
it  permits  the  Government  to  pool 
expertise  and  funds  with  non-federal 
sources  so  that  each  maximizes  its 
market  development  resources. 
Partnerships  of  this  sort  also  may 
provide  a  sharper  focus  on  long-term 
export  market  development  than  do 
traditional  trade  promotion  activities 
and  serve  as  a  mechanism  for  improving 
Government-industry  relations. 

While  the  Market  Development 
Cooperator  Program  is  sponsored, 
guided  and  funded  by  the  Department  of 
Conunerce  with  a  matching  requirement 
by  the  recipient,  applicants  are  expected 
to  develop,  initiate  and  carry  out  market 
development  project  activities.  As  an 
active  partner,  ITA  will  provide 
assistance  identified  by  the  applicant  as 
being  essential  to  the  achievement  of 
project  goals  and  objectives.  U.S. 
industry  is  best  able  to  assess  its 
problems  and  needs  in  the  foreign 
marketplace  and  to  recommend 
innovative  solutions  and  programs  that 
can  be  the  formula  to  success  in 
international  trade. 

Examples  of  activities  that  might  be 
included  in  an  applicant’s  project  are 
described  below.  Not  one  of  these 
activities  or  any  combination  of  these 
activities  must  be  included  for  a 
proposal  to  receive  favorable 
consideration.  Applicants  are 
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encouraged  to  propose  activities  that  (1) 
would  be  most  appropriate  to  market 
development  needs  of  their  industry  or 
industries:  and  (2)  display  the 
imagination  and  innovation  of  the 
applicant  working  in  partnership  with 
the  Government  to  obtain  the  maximum 
market  development  impact. 

A  public  meeting  for  parties 
considering  applying  for  funding  under 
the  ME)CP  will  be  held  on  May  10, 1994. 
Attendance  at  this  public  meeting  is  not 
required  of  potential  proposers.  The 
purpose  of  the  meeting  is  to  provide 
general  information  regarding  the  MDCP 
procedures,  selection  process,  and 
proposal  preparation  to  potential 
applicants  unfamiliar  with  the  MDCP. 

No  discussion  of  specific  proposals  will 
occur  at  this  meeting. 

DATES:  The  public  meeting  will  be  held 
May  10, 1994.  Completed  applications 
must  be  received  no  later  than  June  7, 
1994.  Competitive  application  kits  will 
be  available  from  the  Department  of 
Commerce  starting  April  26, 1994.  It  is 
anticipated  that  it  will  take  6  weeks  to 
process  applications. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Herbert  Clark  Hoover 
Building,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N\V.,  Washington,  DC  Contact 
the  information  contact  for  room 
location. 

To  obtain  an  application  kit,  please 
send  a  written  request  with  a  self- 
addressed  mailing  label  to  Mr.  Greg 
O’Connor,  Manager,  Market 
Development  Cooperator  Program, 

Trade  Development/OPCRM,  room 
3211,  U.S.  Department  of  Commerce, 
Washington,  DC  20230.  Application  kits 
may  also  be  picked  up  in  room  3211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  All  forms  necessary  to  submit 
an  application  will  be  included  in  the 
application  kit. 

Completed  applications  should  be 
sent  to  the  Office  of  Planning, 
Coordination  and  Resource 
Management,  Trade  Development,  room 
3211, 14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  wanting  further  information 
on  this  program  should  contact  Mr.  Greg 
O’Connor,  Manager,  Market 
Development  Cooperator  Program, 

Trade  Development,  room  3211, 
Washington,  DC  20230,  (202)  482-3197. 

SUPPLEMENTARY  INFORMATION: 

Authority 


The  Omnibus  Trade  and  Ckjmpetitiveness 
Act  of  1988,  Pub.  L.  No.  100-418,  Title  II, 
sec.  2303. 102  Stat.  1342, 15  U.S.C.  4723. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

No.  11.112,  Market  Development 
Cooperator  Program. 

Program  Description 
The  objective  of  the  Market 
Development  Cooperator  Program  is  to 
develop,  maintain,  and  expand  foreign 
markets  for  nonagricultural  goods  and 
services  produced  in  the  United  States. 
The  intended  beneficiaries  are  U.S. 
producers  of  nonagricultural  goods  or 
services  that  seek  to  export  such  goods 
or  services. 

Market  Development  Cooperator 
Program  funds  should  not  be  viewed  as 
a  replacement  for  funding  from  other 
sources,  either  public  or  private.  An 
important  goal  of  this  program  is  to 
increase  the  sum  of  Federal  and  non- 
Federal  export  market  development 
activities.  This  goal  can  best  be  achieved 
by  using  program  funds  to  encourage 
new  initiatives.  In  addition  to  new 
initiatives,  expansion  of  the  scope  of  an 
existing  project  also  may  qualify  for 
funding  consideration.  The  Department 
of  Commerce  will  consider  such 
projects  as  entirely  new  initiatives. 

Applicants  are  encouraged  to  propose 
activities  that  would  be  most 
appropriate  to  the  market  development 
needs  of  their  industry  or  industries. 

The  following  are  examples  of  activities 
which  might  be  included  in  an 
application  (no  one  of  these  activities  or 
any  combination  of  these  activities  must 
be  included  for  an  application  t  j  ’^eive 
favorable  consideration): 

(1)  Opening  an  overseas  office  or 
offices  to  perform  a  variety  of  market 
development  services  for  companies 
joining  a  consortium  to  avail  themselves 
of  such  services;  such  an  office  should 
not  duplicate  the  programs  or  services 
of  the  U.S.  and  Foreign  Commercial 
Service  (US&FCS)  post(s)  in  the  region; 

(2)  Detailing  a  private  sector 
individual  to  a  US&FCS  post  in 
accordance  with  15  U.S.C.  4723(c): 

(3)  Entering  into  a  contract  with  a 
bona  fide  market  research  company  to 
conduct  detailed,  product-specific 
market  research: 

(4)  Assigning  industry  specialists  to 
work  with  Department  of  Commerce/ 
U.S.  Executive  Director  Procurement 
Liaison  Offices  at  the  Multilateral 
Development  Banks  to  seek  out  and 
develop  procurement  opportunities: 

(5)  IJnderwriting  the  cost  of  overseas 
market  research  or  participation  in 
overseas  trade  exhibitions  and  trade 
missions  to  promote  U.S.  exports,  or 
covering  the  expenses  of  reverse  trade 


missions  and/or  foreign  buyer  group 
travel  to  U.S.  domestic  trade  shows; 

(6)  Overseas  product  demonstrations; 

(7)  Export  seminars  in  the  United 
States  or  market  penetration  seminars  in 
the  market(s)  to  be  developed; 

(8)  Technical  trade  servicing  that 
helps  overseas  buyers  to  choose  the 
right  U.S.  good(s)  or  service(s)  and  to 
use  the  good  or  service  efficiently; 

(9)  Joint  promotions  with  foreign 
customers; 

(10)  Training  of  foreign  nationals  to 
perform  after-sales  service  or  to  act  as 
distributors; 

(11)  Working  with  organizations  in 
the  foreign  marketplace  responsible  for 
setting  standards  and  for  product  testing 
to  improve  market  access;  and 

(12)  Publishing  an  export  resource 
guide  or  an  export  product  directory  for 
the  industry  or  industries  in  question  if 
no  comparable  one  exists. 

Funding  Availability 

The  total  amount  of  funds  available 
for  this  program  is  $2.5  million  for  fiscal 
year  (FY)  94.  It  is  contemplated  that  a 
minimum  of  four  (4)  cooperative 
agreements  will  be  concluded  with 
eligible  entities  for  this  program.  Each 
cooperative  agreement  will  not  exceed  a 
total  of  $500,000  regardless  of  the 
duration  of  the  award. 

Matching  Requirements 

Applicants  will  be  expected  to  supply 
two  thirds  (2/3)  of  total  project  costs, 
with  the  Federal  portion  to  be  one  third 
(1/3).  The  Department  of  Commerce  will 
support  only  a  portion  of  the  direct 
costs  of  each  project.  Each  applicant 
will  support  a  portion  of  the  direct  costs 
(to  be  specified  in  the  application).  For 
purposes  of  this  program,  “direct  costs’’ 
are  defined  as  personnel,  fringe  benefits, 
travel,  equipment,  supplies,  contractual, 
and  other  direct  costs  (e.g.,  rent  and 
furnishings  for  an  overseas  office). 

A  minimum  of  one  half  (1/2)  of  each 
applicant’s  support  must  be  in  the  form 
of  new  cash  outlays  expressly  for  the 
project.  The  balance  of  the  applicant’s 
support  may  consist  of  in-kind 
contributions  (goods  and  services). 
Applicants  may  charge  companies  in 
the  industry  or  other  industry 
organizations  reasonable  fees  to  take 
part  in  or  avail  themselves  of  services 
provided  as  part  of  applicants’  projects. 
Plans  to  charge  fees  should  be  described 
in  detail  in  the  applicant’s  application. 

Type  of  Funding  Instrument 

Since  it  is  anticipated  that  ITA  will  be 
substantially  involved  in  the 
implementation  of  each  project  for 
which  an  award  is  made,  the  funding 
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instrument  for  this  program  will  be  a 
cooperative  agreement. 

Eligibility  Criteria 

Trade  associations,  nonprofit  industry 
organizations,  state  trade  departments 
and  their  regional  associations 
including  centers  for  international  trade 
development,  and  private  industry  firms 
or  groups  of  firms  in  cases  where  no 
entity  described  above  represents  that 
industry  are  eligible  to  apply  for 
cooperative  agreements  under  this 
program.  For  the  purpose  of  this 
program,  a  “nonprofit  industry 
organization”  is  defined  as  any 
nonprofit  organization  (such  as 
chambers  of  commerce  and  world  trade 
centers)  made  up  of  firms  in  an 
industry,  or  which  is  established  or 
funded  by  and  which  operates  on  behalf 
of  an  industry.  For  the  purpose  of  this 
program,  a  “trade  association”  is 
defined  as  consisting  of  member  firms 
in  the  same  industry,  or  in  related 
industries,  or  which  share  common 
commercial  concerns.  The  purpose  of 
the  association  is  to  further  the 
commercial  interests  of  its  members 
through  the  exchar.ge  of  information, 
legislative  activities,  and  the  like. 

Eligible  entities  may  join  together  to 
submit  an  application  as  a  joint  venture 
and  to  share  costs.  For  example,  two 
trade  associations  representing  different 
segments  of  a  single  industry  or  related 
industries  may  pool  their  resources  and 
submit  one  application.  Foreign 
businesses  and  private  groups  also  may 
join  with  eligible  U.S.  organizations  to 
submit  applications  and  to  share  the 
costs  of  proposed  projects.  Applications 
will  be  accepted  from  eligible  entities 
representing  any  industry,  subsector  of 
an  industry  or  related  industries.  Each 
applicant  must  permit  all  companies  in 
the  industry  in  question  to  participate, 
on  equal  terms,  in  all  activities  that  are 
scheduled  as  part  of  a  proposed  project 
whether  or  not  the  company  is  a 
member  or  constituent  of  the  eligible 
organization. 

Eligible  entities  desiring  to  participate 
in  this  program  must  demonstrate  the 
ability  to  provide  a  competent, 
experienced  staff  and  other  resources  to 
assure  adequate  development, 
supervision  and  execution  of  the 
proposed  project  activities.  Applicants 
must  describe  in  detail  all  assistance 
expected  fixjm  the  Department  of 
Commerce  or  other  Federal  Government 
agencies  to  implement  project  activities 
successfully.  Each  applicant  must 
provide  a  description  of  the 
membership  of  the  eligible  entity,  the 
degree  to  which  the  entity  represents 
the  industry  or  industries  in  question, 
and  the  role,  if  any,  foreign  membership 


plays  in  the  affairs  of  the  eligible  entity. 
Applicants  should  summarize  both  the 
recent  history  of  their  industry  or 
industries’  competitiveness  in  the 
international  marketplace  and  the 
export  promotion  history  of  the  eligible 
entity  or  entities  submitting  the 
application. 

Project  proposals  must  be  compatible 
with  U.S.  trade  and  commercial  policy. 

Award  Period 

Funds  may  be  expended  over  the 
p>eriod  of  time  required  to  complete  the 
scope  of  work,  but  not  to  exceed  three 
(3)  years  from  the  date  of  the  award. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Application  Forms  and  Kit 

Standard  Forms  424  (Rev.  4-92), 

424A  (Rev.  4-92),  and  424B  (Rev.  4-92), 
which  are  required  as  part  of  the 
application,  are  available  from  the 
contact  person  indicated  above. 
Applicants  must  submit  a  signed 
original  and  three  (3)  copies  of  the 
application  and  supporting  materials. 

Project  Funding  Priorities 

Applications  may  be  targeted  for  any 
market  in  the  world.  In  ITA's  view, 
projects  in  the  following  sectors  and 
countries  present  opportunities  to 
develop,  maintain  and  expand  overseas 
markets  and  enhance  jobs  through  U.S. 
exports: 

(a)  Sectors:  Environmental 
technologies,  transportation 
technologies,  energy  technologies, 
information  technologies,  health 
technologies,  and  financial  services; 

(b)  Geographic  Markets:  Argentina, 
Brazil,  China,  Hong  Kong,  India, 
Indonesia,  Korea,  Mexico,  Poland, 
Russia  and  the  other  Newly 
Independent  States  of  the  former  Soviet 
Union,  South  Africa,  Taiwan,  and 
Turkey. 

While  the  proposed  projects  may 
entail  an  overseas  presence,  activities 
may  take  place  in  the  United  States  if  it 
is  necessary  to  the  project’s  success. 

Developing  a  project  plan  requires 
solid  background  reseai^.  Applicants 
should  study,  and  applications  should 
reflect  such  study  of,  the  following: 

1.  The  market  potential  of  the  good(s) 
or  service(s)  to  be  promoted  in  a 
particular  market(s). 


2.  The  competition  from  host-country 
and  third-country  suppliers,  and 

3.  The  economic  situation  and 
prospects  that  bear  upon  the  ability  of 
a  country  to  import  the  good(s)  or 
service(s). 

Applicants  should  present  in  their 
applications  an  assessment  of  industry 
resources  that  can  be  brought  to  bear  on 
developing  a  market;  the  industry’s 
ability  to  meet  potential  market  demand 
expeditiously;  and  the  industry’s  after¬ 
sales  service  capability  in  a  particulcU’ 
foreign  market(s). 

After  describing  their  completed  basic 
research,  applicants  should  develop 
marketing  plans  that  set  forth  the  overall 
objectives  of  the  projects  and  the 
specific  activities  applicants  will 
undertake  as  part  of  these  projects. 
Applications  should  display  the 
imagination  and  innovation  of  the 
private  sector  working  in  partnership 
with  the  Government  to  obtain  the 
maximum  market  development  impact. 

Evaluation  Criteria 

The  Department  of  Commerce  is 
interested  in  projects  that  demonstrate 
the  possibility  of  both  significant  results 
during  the  project  period  and  lasting 
benefits  extending  beyond  the  project 
period.  To  that  end,  consideration  for 
financial  assistance  under  the  Market 
Development  Cooperator  Program  will 
be  based  upon  the  following  evaluation 
criteria: 

(1)  Anticipated 

(a)  Increase  in  U.S.  exports  generated 
(per  dollar  of  cooperator  program  funds 
spent)  by  the  proposed  expenditure  of 
funds;  and 

(b)  Increase  in  the  industry’s  foreign 
market  share.  Applicant  should  provide 
quantifiable  estimates  of  expected 
project  results,  along  with  detailed 
explanations,  for  (l)a  and  (l)b  above. 

(2)  Anticipated 

(a)  Increase  in  the  number  of  U.S. 
companies  operating  in  the  market(s) 
selected  (multiplier  effect);  and/or 

(b)  Increase  in  the  number  of  current 
companies  in  the  market  undertaking 
new  export  initiatives.  Applicant  should 
provide  quantifiable  estimates  of 
expected  project  results  for  either  (2)a  or 
(2)b  above,  or  for  both  where  proposed 
project  increases  are  anticipated. 

(3)  Export  potential  of  the  good(s) 
and/or  service(s)  to  be  promoted. 

(4)  Willingness  and  ^ility  of  the 
applicant  to  back  up  promotional 
activities  with  aggressive  marketing  and 
after-sales  service  and  probability  that 
the  project  can  be  continued  on  a  self- 
sustained  basis  after  the  completion  of 
the  award. 
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(5)  Intent  and  capability  of  the 
applicant  to  enlist  the  participation  of 
small  and  medium  size  American 
companies  in  consortia  and  activities 
that  are  to  be  part  of  the  proposed 
project: 

(6)  Size  of  the  cash  portion  of  the 
applicant’s  funding  for  the  proposed 
project  and  institutional  capacity  of  the 
applicant  to  carry  out  the  work  plan; 

(7)  Creativity  and  innovation 
displayed  by  the  work  plan  while  at  the 
same  time  being  realistic;  and 

(8)  Reasonableness  of  the  itemized 
budget  for  project  activities. 

Evaluation  criteria  1-3  are  of  utmost 
importance  in  the  selection  process  and 
will  be  worth  60  out  of  a  possible  100 
points  as  follows: 

Criterion  #1 — maximum  20  points. 
Criterion  #2 — maximum  20  points. 
Criterion  #3 — maximum  20  points. 
Evaluation  criteria  4-8  together  will 
be  worth  a  total  of  40  points.  Evaluation 
criteria  4-8  will  be  weighed  equally. 

Selection  Procedures 
Each  application  will  receive  an 
independent,  objective  review  by  a 
panel  qualified  to  evaluate  the 
applications  submitted  under  the 
program.  The  Review  Panel,  consisting 
of  at  least  three  people,  will  review  all 
applications  based  on  the  criteria  stated 
above.  The  Review  Panel  will  identify 
and  rank  the  top  ten  proposals  and 
make  recommendations  to  the  Assistant 
Secretary  for  Trade  Development 
concerning  which  of  the  ten  should 
receive  awards.  The  Assistant  Secretary 
for  Trade  Development  will  make  the 
final  selection  regarding  the  funding  of 
applications  from  the  group  of  ten 
identified  by  the  Review  Panel. 

Other  Requirements 

(1)  Federal  Policies  and  Procedures 
Recipients  and  subrecipients  are 

subject  to  all  Federal  laws  and  Federal 
and  E)OC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

(2)  Past  Performance 
Unsatisfactory  performance  under 

prior  Federal  awards  may  result  in  an 
'  application  not  being  considered  for 
funding. 

(3)  Preaward  Activities 

If  applicants  incur  any  costs  prior  to 
an  award  being  made,  they  do  so  solely 
at  their  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover 
preaward  costs. 


(4)  No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department  of  Commerce. 

(5)  Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

i.  The  delinquent  account  is  paid  in 
full, 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
the  EXXl  are  made. 

(6)  Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant’s 
management  honesty  or  financial 
integrity. 

(7)  Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug  Free  Workplace 
Requirements  and  Lobbying,’’  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  part  26,  section  105)  are  subject 
to  15  CFR  part  26,  “Nonprocurement 
Debarment  and  Suspension”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

ii.  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  “Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)”  and  the  related  section  of  the 
certification  form  prescribed  above 
applies; 

iii.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
“Limitations  on  use  of  appropriated 


funds  to  influence  certain  Federal 
contracting  and  financial  transactions,” 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  moilgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

iv.  Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  “Disclosure  of 
Lobbying  Activities,”  as  required  under 
15  CFR  part  28,  appendix  B. 

(8)  Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  “Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying” 
and  disclosure  form,  SF-LLL, 
“Disclosure  of  Lobbying  Activities.” 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce.  SF"- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  the 
Department  of  Commerce  in  accordance 
with  the  instructions  contained  in  the 
award  document. 

(9)  False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

(10)  Intergovernmental  Review 

Applications  under  this  program  are 
not  subject  to  Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs.” 

(11)  Requirement  to  Buy  American- 
Made  Equipment  or  Products 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible  in 
accordance  with  Public  Law  103-121, 
sections  606  (a)  and  (b).  Adequate 
justifications  will  be  required  for  any 
proposed  purchases  of  equipment  or 
products  that  are  not  American-made. 

Classification 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
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Order  12866.  The  standard  forms 
reference  in  this  notice  are  cleared 
under  OMB  Control  No.  0348-0043, 
0348-0044, 0348-0040,  and  0348-0046 
pursuant  to  the  Paperwork  Reduction 
Act. 

Dated:  April  20, 1994. 

Jerome  S.  Morse, 

Director,  Resource  Management  and  Planning 
Staff,  Trade  Development. 

IFR  Doc.  94-10064  Filed  4-25-94;  8:45  am) 
BILLING  CODE  3S10-OR-P 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews:  Request  for  an 
Extraordinary  Challenge  Committee 

AGENCY:  NAFTA  Secretariat,  United 
i  tates  Section,  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  Review  for  an 
Lxtraordinary  Challenge  Committee  to 
review  issues  raised  by  the  May  6, 1993 
and  December  17, 1993,  decisions  of  the 
binational  panel  that  reviewed  the  hnal 
countervailing  duty  determination  and 
the  determination  on  remand  made  by 
the  United  States  Department  of 
Commerce,  International  Trade 
Administration  in  the  matter  of  Certain 
Softwood  Lumber  Products  from 
Canada,  Secretariat  File  No.  USA-92- 
1904-01.  This  Request  was  filed  with 
the  United  States  Section  of  the  NAFTA 
Secretariat  on  April  6, 1994. 

SUMMARY:  On  April  6, 1994,  the  Office 
of  the  United  States  Trade 
Representative  filed  a  Request  for  an 
Extraordina.-y  Challenge  Committee  to 
review  decisions  dated  May  6, 1993  and 
December  17, 1993.  In  May  6, 1993 
decision,  the  Binational  Panel  remanded 
to  the  International  Trade 
Administration  on  several  grounds.  In 
the  December  17, 1993  decision,  the 
three-person  majority  ordered 
Commerce  to  find  certain  programs  non¬ 
specific  and  to  find  the  stumpage 
subsidies  non-market  distorting.  This 
finding  effectively  required  Commerce 
to  determine  that  neither  program 
represents  a  countervailable  subsidy. 
The  NAFTA  Secretariat  has  assigned  file 
number  ECC-94-1 904-01 USA  to  this 
Request.  Copies  of  the  Request  and  the 
Panel  decision  are  available  &X)m  the 
NAFTA  Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  suite 
6021, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  (“Agreement”) 


establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  from  the  other  country  with 
review  by  independent  binationel 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904.13  of  the 
Agreement,  where  a  Party  alleges  that  a 
binational  panel  has  seriously  dep€irted 
from  a  fundamental  rule  of  procedure, 
has  manifestly  exceeded  its  powers, 
authority  or  jurisdiction  or  that  a 
member  of  the  panel  has  materially 
violated  the  Code  of  Conduct 
established  pursuant  to  Article  1910, 
and  further  alleges  that  any  of  these 
actions  have  materially  affected  the 
panel’s  decision  and  threaten  the 
integrity  of  the  panel  review  process, 
that  Party  may  request  that  an 
Extraordinary  Challenge  Committee  be 
established  under  the  procedure  set  out 
in  Annex  1904.13  of  the  Agreement. 

Under  Annex  1904.13  of  the 
Agreement,  the  Government  of  the 
United  States  and  the  Government  of 
Canada  established  Rules  of  Procedure 
for  Article  1904  Extraordinary  Challenge 
Committees  (“ECC  Rules”).  These  ECC 
Rules  were  published  in  the  Federal 
Register  on  December  30, 1988  (53  FR 
53222).  These  Rules  were  amended  in 
the  Federal  Register  on  February  8, 

1994  (59  FR  5910).  The  ECC  Rules  give 
effect  to  the  provisions  of  Chapter 
Nineteen  of  the  Agreement  with  respect 
to  Extraordinary  Challenge  Committee 
proceedings  conducted  pursuant  to 
Article  1904  of  the  Agreement.  The  ECC 
Rules  are  intended  to  result  in  decisions 
typically  within  30  days  after  the 
establishment  of  the  Extraordinary 
Challenge  Committee.  The 
Extraordinary  Challenge  Committee 
proceeding  in  this  matter  will  be 
conducted  in  accordance  with  these 
ECC  Rules. 

Background 

On  May  28, 1992,  Commerce  issued 
its  final  affirmative  determination 
respecting  Certain  Softwood  Lumber 
Products  from  Canada.  Requests  for 
Panel  Review  were  filed  as  required  by 
the  Article  1904  Panel  Rules,  and  a 
Binational  Panel  was  convened  to 
review  the  final  determination. 

On  May  6, 1993,  the  Binational  Panel 
remanded  Commerce’s  final 
determination  on  several  grounds.  The 
Panel  remanded  Commerce’s  specificity 


determination  concerning  stumpage  on 
grounds  that  Commerce  is  required  to 
articulate  an  analysis  under  all  four 
illustrative  specificity  factors  identified 
in  Commerce’s  proposed  regulations. 
Second,  the  Panel  remanded  the  B.C  log 
export  ban  specificity  finding  on  the 
grounds  that  Commerce’s  de  jure 
specificity  analysis  was  inadequate.  It 
invited  commerce  to  present  a  de  facto 
analysis  of  the  export  ban.  Third,  as  a 
second  basis  for  remanding  the  finding 
that  the  stumpage  programs  were 
countervailable,  the  Panel  directed 
Commerce  to  evaluate  whether  the 
programs  could  and  did  have  a 
distorting  effect  on  the  operation  of 
normal  competitive  markets. 

Commerce  issued  its  determination 
on  remand  on  September  17, 1993. 
Commerce  reaffirmed  its  position  that 
the  governing  statute  did  not  require  it 
to  determine  whether  a  government’s 
provision  of  a  good  that  otherwise 
satisfied  the  statutory  definition  of  a 
subsidy  also  distorted  the  market  by 
causing  a  price  or  output  effect. 
Nevertheless,  in  accordance  with  the 
Panel’s  order.  Commerce  reviewed  the 
literature,  existing  studies,  and  other 
record  evidence  and  determined  that  the 
provision  of  stumpage  at  preferential 
rates  by  provincial  governments  affected 
the  price  or  rates  by  provincial 
governments  affected  the  price  or 
output.  Specifically,  Commerce  found 
that  changes  in  stumpage  fees  resulted 
in  changes  in  the  output  of  softwood 
lumber. 

On  December  17, 1993,  the  Panel 
issued  its  second  decision.  Two 
Panelists  in  dissent  stated  that  they 
would  have  affirmed  Commerce’s 
specificity  and  preferentiality  findings 
made  on  remand.  In  addition,  the  two 
dissenting  Panelists  indicated  that  they 
had  reconsidered  their  earlier  decision 
and  reached  an  opposite  conclusion 
with  respect  to  the  issues  of  specificity 
(both  for  stumpage  and  log  export 
restrictions)  and  stumpage 
preferentiality,  and  would  have  affirmed 
commerce’s  original  determination  on 
those  issues.  The  three-person  Majority, 
however,  ordered  Commerce  to  find 
both  programs  non-specific  and  to  find 
the  stumpage  subsidies  non-market¬ 
distorting.  This  finding  effectively 
required  Commerce  to  determine  that 
neither  program  represents  a 
countervailable  subsidy. 

On  January  6, 1994,  (^mmerce  issued 
a  second  remand.  Commerce  reaffirmed 
its  original  position  concerning  issues 
contained  in  the  Majority’s  December  17 
decision.  However,  in  compliance  with 
the  Panel’s  decision.  Commerce 
determined  that  neither  provincial 
stumpage  programs  nor  B.C.’s  log  export 
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restrictions  constituted  a 
countervailable  subsidy  under  U.S.  law. 

Request  for  an  Extraordinary  Challenge 
Committtee 

On  April  6, 1994,  the  United  States 
Trade  Representstive  filed  a  Request  for 
an  Extraordinary  Challenge  Committee 
on  behalf  of  the  United  States 
Government  in  its  capacity  as  a  Party  to 
the  United  States-Canada  Free-Trade 
Agreement,  with  the  United  States 
Secretary  of  the  NAFTA  Secretariat. 

Four  specific  counts  are  contained  in 
the  Request: 

(1)  Tnat  two  of  the  Binational 
Panelists  maintained  relationships  or 
engaged  in  activities  creating  the 
appearance  of  partiality  or  bias  or,  in  the 
case  of  one  of  the  panelists,  constituting 
a  serious  conflict  of  interest; 

(2)  The  Panel  in  its  May  1993 
determination,  manifestly  exceeded  its 
power,  authority,  and  jurisdiction  by 
failing  to  apply  the  appropriate  standard 
of  review  and  general  legal  principles 
that  a  court  of  the  United  States  would 
apply  when  it  ruled  that  Commerce 
must  determine  that  the  preferential 
treatment  in  timber  pricing  led  to  an 
increased  output  of  lumber; 

(3)  In  its  analysis  of  Commerce’s 
determination  that  provincial  stumpage 
programs  in  fact  benefit  industry  or 
group  of  industries,  the  Majority 
manifestly  exceeded  its  power, 
authority,  or  jurisdiction  by  failing  to 
apply  the  appropriate  standard  of 
review  and  by  seriously 
misapprehending  the  U.S.  substantive 
law  it  was  required  to  apply.  Instead  of 
determining  whether  Commerce’s 
finding  was  a  permissible  exercise  of  its 
discretion  under  U.S.  law,  the  Majority 
systematically  substituted  its  own 
judgment  for  that  of  Commerce  as  to 
interpretations  of  law  and  fact;  and 

(4)  For  reasons  similar  to  the  case  of 
stumpage,  the  Majority  manifestly 
exceeded  its  powers,  authority,  and 
jurisdiction  in  its  finding  concerning 
whether  B.C.’s  log  export  restrictions 
were  “specific”  under  U.S. 
countervailing  duty  law.  Commerce’s 
remand  determination  with  regard  to 
specificity  of  B.C.’s  log  export 
restrictions,  and  the  Majority’s  opinion 
reviewing  the  determination,  each 
incorporated  much  of  their  respective 
analyses  of  specificity  concerning 
stumpage  programs.  Hence  the  defects 
in  the  Majority’s  approach  in  the 
stumpage  context  identified  above  also 
apply  to  the  context  of  specificity  of  log 
export  restrictions. 

Rule  37  of  the  ECC  Rules  requires  that 
Notices  of  Appearance  in  this 
proceeding  must  be  filed  with  the 
United  States  Secretary  within  ten  days 
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after  the  Request  is  filed  (by  April  28, 
1994).  Under  Rule  38  of  the  ECC  Rules, 
briefs  must  be  filed  with  the  United 
States  Secretary  within  21  days  of  the 
filing  of  the  Request  (by  April  27, 1994). 

Dated:  April  19, 1994. 

James  R.  Holbein, 

United  States  Secretary,  NAFTA  Secretariat. 
IFR  Doc.  94-10065  Filed  4-25-94;  8:45  am) 
BILUNG  CODE  3510-QT-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  §  10(a) 
and  41  CFR  101-6.1015(b),  that  the 
Commodity  Futures  Trading 
Commission’s  Agricultural  Advisory 
Committee  will  conduct  a  pubic 
meeting  on  May  9, 1994  in  the  lower- 
level  hearing  room  of  the  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581.  The 
agenda  will  consist  of: 

Agenda 

I.  Introductory  Remarks,  Commissioner 

Joseph  B.  Dial; 

II.  Discussion  of  1994  Risk  Management 

Summit; 

III.  Comments  on  the  Federal  Crop  Insurance 

Corporation  Program; 

IV.  Discussion  of  Speculative  Position 

Limits — Phase  II  and  the  Impact  Study; 

V.  Discussion  of  the  development  of  new 

agriculture  futures  contracts; 

VI.  Update  on  the  United  States  Department 

of  Agriculture’s  Options  Pilot  Program; 

VII.  Discussion  of  the  IRS  proposed  and 
temporary  regulations  regarding  hedging 
transactions; 

VIII.  Other  Committee  Business;  and 

IX.  Closing  Remarks  by  Commissioner  Joseph 

B.  Dial. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  'The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  fifth 
renewal  charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 

The  Chairman  of  the  Advisory 
Committee,  Commissioner  Joseph  B. 
Dial,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 


with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of;  the  Commodity  Futures 
Trading  Commission  Agricultural 
Advisory  Committee  do  Kimberly  N. 
Griles,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Griles  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Commission  in  Washington, 
DC  on  April  22, 1994. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

IFR  Doc.  94-10109  Filed  4-25-94;  8:45  am) 
BILUNG  CODE  6391-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Meetings 

AGENCY:  Department  of  Defense. 

ACTION;  Notice. 

SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Monday,  May  2, 1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  2011  Crystal  Drive,  Suite  307, 
Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  2011 
Crystal  Drive,  suite  307,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION;  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition  and  Technology,  the 
Director,  Advanced  Research  F^jects 
Agency  and  the  Military  Departments 
with  technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  he 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories,  the  review  will  include 
classified  program  details  throughout. 
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In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C  App.  n  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  21, 1994. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-10071  Filed  4-25-94;  8:45  ami 
BILLING  CODE  S00(M)4-M 

National  Security  Education  Board 
Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  of  Defense,  Strategy  and 
Requirements. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  National 
Security  Education  Board.  The  purpose 
of  the  meeting  is  to  review  and  make 
recommendations  to  the  Secretary  of 
Defense  concerning  the  requirements 
established  by  the  David  L.  Boren 
National  Security  Education  Act,  Title 
Vin  of  Public  Law  102-183,  as 
amended. 

DATES:  May  9,  1994, 

ADDRESSES:  Wyndham  Bristol  Hotel, 
2430  Pennsylvania  Avenue  NW., 
Washington,  D.C.  20037. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  A.  Richard  Peyer,  Deputy  Director 
for  the  National  Security  Education 
Board.  National  Security  Education 
Program,  P.O.  Box  47103,  Washington, 
DC  20050-7103;  (703)  696-1991. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  a  group  of  advisors  to  the  Board  will 
precede  the  Board  meeting.  Both  the 
meeting  of  these  advisors  and  the  Board 
meeting  are  open  to  the  public. 

Dated:  April  21, 1994. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-10072  Filed  4-25-94;  8:45  am) 
BILLING  CODE  SOOO-04-llll 


DEPARTMENT  OF  DEFENSE  < 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  Na  9000-0114] 

Clearance  Request  for  Right  of  First 
Refusal  of  Employment 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0114). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulations  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Right  of  First 
Refusal  of  Employment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  fcSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Right  of  First  Refusal  of  Employment 
is  a  regulation  which  establishes  policy 
regarding  adversely  affected  or 
separated  Government  employees 
resulting  from  the  conversion  from  in- 
house  performance  to  performance  by 
contract.  The  policy  will  enable  these 
employees  to  have  an  opportunity  to 
work  for  the  contractor  who  is  awarded 
the  contract. 

The  information  gathered  will  be  used 
by  the  Government  to  gain  knowledge  of 
which  employees,  adversely  affected  or 
separated  as  a  result  of  the  contract 
award,  have  gained  employment  with 
the  contractor  within  90  days  after 
contract  performance  begins. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 


General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW,  room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 

DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  130-, 
responses  per  respondent,  1;  total 
annual  responses,  J30-,  preparation 
hours  per  response,  3;  and  total 
response  burden  hours,  390. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 

10O-,  hours  per  recordkeeper,  .5;  and 
total  recordkeeping  burden  hours,  50.1 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  horn  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501—4755.  Please  cite  OMB  Control  No. 
9000-0114,  Right  of  First  Refusal  of 
Employment,  in  all  correspondence. 

Dated:  April  13, 1994. 

Beverly  Fayson, 

FAR  Secretariat 

IFR  Doc.  94-9914  Filed  4-25-94;  8:45  am| 
BILUNO  CODE  6820-d4-M 

Department  of  the  Navy 

Changed  Meeting;  Public  Scoping 
Meeting  for  an  Environmental  Impact 
Statement  for  Disposal  and  Reuse  of 
Naval  Base,  Charleston,  South 
Carolina,  Has  Been  Changed 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (title  42,  United  States  Code, 
section  4332,  as  amended),  as 
implemented  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-08),  and  in  accordance 
with  the  Defense  Base  Realignment  and 
Closiue  Act  of  1990  (Pub.  L.  101-510), 
the  Department  of  the  Navy  announced 
its  intent  to  prepare  an  Environmental 
Impiact  Statement  (EIS)  to  evaluate  the 
environmental  eB^ects  of  disposal  and 
reuse  of  the  Naval  Base  Charleston, 
South  Carolina,  in  the  Federal  Register 
on  Tuesday,  April  12, 1994  (59  FR 
17350). 

The  Department  of  the  Navy  co¬ 
scheduled  the  scoping  meeting  with  the 
regular  meeting  of  the  Building 
Economic  Solutions  Together  Team 
(BEST),  who  is  preparing  a  Re-Use  plan. 
The  BEST  Team  has  rescheduled  the 
date  of  its  meeting  from  April  26  to  Mav 
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11;  therefore,  the  scoping  meeting  for 
the  EIS  has  been  changed  accordingly. 

The  proposed  action  to  be  evaluated 
in  the  EIS  involves  the  disposal  of  land, 
buildings,  and  infrastructure  of  Naval 
Base  Charleston  for  subsequent  reuse. 
The  public  scoping  meeting’s  purpose  is 
to  determine  the  scope  of  issues 
addressed  by  the  EIS  and  to  identify  the 
significant  issues  related  to  this  action. 
The  Department  of  the  Navy  will  hold 
public  scoping  meetings  for  this  EIS  at 
four  different  locations;  Wednesday, 

May  11, 1994,  beginning  at  7  p.m.  at  the 
Chicora  Neighborhood  Center  at  2012 
Success  Street,  North  Charleston,  South 
Carolina;  Wednesday,  May  11, 1994, 
beginning  at  7  p.m.  at  the  North 
Charleston  City  Hall.  4900  LaCross 
Road.  North  Charleston,  South  Carolina; 
Thursday,  May  12, 1994,  beginning  at  7 
p.m.  at  the  Berkeley  County  Office 
Building,  223  North  Live  Oak  Drive, 
Moncks  Comer,  South  Carolina;  and 
Thursday,  May  12, 1994,  beginning  at  7 
p.m.  at  the  District  2  Administrative 
Office  Building  at  102  Greenwave 
Boulevard,  Summerville,  South 
Carolina.  These  meetings  will  be 
advertised  in  local  and  regional 
newspapers.  Please  direct  any  questions 
to:  Commander,  Southern  Division, 
Naval  Facilities  Engineering  Command, 
2155  Eagle  Drive,  North  Charleston,  SC 
29419-9010,  Attn:  William  Sloger, 
telephone  (803)  743-0797. 

Dated:  April  21, 1994. 

Lewis  T.  Booker,  )r., 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc  94-10037  Filed  4-25-94;  8:45  am) 
BtLUNQ  COOC  3S10-AE-M 


DEPARTMENT  OF  ENERGY 

Federal  Assistance  Award  to  Air 
Products  and  Chemicals,  Inc. 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
Hnancial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  cooperative  agreement  to  Air 
Products  and  Chemicals,  Inc.  for  the 
continuation  of  development  and 
marketing  of  novel  active-transport 
membranes  for  separation  of  industrial 
gasses. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  Golden 
Field  Office,  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention;  M.A.  Barron, 


Contract  Specialist,  (303)  275-4787.  The 
Contracting  Officer  is  John  W.  Meeker. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  effort  will  complete  the 
activity  started  under  Cooperative 
Agreement  No.  DE-FC02-89ID12779  for 
the  development  of  active  transport 
membranes  for  gas  separation.  Under 
the  previous  agreement.  Air  Products 
developed  Active  Transport  Membranes 
(ATM)  to  the  point  that 
commercialization  appears  to  be 
feasible. 

Air  Products  is  now  proposing  to 
develop  commercial  prototypes  and 
begin  commercializing  ATM’s  by 
placing  them  in  industrial  settings  for 
field  evaluation.  The  last  stage  of 
development  involving  commercial 
demonstration  on  a  full  scale  basis  has 
also  been  added  in  order  to  ensure 
commercial  usage. 

EXDE  has  performed  a  review  in 
accordance  with  10  CFR  600.7,  and  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  the  satisfactory 
completion  of,  and  is  a  continuation  of 
an  activity  presently  being  funded  by 
DOE,  and  for  which  competition  for 
support  would  have  a  significant 
adverse  effect  on  continuity  and 
satisfactory  completion  of  the  activity. 
DOE  intends  to  restrict  eligibility  to  Air 
Products  and  Chemicals,  Inc.  for  this 
activity  in  accordance  with  10  CFR  Part 
600.7(b)(2)(i)  (A)  and  (D). 

The  total  estimated  cost  to  complete 
the  project  is  $15,249,800.  The  proposed 
cost  share  for  Air  Products  is  $6,261,000 
(41%)  and  $8,988,800  (59%)  for  DOE 
over  a  5  year  project  period. 

Issued  in  Golden,  Colorado  on  April  12, 
1994. 

Christine  A.  Phoebe, 

Director,  Administrative  Division,  Golden 
Field  Office. 

|FR  Doc.  94-10073  Filed  4-25-94;  8:45  am) 
BtLUNQ  CODE  MSO-OI-M 


Rnanciai  Assistance  Award;  the 
National  Association  of  State  Utility 
Consumer  Advocates 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

SUMMARY:  Pursuant  to  10  CFR  600.14, 
the  Department  of  Energy,  Boston 
Support  Office,  intends  to  award  a  grant 
to  the  National  Association  of  State 
Utility  Consumer  Advocates  (NASUCA). 
The  grant  will  provide  funding  in  the 
amount  of  $200,000  for  a  project 
entitled:  Photovoltaics  Education 
Project  (PVEP).  The  work  will  address 
various  research  and  evaluation  tools  to 
identify  the  realistic  values,  benefits  and 


costs  of  Photovoltacis.  The  propo.sal 
proposes  to  educate,  train,  and  support 
state-appointed  utility  consumer 
advocates  in  evaluating  cost  effective 
installations  of  photovoltacis  and  enable 
them  to  have  full  participation  in 
hearings  and  in  the  collaborative 
process. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  planning  to  conduct  such 
an  effort.  This  project  is  suitable  for 
noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 

The  initial  budget  period  will  be 
twelve  (12)  months  ^m  the  effective 
date  of  award.  The  project  is  expected 
to  run  for  six  years.  Possible  additional 
funding  in  future  years  will  be  based  on 
^  satisfactory  completion  of  the  initial 
term  and  upon  availability  of  funds. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Boston 
Office,  Attn:  Louise  S.  Urgo,  Contracting 
Officer,  One  Congress  Street,  Boston. 
MA  02114-2021. 

Issued  in  Golden,  Colorado  on  April  15. 
1994. 

Christine  A.  Phoebe, 

Director,  Administrative  Division,  Golden 
Field  Office. 

IFR  Doc.  94-10074  Filed  4-25-94;  8:45  am) 
BtLUNQ  CODE  6480-01-M 


Intent  to  Award  a  Noncompetitive 
Assistance  Action,  the  Pennsylvania 
State  University 

agency:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  Pursuant  to  10  CFR 
600.7(b)(2),  the  Department  of  Energy, 
through  the  Boston  Office,  intends  to 
award  a  grant  to  the  Permsylvania  State 
University  (PSU).  The  grant  will  provide 
additional  funding  of  $75,000  to 
continue  work  be^n  in  phase  I  which 
focused  on  energy  efficient  HVAC 
systems  for  modular  homes  based  on 
current  designs  and  features.  During 
phase  n  the  PSU  will  continue  work 
focusing  on  near-term  development  of 
practical,  energy  efficient  modular 
house  designs  which  will  use  almost  no 
heating  or  cooling  energy  at  a  reasonable 
cost  to  the  consumer. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  planning  to  conduct  such 
an  effort.  This  project  is  suitable  for 
noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 

The  initial  term  of  this  grant  will  be 
twelve  (12)  months  from  the  date  of 
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award  for  a  possible  project  period  of 
five  years  fi'om  the  initial  date  of  award. 
Possible  additional  funding  in  future 
years  will  be  based  on  satisfactory 
completion  of  the  initial  term,  and 
availability  of  funds. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Dej>artment  of  Energy,  Boston 
Support  Office;  Attn.:  Louise  S.  Urgo, 
One  Congress  Street,  Boston,  MA 
02114-2021. 

Issued  in  Golden,  Colorado  on  April  15, 
1994. 

Christine  A.  Phoebe, 

Director,  Administrative  Division,  Golden 
Field  Office. 

|FR  Doc.  94-10076  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  649(M>1-M 


Award  of  a  Grant,  Noncompetitive 
Financial  Assistance;  Tri-City 
Industrial  Development  Council 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Richland  Operations  Office. 
ACTION:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Richland  Operations  Office  (RL) 
announces  that  pursuant  to  Public  Law 
95-91,  as  amended,  Department  of 
Energy  Organization  Act,  it  intends  to 
make  a  discretionary  financial  assistant 
award  based  on  the  criterion  set  forth  in 
10  CFR  600.7(b)(2)(i)(D)  to  the  Tri-City 
Industrial  Development  Council 
(TRIDEC),  Kennewick,  Washington, 
under  Grant  Number  DE-FG06- 
94RL12917.  The  primary  purpose  of  the 
grant  is  to  act  for  DOE  as  facilitator  in 
regard  to  submission  of  community 
economic  development  diversification 
proposals.  This  three  year  effort  will 
have  an  estimated  cost  of  $228,000  for 
the  first  budget  year. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  announcement 
should  be  addressed  to  the  U.S. 
Department  of  Energy,  Richland 
Opierations  Office,  Procurement 
Division,  Mail  Stop  A7-80,  P.O.  Box 
550,  825  Jadwin  Avenue,  Richland, 
Washington  99352,  ATTN:  Jo  Laughlin, 
Contract  Specialist. 

SUPPLEMENTARY  INFORMATION:  In  support 
of  the  transformation  within  the 
Department  of  Energy  as  it  redirects  its 
focus  from  a  primarily  mission  oriented, 
inward-facing  agency  to  a  service- 
oriented,  customer-driven  agency,  the 
Secretary  of  Energy  has  implemented 
plans  for  supporting  economic 
development  and  community  assistance 
activities  around  DOE  sites  afi'ected  by 
changing  program  missions.  Each 


Operations  Office  has  been  charged  with 
notifying  the  public  of  available 
facilities,  technology  partnership 
opportimities  and  economic 
development  and  diversification 
programs  for  the  purpose  of  stimulating 
local  economic  growth  through 
community  partnerships.  It  is 
anticipated  ffiat  assistance  through 
community  economic  development 
plans  will  help  to  minimize  the  impact 
of  DOE  downsizing  on  the  local  area 
and  work  force.  Community 
representatives,  including  elected 
officials,  business  executives, 
community  leaders,  and  the  academic 
field,  have  selected  TRIDEC,  under  a 
Memorandum  of  Understanding,  to  be 
the  Community  Reuse  Organization 
(CRO)  and  single  point  of  contact  for 
coordinating  community  efforts  and 
resources  and  performing  site-specific 
economic  development  planning  and 
management.  The  ultimate  goal  is  to 
stimulate  local  economic  growth 
through  community  partnerships  so  that 
when  the  Department  of  Energy  has 
completed  its  mission  and  closes  its 
operations  at  this  site,  the  economical 
impact  on  the  community  will  be 
minimal. 

Dated:  April  18, 1994. 

Robert  D.  Larson, 

Director,  Procurement  Division,  Richland 
Operations  Office. 

[FR  Doc.  94-10077  Filed  4-25-94;  8:45  am] 
BILUNQ  CODE  MSO-OI-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Case  No.  F-066] 

Energy  Conservation  Program  for 
Consumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Goodman 
Manufacturing  Company 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Decision  and  order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-066) 
granting  a  Waiver  to  Goodman 
Manufacturing  Company  (Goodman) 
from  the  existing  Department  of  Energy 
(DOE)  test  procedure  for  furnaces.  The 
Department  is  granting  Goodman’s 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
GMPV  series  central  furnaces. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 


and  Renewable  Energy,  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
7140. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order,  Goodman 
has  been  granted  a  Waiver  for  its  GMPV 
series  central  furnaces,  permitting  the 
company  to  use  an  alternate  test  method 
in  determining  AFUE. 

Issued  in  Washington,  DC,  April  1, 1994. 
Frank  M.  Stewart,  )r.. 

Acting  Chief  of  Staff,  Energy  Efficiency  and 
Renewable  Energy. 

In  the  Matter  of:  Goodman  Manufacturing 
Company.  (Case  No.  F-066) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 

Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (^Act),  Public  Law 
102—486, 106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
compeu^ble  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 

45  FR  64108,  September  26, 1980. 

Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  ^nt  an 
Interim  Waiver  firom  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26, 1986. 
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The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  w'ill  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  bn  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Goodman  filed  a  “Petition  for 
Waiver,”  dated  November  29, 1993,  in 
accordance  with  §  430.27  of  10  CFR  part 
430.  The  Department  published  in  the 
Federal  Register  on  February  23, 1994, 
Goodman’s  petition  and  solicited 
comments,  data  and  information 
respecting  the  petition.  58  FR  8608. 
Goodman  also  Hied  an  “Application  for 
Interim  Waiver”  under  section  430.27(g) 
which  DOE  granted  on  February  10, 
1994.  58  FR  8608,  February  23, 1994. 

No  comments  were  received 
concerning  either  the  “Petition  for 
Waiver”  or  the  “Interim  Waiver.”  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Goodman  Petition.  The  ]^C  did  not 
have  any  objections  to  the  issueuice  of 
the  waiver  to  Goodman. 

Assertions  and  Determinations 

Goodman’s  Petition  seeks  a  waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
starting  of  the  circulating  air  blower. 
Goodman  requests  the  allowance  to  test 
using  a  30-second  blower  time  delay 
when  testing  its  GMPV  series  central 
furnaces.  Goodman  states  that  since  the 
30-second  delay  is  indicative  of  how 
these  models  actually  operate  and  since 


such  a  delay  results  in  an  improvement 
in  efficiency  of  approximately  1.0 
percent,  the  petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Goodman  indicates  that  it 
is  unable  to  take  advantage  of  any  of 
these  exceptions  for  its  GMPV  series 
central  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Goodman  furnaces 
are  designed  to  impose  a  30-second 
blower  delay  in  every  instance  of  start 
up,  and  since  the  current  provisions  do 
not  specifically  address  this  type  of 
control,  DOE  agrees  that  a  waiver 
should  be  granted  to  allow  the  30- 
second  blower  time  delay  when  testing 
the  Goodman  GMPV  series  central 
furnaces.  Accordingly,  with  regard  to 
testing  the  GMPV  series  central 
furnaces,  today’s  Decision  and  Order 
exempts  Goodman  fi'om  the  existing 
provisions  regarding  blower  controls 
and  allows  testing  with  the  30-second 
delay. 

It  IS.  therefore,  ordered  that: 

(1)  The  “Petition  for  Waiver”  filed  by 
Goodman  Manufacturing  Company 
(Case  No.  F-066)  is  hereby  granted  as 
set  forth  in  paragraph  (2)  below,  subject 
to  the  provisions  of  paragraphs  (3),  (4), 
and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
part  430,  subpart  B,  Goodman 
Manufacturing  Company,  shall  be 
permitted  to  test  its  GMPV  series  central 
furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  part  430, 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 


3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSI/ASHRAE  Standard  103-82  with 
the  exception  of  sections  9.2.2, 9.3.1,  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 


(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows; 

3.10  Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in  lieu 
of  the  requirement  specified  in  section  9.3.1 
of  ANSI/ASHRAE  Standard  103-82.  After 
equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  performed,  turn  on 
the  furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple  grid 
described  above,  at  0.5  and  2.5  minutes  after 
the  main  bumer(s)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1.5  minutes  (t-),  unless;  (1)  The  furnace 
employs  a  single  motor  to  drive  the  power 
burner  and  the  indoor  air  circulating  blower, 
in  which  case  the  burner  and  blower  shall  be 


started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower;  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure  time 
delay,  (t-),  using  a  stopwatch.  Record  the 
measured  temperatures.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer’s  recommended 
on-period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above,  Goodman 
Manufacturting  Company  shall  comply 
in  all  respects  with  the  test  procedures 
specified  in  Appendix  N  of  10  CFR  Part 
430,  Subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GMPV 
series  central  furnaces  manufactured  by 
Goodman  Manufacturing  Company. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  [Insert  Date  of  Issuance], 
this  Waiver  supersedes  the  Interim 
Waiver  granted  the  Goodman 
Manufacturing  Company  on  February 
10, 1994.  58  FR  8608,  February  23, 1994 
(Case  No.  F-066). 

Issued  In  Washington,  DC,  April  1, 1994. 
Frank  M.  Stewart,  )r.. 

Acting  Chief  of  Staff,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  94-10078  Filed  4-25-94;  8:45  am) 
BILUttQ  CODE  6450-01-4> 


[EERE-Boston] 

Heavy  Duty  State  Municipal  Vehicle 
Alternative  Fuel  Demonstration 
Programs;  Notice  of  Solicitation 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  solicitation. 

SUMMARY:  Pursuant  to  10  CFR  600.9, 

The  Office  of  Alternative  Fuels  of  the 
Department  of  Energy  is  issuing  a 
solicitation  number^  DE-PS41- 
94R110637  to  evaluate  alternative  fuels 
in  transportation  in  response  to  the 
Alternative  Motor  Fuels  Act  of  1988 
(AMFA).  With  the  assistance  of  the 
Office  of  Alternative  Fuels,  the  Office  of 
Technical  and  Financial  Assistance 
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(OTFA),  has  the  opportunity  to 
introduce  an  alternative  fuel  program 
through  state  energy  offices.  A  favorable 
application  for  introducing  alternative 
fuels  at  the  state  or  local  level  is  in 
heavy  duty  municipal  vehicles  which 
are  god  candidates  for  the  use  of 
alternative  fuels  because  of  their  high 
fuel  consumption,  regular  driving 
routes,  and  operation  from  a  centralized 
location. 

SUPPLEKIENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  is  issuing 
a  solicitation  to  state  energy  offices 
inviting  them  to  apply  for  the  Heavy 
Duty  State/Municipal  Vehicle 
Alternative  Fuel  Demonstration.  Only 
one  application  will  be  accepted  from 
each  state.  The  participating  state 
energy  offices  will  coordinate  and 
conduct  a  heavy  duty  municipal  vehicle 
project  to  introduce  alternative  fuel 
Original  Equipment  Manufacturer 
(O^i)  vehicles  for  operation  by  state 
governments,  local  school  districts,  and 
municipalities.  The  incremental  costs 
over  conventional  vehicles  for  up  to 
four  (4)  OEM  alternative  fuel  heavy  duty 
vehicles  j>er  project  will  be  founded  by 
DOE.  The  types  of  vehicles  to  be 
considered  are  those  used  directly  by 
state  or  local  agencies  or  for  the  sole 
purpose  of  supporting  a  state  or  local 
agency.  Transit  buses  are  excluded. 
Vehicles  will  be  fueled  with  ethanol, 
methanol,  natural  gas,  propane  or 
biodiesel.  The  DOE  Support  Offices  will 
coordinate  this  program’s  activities  in 
conjunction  and  cooperation  with  the 
state  energy  offices,  providing  assistance 
and  direction  to  interested  participants. 
The  state  energy  offices,  municipalities, 
and  local  school  districts  will  ensure 
that  refueling  facilities  are  identified. 
They  are  encouraged  to  invite  local 
utilities  or  fuel  suppliers  to  participate 
by  investing  in  the  development  of 
refueling  facilities.  The  award  recipients 
will  be  responsible  for  the  collection 
and  reporting  of  data/information  as 
specified  by  DOE  on  alternative  fuel  and 
“control”  vehicles  over  a  five  year 
period. 

Fund  Availability 

Up  to  $924,000  is  available  to  fund 
financial  assistance  awards.  Only  one 
application  will  be  accepted  from  each 
state.  The  initial  project  and  budget 
period  will  be  twelve  months  from  the 
date  of  award. 

Restricted  Eligibility 

The  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Office  of  Alternative  Fuels,  is 
restricting  eligibility  for  a  national 
demonstration  of  heavy  duty  municipal 
alternative  fuel  vehicles  to  the  State 


Energy  Offices  in  the  50  States,  the 
District  of  Columbia,  the  U.S.  Virgin 
Islands,  the  Conunonweakh  of  Puerto 
Rico  and  any  territory  or  possession  of 
the  United  States.  Interested 
municipalities,  and  local  school 
districts  should  contact  the  appropriate 
state  energy  office  for  applications  for 
subawards.  Financial  Assistance  for  this 
solicitation  is  authorized  by  the  DOE 
Reorganization  Act,  Public  Law  95-91, 
CFDA  No.  81.502,  and  the  DOE 
Financial  Assistance  Regulations,  10 
CFR  Part  600. 

Review  and  Evaluation 

Initial  review  for  completeness  will  be 
performed  at  the  Support  Offices.  The 
applications  will  be  evaluated  by  the 
Office  of  Technical  Assistance  and  the 
Office  of  Alternative  Fuels  according  to 
the  criteria  set  forth  in  the  solicitation. 
DATES:  Applications  are  due  by  May  31, 
1994.  Awards  will  be  issued  by 
September  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Boston  Office, 
Attention,  Louise  S.  Urgo,  One  Congress 
Street,  Boston,  MA  02114-2021, 
Telephone  617-565-9709 

Issued  at;  April  15, 1994. 

Christine  A.  Phoebe, 

Director.  Administrative  Division  Golden 
Field  Office. 

(FR  Doc.  94-10075  Filed  4-25-94;  8:45  ami 
BILLIM3  CODE  •450-01-M 


Office  of  Environmental  Management 

Disbursement  of  Discretionary  Funds 
to  Federally-Recognized  American 
Indian  Tribes 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  inquiry  and  request  for 
comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  developing  eligibility  standards 
and  funding  criteria  for  the  distribution 
of  DOE  discretionary  funds  to  federally- 
recognized  American  Indian  tribes  by 
EKDE’s  Office  of  Environmental 
Management  (EM).  Discretionary  funds, 
pursuant  to  section  646  of  the  EKDE 
Organization  Act,  are  awarded  to  Indian 
tri^s  to  participate  in  DOE’s 
remediation  and  managem«it  program 
for  wastes  produced  as  the  result  of  its 
activities  at  its  former  and  current 
weapons  production  facilities.  Such 
participation  relates  directly  to  DOE’s 
American  Indian  Tribal  Government 
policy,  pursuant  to  DOE  Order  1230.2, 
recognizing  a  govemment-to- 
government  relationship  with  Indian 
tribes. 


Because  of  the  potential  for  broad 
interest,  DOE  is  providing  interested 
parties  an  opportunity  for  comment  on 
issues  related  to  the  hmding  of  Indian 
tribes  who  are  directly  affected  by  DOE 
activities.  DOE  invites  written  comment 
on  the  criteria  development  process 
before  proposing  guidelines.  In 
addition,  DOE  will  schedule  public 
workshops  at  several  of  its  sites.  At 
these  workshops,  tribes  and  other 
interested  parties  will  have  an 
opportunity  to  further  discuss  issues 
related  to  guidance. 

DATES:  Written  submissions  on  this 
notice  of  inquiry  are  due  on  or  before 
June  1, 1994.  Public  workshops  will  be 
held  to  discuss  issues  related  to 
guidance  at  the  following  locations  and 
times: 

Richland,  Washington 
Thursday  April  28, 1994, 11  a.m, — 2 
p.m.  Red  Lion  Inn/Hanford  House, 
Ben  Franklin  Room,  802  George 
Washington  Way,  Richland, 
Washington  99352 
Pocatello,  Idaho 

Thursday  May  12, 1994,  6:30  p.m. — 

9  p.m.  Howard  Johnson’s,  1399 
Bench  Road,  Pocatello,  Idaho  83201 
Albuquerque,  New  Mexico  Thursday 
May  19, 1994,  6:30  p.m. — 9  p.m., 
Sheraton  Old  Town,  800  Rio 
Grande  Boulevard,  Albuquerque, 
New  Mexico  87104. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Margaret  Fernandez, 
Office  of  Environmental  Management, 
Office  of  Public  Accountability  (EM  5), 
U.S.  Department  of  Energy,  Ihmm  5B- 
031, 1000  Independence  Ave  SW., 
Washington  DC  20585.  FAX  Telephone: 
(202)  586-0293. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Fernandez,  at  the  address 
above,  or  by  telephone  at  (202)  586- 
5821. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  supplements  a  Notice  of  Inquiry, 
published  on  February  4, 1994  (59  FR 
5405),  to  announce  the  dates  and 
locations  of  pubhc  workshops  related  to 
the  development  of  funding  guidance 
under  the  Office  of  Environmental 
Management. 

I.  Background 

In  1989,  the  Office  of  Environmental 
Management  was  established  to  address 
environmental  problems  at  the 
Department’s  facilities.  Many  of  the 
Department’s  past,  present,  and  future 
activities  potentially  affect  Indian  tribes. 
Past  activities  of  DOE  involved  the 
research  and  production  of  plutonium, 
uranium,  and  other  hazardous 
substances.  Present  and  future  activities 
focus  on  the  management  and 
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remediation  of  wastes  produced  as  a 
result  of  the  Department’s  production 
activities. 

Because  DOE’s  activities  may  affect 
tribes  in  close  proximity  to  DOE  sites, 
the  Department’s  policy  is  to  consult 
with  these  tribes  and  support  tribal 
environmental  remediation  programs. 

The  fundamental  goals  of  DOE’s  policy 
are  to  involve  affected  tribes  in 
remediation  activities,  provide  tribes 
safe  access  to  and  management  of 
cultural  and  natural  resources,  and 
promote  tribal  economic 
competitiveness  and  self-sufficiency 
pursuant  to  administration  policy  and 
legal  requirements. 

In  the  past,  DOE  discretionary  funds 
have  been  distributed  to  Indian  tribes 
primarily  through  planning  grants. 
Planning  grants  have  funded  tribal 
environmental  restoration  and  waste 
management  programs  to  identify, 
analyze  and  take  initiatives  to  address 
waste  management  and  cleanup  issues 
stemming  from  EKDE  sites  and  facilities. 
The  Nez  Perce  Tribe,  the  Confederated 
Tribes  of  the  Umatilla  Indian 
Reserv'ation,  and  the  Yakama  Indian 
Nation  have  received  planning  grants 
related  to  the  Hanford  site. 

As  an  alternative  to  planning  grants, 
DOE  has  used  cooperative  agreements  to 
fund  tribal  activities.  A  cooperative 
agreement  requires  greater  involvement 
between  DOE  and  the  participant  in 
negotiating  and  conducting  the 
proposed  activities.  'This  involvement 
results  in  specific  project  milestones 
and  products  that  ensure  greater 
accountability.  The  Department  has 
successfully  employed  cooperative 
agreements  to  implement  hazardous 
materials  emergency  response  programs, 
as  occurred  in  the  case  of  the  Waste 
Isolation  Pilot  Project  with  the 
Shoshone-Bannock  Tribes,  and  at  the 
Hanford  site  with  the  Confederated 
Tribes  of  the  Umatilla  Indian 
Reservation.  Based  on  this  experience, 
DOE  intends  to  use  cooperative 
agreements  as  the  prime  vehicle  for 
tribal  involvement  in  environmental 
remediation  activities.  In  addition  to  the 
use  of  cooperative  agreements,  the 
government-to-govemment  relationship 
between  DOE  and  tribal  nations  may 
also  be  expressed  through  site-specific 
agreements,  memoranda  of 
understanding,  and  joint  ventures. 

The  amount  of  DOE  discretionary 
funds  available  for  tribal  cleanup 
activities  in  the  early  years  of  the  DOE 
environmental  program  was  based  on 
large  projected  budget  increases. 
However,  present  and  anticipated 
budget  constrictions  for  the  EM  program 
only  allow  for  moderate  funding.  As  a 
result,  the  amount  of  funds  available  for 


tribal  environmental  management  and 
cleanup  activities  has  leveled,  while  the 
degree  of  involvement  by  tribes,  and  the 
number  of  tribes  that  want  to  be 
involved  in  remediation  activities, 
continue  to  grow.  Budget  limitations, 
coupled  with  DOE’s  commitment  to 
involve  affected  tribes  in  its  cleanup 
and  management  activities,  necessitate 
the  development  of  standards  and 
guidance  for  disbursement  of  DOE 
discretionary  funds  to  tribes. 

These  standards  will  require  the 
development  of  criteria  relating  to 
eligibility  and  funding.  Eligibility 
criteria  would  determine  which  tribes 
would  qualify  to  enter  into  cooperative 
agreements  with  DOE.  Funding  criteria 
would  determine  the  types  of  activities 
that  are  to  be  funded  and  the  levels  of 
funding.  DOE  acknowledges  that 
eligibility  and  funding  criteria  may 
utilize  similar  factors. 

II.  Discussion — ^Eligibility  and  Funding 
Criteria 

A.  Eligibility 

Eligibility  criteria  would  determine  if 
a  federally-recognized  Indian  tribe 
qualifies  to  enter  into  a  cooperative 
agreement  allowing  tribal  participation 
in  DOE  environmental  remediation 
activities.  The  following  considerations 
could  be  used  to  determine  tribal 
eligibility: 

(1)  Should  a  tribe  be  considered 
eligible  if  its  legal  interests  arising  from 
treaty,  statutes,  and  case  law  are  affected 
by  a  DOE  hazardous  waste  site. 

(2)  Should  a  tribe  be  considered 
eligible  if  its  legal  interests  arising  fi'om 
treaty,  statutes,  and  case  law  are  affected 
by  a  DOE  produced  waste  stream  or 
transportation  corridor  which  carries 
DOE  hazardous  wastes? 

(3)  Should  a  tribe  be  considered 
eligible  if  its  cultural  and  natural 
resources  are  located  on  or  in  close 
proximity  to  a  DOE  hazardous  waste 
site,  DOE  produced  waste  stream,  or 
transportation  corridor  which  carries 
DOE  hazardous  wastes?  Please  define 
cultural  and  natural  resources. 

(4)  Should  a  tribe  be  eligible  if  its 
reservation  is  located  on  or  in  close 
proximity  to  a  DOE  hazardous  waste 
site,  DOE  produced  waste  stream,  or 
transportation  corridor  which  carries 
DOE  hazardous  wastes? 

(5)  Should  “close  proximity’’  be 
limited  to  a  geographically  defined  area 
in  relation  to  a  DOE  hazardous  waste 
site,  DOE  produced  waste  stream,  or 
transportation  corridor  which  carries 
EKDE  hazardous  wastes  (e.g.,  a 
geographic  area  of  not  more  than  50 
miles,  100  miles,  etc.,  from  a  hazardous 
site)? 


(6)  Should  “close  proximity’’  be 
defined  to  include  more  distant  areas 
where  actual  or  likely  physical  harm 
could  occur  as  a  result  of  a  DOE 
hazardous  waste  site,  DOE  produced 
waste  stream,  or  transportation  corridor 
which  carries  DOE  hazardous  wastes? 

(7)  What  other  factors  should  be 
considered  in  determining  eligibility? 

B.  Funding 

Once  it  is  ascertained  which  tribes  are 
eligible  to  enter  into  cooperative 
agreements  with  EKDE,  the  next 
determination  is  what  particular  tribal 
activities  should  be  funded  and  at  what 
levels.  The  following  considerations 
which  could  be  used  to  determine  tribal 
funding  include: 

(1)  Should  a  priority  system  be  used 
to  categorize  activities  by  factors  such  as 
the  following: 

(a)  The  degree  of  the  threat  or  actual 
level  of  harm  to  a  tribe  (e.g.,  the  greater 
threat  of  harm,  the  greater  the  priority, 
etc.): 

(b)  Size  of  affected  tribal  population; 
and 

(c)  Types  of  activities  proposed,  (e.g., 
a  groundwater  monitoring  activity  to 
ensure  a  safe  drinking  water  supply 
versus  the  remediation  of  a  cultural 
site). 

(1)  Should  activities  that  support  tribal 
management  of  cultural  resources 
receive  greater  priority  than  other 
activities? 

(ii)  Should  activities  which  would 
assist  a  tribe  in  becoming  more 
economically  competitive  and  self- 
sufficient  receive  greater  priority  than 
other  activities? 

(2)  Should  the  fact  that  a  tribe  was 
previously  funded  by  EKDE  mean  it 
should  receive  greater  consideration 
than  a  tribe  that  has  never  been  funded, 
or  the  opposite? 

(3)  Should  a  tribe  receive  greater 
funding  consideration  for  past 
participation  in  EKDE  activities  that  were 
well  performed  by  the  tribe? 

(4)  Where  possible,  should  tribes  that 
coordinate  and  prepare  a  joint  proposal 
receive  more  favorable  consideration 
than  proposals  by  individual  tribes? 

(5)  To  what  extent  should  proximity 
be  taken  into  account  in  funding  one 
tribe  that  can  argue  a  greater  degree  of 
affectedness  over  another  tribe? 
“Affected”  is  defined  in  this  instance  to 
apply  to  a  tribe  that  faces  a  substantial 
environmental  or  health  impact. 

111.  Request  for  Submissions 

The  criteria  and  other  ideas  raised  in 
this  Notice  are  suggestions  for  comment. 
Comments  need  not  address  all 
suggestions  raised  in  this  inquiry  and 
can  be  limited  to  particular  points.  EKDE 
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welcomes  additional  comments  on 
eligibility  and  funding  criteria  for 
Indian  tribes.  All  written  information 
provided  by  respondents  will  be 
available  for  public  inspection  at  the 
Department  of  Energy,  Freedom  of 
Information  Reading  Room,  Room  lE- 
190, 1000  Independence  Avenue  SW., 
Washington  20585,  between  the  hours 
of  9  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11  (1983),  any  person  submitting 
information  believed  to  be  confidential 
and  exempt  by  law  horn  public 
disclosure  should  submit  a  copy  of  the 
document  in  which  information 
believed  to  be  confidential  has  been 
deleted  along  with  the  confidential 
submissions.  The  Department  of  Energy 
will  determine  the  confidential  status  of 
the  information  and  treat  it  accordingly. 

Signed  at  Washington,  DC,  this  21st  day  of 
April,  1994. 

Thomas  P.  Crumbly, 

Assistant  Secretary  for  Environmental 
Management. 

|FR  Doc.  94-10131  Filed  4-22-94;  12:46  pml 
BILUNO  CODE  B450-01-P 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP88-44-0481 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

April  20, 1994. 

Take  notice  that  on  April  15.  1994,  El 
Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing,  pursuant  to  Part  154 
'of  the  Federal  Energy  Regulatory 
Commission  (Commission)  Regulations 
Under  the  Natural  Gas  Act  and  in 
compliance  with  the  Commission’s 
Order  Granting  in  Part  and  Denying  in 
Part  Requests  for  Rehearing  and 
Clarification  issued  March  1, 1994 
(March  1, 1994  order)  at  Docket  No. 
RP88-44-044,  certain  tariff  sheets  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A. 

El  Paso  states  that  on  November  5, 

1992,  in  compliance  with  the 
Commission’s  order  dated  October  9, 
1992  at  Docket  No.  RP88-44-D20  El 
Paso  filed  revised  tariff  sheets  to 
provide,  among  other  things,  correlative 
(comparable)  discounts  when  El  Paso 
discounted  the  rate  it  charged  for  the 
transportation  of  its  sales  gas  or  the  gas 
of  marketing  affiliates  on  the  mainline. 
On  May  21, 1993,  El  Paso  states  that  it 
filed  modifications  to  the  comparable 
discount  provisions  in  compliance  with 
the  Commission's  order  dated  May  6, 

1993,  which  granted  rehearing  in  part  of 
the  October  9, 1992  order.  El  Paso  states 


that  the  Commission,  in  its  March  1, 

1994  order,  found  that  it  was  a  mistake 
to  apply  the  comparable  discount 
requirements  of  Order  Nos.  497  and  636 
to  El  Paso  prior  to  restructuring  and  the 
spin-off  of  its  merchant  division. 
Accordingly,  El  Paso  states,  the 
Commission  reversed  its  prior  decision 
to  require  comparable  discounts  under 
the  requirements  of  Order  Nos.  497  and 
636  before  pre-restructuring. 

El  Paso  states  that  it  is  filing  in 
compliance  with  the  March  1, 1994 
order.  El  Paso  states  that  it  has  removed 
the  comparable  discount  requirements 
for  the  time  period  prior  to  El  Paso’s 
implementation  of  restructuring. 

El  Paso  requests  all  necessary  waivers 
of  the  Commission’s  regulations  so  as  to 
p>errait  the  tendered  tariff  sheets  to 
become  effective  on  October  9, 1992. 

El  Paso  states  that  copies  of  the  filing 
were  serv’ed  upon  all  of  El  Paso’s 
interstate  pipeline  system  transportation 
and  sales  customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
should  be  fil^  on  or  before  April  27, 

1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Casbeil, 

Secretary.  ^ 

[FR  Doc.  94-9974  Filed  4-25-94;  8:45  ami 
BILUNG  CODE  e717-01-M 

[Docket  Nos.  CP90-454-004  and  MT94-3- 
000] 

Midwest  Gas  Storage  Inc.;  Revised 
Initial  Tariff  Filing 

April  14, 1994. 

Take  notice  that  on  April  8, 1994, 
Midwest  Gas  Storage  Inc.  (Midwest). 
13100  Southwest  Highway,  Palos  Park, 
Illinois  60464,  filed  in  Do^et  Nos. 
CP90-454-004  and  MT94-3-000  a  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
May  15. 1994. 

In  its  revised  tariff.  Midwest  proposes 
to  convert  its  tariff  from  a  volumetric 
basis  to  a  thermal  basis  and  incorporates 
the  Commission’s  Order  No.  497  tariff 
requirements  to  reflect  a  new  marketing 
affiliate.  Midwest  Gas  Services,  Inc. 


Midwest  states  that  the  new  marketing 
affiliate  will  provide  interested  persons 
with  gas  that  is  stored  in  Midwest’s 
facilities. 

Midwest  states  that  in  addition  to  the 
6-month  waiver  to  implement  its 
electronic  bulletin  bo^  previously 
requested  in  Docket  No.  CP90-454-002, 
Midwest  requests  approval  to 
implement  on  an  interim  basis,  a 
Telephone  Bulletin  Board,  which 
Midwest  indicates  is  similar  to  that  of 
Tarpon  Transmission  Company  and 
Louisiana-Nevada  Transit  Company.  In 
addition.  Midwest  requests  waiver  of 
the  flexible  receipt  and  delivery  point 
requirement  because  it  is  anticipated 
that  nearly  100  percent  of  Midwest’s 
storage  activity  will  take  place  through 
only  one  point:  the  Panhandle  Eastern 
Pipe  Line  Company/Midwest 
interconnection. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure:  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  April  25, 1994. 

Protests  will  be  considered  by  the 
Conunission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  parties.  Any  {>erson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 

Liuwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  94-10044  Filed  4-25-94;  8:45  ami 
BILUNG  CODE  6717-01-M 

[Docket  No.  RP94-208-000] 

Natural  Gas  Pipeline  Company  of 
America;  Petition  for  Declaratory  Order 

April  20, 1994. 

Take  notice  that  on  April  12, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  a  petition  for  a 
declaratory  order  from  the  Commission 
approving  implementation  of  a 
Settlement  Agreement  dated  February 
16  1994,  (Settlement)  executed  by 
Natural,  Dakota  Gasification  Company 
(Dakota)  and  the  U.S.  Department  of 
Energy  (DOE).  The  settlement  relates  to 
the  contract  dated  January  29, 1982 
between  Natural  and  Dakota  for  the 
purchase  and  sale  of  synthetic  gas  (coal 
gas)  produced  from  the  Great  Plains  coal 
gasification  plant  located  near  Beulah, 
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North  Dakota  (Coal  Gas  Contract)  and  to 
thej:ontract  between  Natural  and 
Dakota  dated  June  28, 1983  under  which 
Dakota  transports  such  coal  gas  for 
Natural  (Transportation  Contract). 

Natural  seeks  a  declaratory  order  from 
the  Commission  that: 

(1)  The  Settlement  and  its 
implementation  are  in  the  public 
interest  insofar  as  they  affect 
jurisdictional  services,  rates  and  charges 
on  Natural’s  system; 

(2)  The  Commission  waives  or 
amends  Opinion  No.  119  to  implement 
the  Settlement  pricing  provisions  (such 
determination  would  also  resolve  a 
pending  complaint  insofar  as  it  relates 
to  the  Natural-Dakota  arrangements); 
and 

(3)  Natural  will  be  permitted  to 
recover  costs  incurred  pursuant  to  the 
Settlement  and  any  payments  incurred 
in  connection  with  assignment  of  the 
reformed  Coal  Gas  Contract  through 
Natural’s  mechanism(s)  under  Order 
Nos.  636,  et  seq.  for  recovery  of  GSR 
costs  in  effect  from  time  to  time. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  27, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-9971  Filed  4-25-94;  8:45  am] 
BILUNG  CODE  S717-01-M 


[Docket  No.  CP94-358-000] 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

April  20, 1994. 

Take  notice  that  on  April  14,  1994, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-356-000  a  request 
pursuant  to  §§  157.205, 157.212  and 
157.216  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212  and  157.216) 
for  authorization  to  (1)  abandon  and 


transfer  by  sale  to  Metropolitan  Utilities 
District  (MUD)  the  existing  Omaha  TBS 
#4  and  approximately  1.2  miles  of  the 
Omaha  Public  Power  District  (OPPD) 
branchline  and  easements  in  Sarpy 
County,  Nebraska;  and  (2)  install  and 
operate  one  (1)  delivery  point  and 
appurtenant  facilities  to  allow  Northern 
to  make  natural  gas  deliveries  to  MUD, 
under  Northern’s  blanket  certificate 
issued  in  Docket  No.  CP82— 401-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  (1)  abandon  and  transfer  by 
sale  to  MUD  the  existing  Omaha  TBS  #4 
and  approximately  1.2  miles  of  the 
Sarpy  County  OPPD  branchline  and 
easements;  and  (2)  install  and  operate 
one  (1)  delivery  point  and  appurtenant 
facilities  to  make  deliveries  under 
Northern’s  existing  transportation  rate 
schedules.  The  estimated  total  volumes 
proposed  to  be  delivered  to  MUD  at  the 
proposed  new  delivery  point  are  67,000 
Mcf  per  day  and  223,000  Mcf  on  an 
annual  basis.  The  estimated  cost  to 
install  the  delivery  point  is  $211,555. 
Northern  states  that  MUD  will 
contribute  $189,000  to  Northern  for  the 
cost  of  these  facilities. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-9972  Filed  4-25-94;  8:45  ami 
BILUNG  CODE  6717-01-M 


[Project  No.  11397-001  Colorado] 

Pine  River  Irrigation  District;  Surrender 
of  Preliminary  Permit 

April  20, 1994. 

Take  notice  that  Pine  River  Irrigation 
District,  Permittee  for  the  King  Project 
No.  11397,  has  requested  that  its 


preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 

11397  was  issued  October  14, 1993,  and 
would  have  expired  September  30, 

1996.  The  project  would  have  been 
located  on  the  Pine  River  in  LaPlata 
County,  Colorado. 

The  Permittee  filed  the  request  on 
March  25, 1994,  and  the  preliminary 
permit  for  Project  No.  11397  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
holiday  as  described  in  18  CFTl 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-9973  Filed  4-25-94;  8:45  am) 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP94-67-005] 

Southern  Natural  Gas  Co.;  GSR  Cost 
Recovery  Filing 

April  20. 1994. 

Take  notice  that  on  April  15, 1994, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  accordance  with  the 
Commission’s  Order  on  Fourth 
Compliance  Filing  and  Granting  and 
Denying  Rehearing  issued  in  Docket 
Nos.  RS92-10-000.  et  al.,  on  March  16, 
1994  (March  16  Restructuring  Order), 
the  Commission’s  Order  on  Rehearing 
and  Compliance  Filing  issued  in  Docket 
Nos.  RP94-67-O01,  et  al.,  on  March  16, 
1994  (March  16  Rehearing  Order),  the 
Commission’s  Order  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions,  Rejecting  Other 
Tariff  Sheets,  Consolidating  Dockets  and 
Establishing  Hearing  issued  in  Docket 
Nos.  RP94-133-000,  et  al.,  on  March  16, 
1994  (March  16  Suspension  Order),  and 
the  Commission’s  Oitler  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions,  Rejecting  Other 
Tariff  Sheets,  and  Consolidating  Dockets 
for  Hearing  issued  in  Docket  Nos.  RP94- 
165-000,  et  al.,  on  March  31, 1994 
(March  31  Suspension  Order).  Southern 
submitted  the  following  tariff  sheets  to 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  with  the  proposed 
effective  date  of  April  1, 1994: 

First  Substitute  Fifth  Revised  Sheet  No.  15 
First  Substitute  Fifth  Revised  Sheet  No.  1 7 
First  Substitute  Fifth  Revised  Sheet  No.  18 
First  Substitute  Fourth  Revised  Sheet  Na  29 
First  Substitute  Fourth  Revised  Sheet  No.  30 
First  Substitute  Fourth  Revised  Sheet  No.  31 
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First  Revised  Sheet  No.  199 
Second  Revised  Sheet  No.  200 
Second  Revised  Sheet  No.  202 

Southern  states  that  copies  of  the 
filing  were  sert'ed  upon  Southern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protest  should  be  filed  on  or  before 
April  27, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Southern’s  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-9975  Filed  4-25-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM94-1 3-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  20, 1994. 

Take  notice  that  on  April  15, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Third  Revised 
Sheet  No.  28B,  which  tariff  sheet  is 
proposed  to  be  effective  on  April  1, 
1994. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributable  to  storage  service  purchased 
from  North  Penn  Gas  Company  (North 
Penn)  under  its  Rate  Schedule  SS  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  TGPL’s  Rate 
Schedule  SS-1.  The  tracking  filing  is 
being  made  pursuant  to  section  5  of 
TGPL’s  Rate  Schedule  SS-1. 

Included  in  Appendix  A  attached  to 
the  filing  is  an  explanation  of  the  rate 
change  and  details  regarding  the 
computation  of  the  revised  SS-1  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  SS-1 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  April  27, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-9970  Filed  4-25-94;  8:45  am] 
BILUNO  CODE  8717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4878-1] 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Patowmack  Power 
Partners,  L.P.  Loudoun  County, 

Virginia 

AGENCY:  United  States  Environmental 
Protection  Agency. 

ACTION:  Notice  of  final  action. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  finalAgency  action 
regarding  the  Prevention  of 
SignificantDeterioration  (PSD)  permit 
issued  by  the  Virginia  Department  of 
Environmental  Quality  on  September 
15, 1993  to  Patowmack  Power  Partners, 
L.P.  in  Loudoun  County,  Virginia. 
Thisdetermination  was  appealed  to  the 
Environmental  Protection  Agency 
(EPA). 

OATES:  The  Environmental  Appeals 
Board  of  the  EPA  issued  an  Order 
Denying  Review  on  February  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Eileen  M.  Glen,  Chief,  New  Source 
Review  Section,  Air  Enforcement 
Branch,  Air,  Radiation  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  Mail  Code  3AT22, 
841  Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107,  (215)  597-8379. 
SUPPLEMENTARY  INFORMATION:  On 
October  6, 1993  and  October  8, 1993, 
petitions  were  submitted  to  the 
Environmental  Appeals  Board 
requesting  review  of  a  PSD  permit 
issued  to  Patowmack  Power  Partners, 
L.P.  for  construction  of  a  315-megawatt 
gas/oil  fired  electric  generating  facility 
in  Loudoun  County,  Virginia.  These 
petitions  were  submitted  by  Edward  A. 
Mainland  and  Mary  Fraser-Priest, 
respectively.  The  PSD  permit  was 
issued  by  the  Virginia  Department  of 
Environmental  Quality  (VDEQ)  on 
September  15, 1993,  pursuant  to  a 


delegation  of  authority  from  the  EPA, 
Region  III,  Philadelphia,  Pennsylvania. 
Because  of  the  delegation,  any  PSD 
permit  issued  by  the  VDEQ  is  an  EPA- 
issued  permit  for  purposes  of  Federal 
law  (40  CFR  124.41;  45  FR  33413  (May 
19, 1980)),  and  is  subject  to  review  by 
the  Agency  under  40  CFR  124.19  before 
becoming  final. 

The  Environmental  Appeals  Board 
issued  an  Order  Denying  Review  of  the 
permit  on  February  24, 1994, 
concluding  that  review  of  VDEQ’s 
permit  determination  was  not  warranted 
and  that  it  met  all  necessary 
requirements  of  Federal  law. 

Anyone  wishing  to  review  the  final 
permit,  petitions.  Order  Denying 
Review,  or  related  materials  should 
contact  one  of  the  following  offices: 

U.S.  Environmental  Protection 
Agency,  Region  III,  Air  Enforcement 
Branch,  New  Source  Review  Section 
(3AT22),  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 

Virginia  Department  of  Environmental 
Quality,  P.O.  Box  10089,  Richmond, 
Virginia  23240. 

Pursuant  to  40  CFR  124.19(f)(2),  for 
purposes  of  judicial  review,  final 
Agency  action  occurs  when  a  final  PSD 
permit  is  issued  and  Agency  review 
procedures  are  exhausted.  This 
notice,being  published  today  in  the 
Federal  Register,  constitutes  notice  of 
the  final  Agency  action  denying  review 
of  the  PSD  permit.  If  available,  judicial 
review  of  these  determinations  under 
section  307(b)(1)  of  the  Clean  Air  Act 
(Act)  may  be  sought  on/y  bythe  filing  of 
a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  from 
the  date  on  which  this  determination  is 
published  in  the  Federal  Register. 
Under  section  307(b)(2)  of  the  Act,  this 
determination  shall  not  be  subject  to 
later  judicial  review  in  any  civil  or 
criminal  proceedings  for  enforcement. 

Dated:  April  15, 1994. 

W.T.  Wisniewski, 

Acting  Regional  Administrator. 

[FR  Doc.  94-10054  Filed  4-25-94;  8:45  am] 
BILUNG  CODE  656O-S0-F 


[OW-FRL-4875-8] 

Sediment  Quality  Criteria  &  Support 
Documents;  Re-opening  of  Notice  of 
Availability  and  Request  for  Comment 

AGENCY:  Environmental  Protection 
Agency. 

SUMMARY:  The  purpose  of  this  notice  is 
to  re-open  the  comment  period  for  OVV- 
FRL— 4827-2  entitled  “Sediment  Quality 
Criteria’’  for  60  days.  The  comment 
period  will  close  on  June  27, 1994. 
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The  original  notice  was  published  on 
January  18, 1994,  and  the  public 
comment  period  closed  on  April  18,  - 
1994.  The  notice  announced  the 
availability  of  seven  documents 
presenting  proposed  Sediment  Quality 
Criteria  for  the  Protection  of  Benthic 
Organisms  for  five  priority  pollutant 
{Section  307(a))  chemicals,  guidelines 
for  deriving  these  criteria  on  a  site- 
specific  basis,  and  the  technical  basis 
for  deriving  the  criteria  for  public 
comment.  The  documents  are  entitled: 
“Technical  Basis  for  Deriving  Sediment 
Quality  Criteria  for  Nonionic  Organic 
Contaminants  for  the  Protection  of 
Benthic  Organisms  by  Using 
Equilibrium  Partitioning,”  "Guidelines 
for  Deriving  Site-Specific  Sediment 
Quality  Criteria  for  the  Protection  of 
Benthic  Organisms,”  and  “Sediment 
Quality  Criteria  for  the  Protection  of 
Benthic  Organisms:  Dieldrin,  Endrin, 
Acenaphthene,  Fluoranthene, 
Phcnanthrene”  (individual  documents 
per  chemical). 

DATES:  Written  comments  must  be 
postmarked  or  submitted  by  hand  on  or 
before  June  27, 1994,  and  should  be 
addressed  as  indicated  below. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to:  Sediment  Quality  Qerk, 
Water  Docket  MC-4101,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
room  L102,  Washington,  DC  20460, 
Commenters  are  requested  to  subm.it 
any  references  cited  in  their  comments. 
Commenters  are  also  requested  to 
submit  an  original  and  3  copies  of  their 
written  comments  and  enclosures. 
Commenters  who  want  receipt  of  their 
comments  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  No  facsimiles  (faxes)  will  be 
accepted. 

Requests  for  documents  should  be 
sent  to:  Sediment,  U.S.  Environmental 
Protection  Agency,  National  Center  for 
Environmental  Publications  and 
Information,  11029  Kenwood  Road, 
Building  5,  Cincinnati,  Ohio  45242; 
telephone:  513-891-6561,  fax:  513- 
891-6685.  These  documents  are  aiso 
available  for  public  inspection  and 
copying  during  normal  business  hours 
at  the  Water  Docket  Room  L-102 
(basement).  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  For  access  to  Docket 
materials,  call  (202)  260-3027  between 
9  a.m.  and  3:30  p.m.  for  an 
appointment.  Copies  of  these 
documents  are  also  available  for  review 
in  the  EPA  Regional  office  libraries.  For 
the  Regional  Office  library  in  your  area 
contact:  EPA  Library,  (202)  260-3944. 
EPA’s  response  to  public  comment  will 
be  available  upon  request,  no  sooner 


than  December  1994,  from  the  Office  of 
Water  Resource  Center  (202)  260-7786 
and  Sediment  Public  Comment,  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Publications  and  Information,  11029 
Kenwood  Road,  Building  5,  Qncinnati, 
OH  45242;  telephone:  513-891-6561, 
fax:  513-891-6685.  As  provided  in  40 
CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  C.  Reiley,  Sediment  Quality 
Criteria  Program,  Office  of  Science  and 
Technology,  Mail  Code  4304,  401  M 
Street,  SW.,  Washington,  DC  20460, 
phone:  202-260-0658. 

SUPPLEMENTARY  INFORMATION:  The 
Agency  has  received  requests  to  extend 
the  comment  period  for  a  minimum  of 
30  days  to  ensure  an  adequate  and 
thorough  evaluation  of  the  criteria’s 
technical  merit.  In  light  of  this,  the 
comment  period  is  reopened  for  60 
days,  June  27, 1994. 

The  seven  documents  for  which 
public  comment  is  requested  are: 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms: 
Acenaphthene  (EPA-822-R-93-013). 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms: 
Dieldrin  (EPA-822-R-93-015). 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms:  Endrin 
(EPA-822-R-93-016). 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms: 
Fluoranthene  (EPA-822-R-93-012). 

•  Sediment  Quality  Criteria  for  the 
Protection  of  Benthic  Organisms: 
Phenanthrene  (EPA-822-R-93-014). 

•  Technical  Basis  for  Deriving 
Sediment  Quality  Criteria  for  Nonionic 
Organic  Contaminants  for  the  Protection 
of  Benthic  Organisms  by  Using 
Equilibrium  Partitioning  {EPA-822-R- 
93-011). 

•  Guidelines  for  Deriving  Site- 
Specific  Sediment  Quality  Criteria  for 
the  Protection  of  Benthic  Organisms 
(EPA-822-R-93-01 7). 

Background  Information 

Toxic  contaminants  in  bottom 
sediments  of  the  nation’s  lakes,  rivers, 
wetlands,  and  coastal  waters  create  the 
potential  for  continued  environmental 
impact  even  where  water  column 
contaminant  levels  comply  with 
established  water  quality  criteria.  In 
addition,  contaminated  sediments  can 
have  impacts  on  water  quality  even 
when  additional  pollutants  are  no 
longer  being  added  by  any  other  source. 
It  is  intended  that  sediment  quality 
criteria  be  protective  of  benthic 
organisms  and  be  used  to:  Assess  the 


extent  of  sediment  contamination,  aid  in 
implementing  measures  that  limit  or 
prevent  additional  contamination,  and 
identify  when  appropriate  remediation 
activities  are  needed. 

Section  304  (a)(1)  of  the  Clean  Water 
Act  (33  U.S.C.  1314(a)(1)),  directs  EPA 
to  develop  and  publish  criteria 
reflecting  the  latest  scientific  knowledge 
on  the  identifiable  effects  of  pollutants 
on  public  health  and  welfare,  aquatic 
life,  wildlife  and  recreation.  EPA  has 
periodically  issued  ambient  water 
quality  criteria  guidance,  beginning 
with  the  publication  of  “Water  Quality 
Criteria  1972”.  All  criteria  guidance 
through  late  1986  was  summarized  in  an 
EPA  document  entitled  “Quality 
Criteria  for  Water,  1986.”  EPA  has 
subsequently  published,  from  time  to 
time,  new  ambient  water  quality  criteria 
guidance  for  additional  pollutants  or 
revised  existing  criteria  guidance. 

EPA’s  criteria  documents  are  intended 
to  provide  a  comprehensive 
toxicological  evaluation  of  each 
chemical  addressed  therein,  based  on 
available  information.  For  toxic 
pollutants,  the  documents  tabulate  the 
numeric  acute  and  chronic  toxicity 
information  for  aquatic  life  and,  where 
sufficient  information  is  available, 
derive  the  numeric  criteria  maximum 
concentrations  (acute  criteria)  and  the 
numeric  criteria  continuous 
concentrations  (chronic  criteria)  that  the 
Agency  recommends  to  protect  aquatic 
life  resources.  The  documents  also 
provide  recommended  criteria  to  protect 
human  health.  EPA  has  published 
numeric  aquatic  life  criteria  for  30 
priority  pollutants  and  human  health 
criteria  for  91  priority  pollutants. 
Aquatic  life  criteria  address  potential 
water  column  impacts  only. 

EPA  is  now  proposing  s^iment 
quality  criteria  for  five  priority  p>ollutant 
chemicals  (endrin,  dieldrin, 
fluoranthene,  phenanthrene,  and 
acenaphthene)  that  EPA  has  determined 
are  present  in  the  sediment  of  the 
Nation’s  waters  and  cause  or  have  the 
potential  to  cause  adverse  effects  to  the 
water  column  and  benthic  assemblages 
and  their  hierarchical  foodchains 
including  humans.  Pursuant  to  Section 
104  of  the  Clean  Water  Act,  the  Agency 
has  conducted  research,  experiments 
and  demonstrations  and  has  studied  the 
effects  of  contaminated  sediment  on 
freshwater,  marine,  and  estuarine 
aquatic  life.  EPA  used  this  information 
to  develop  the  proposed  sediment 
quality  criteria,  which  represent  EPA’s 
first  effort  to  develop  sediment  quality 
criteria.  These  five  chemicals  were 
selected  because  of  their  known 
toxicity,  hydrophobicity,  and 
persi.stence. 
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EPA  developed  the  proposed 
sediment  quality  criteria  using  a 
methodology  called  the  Equilibrium 
Partitioning  Approach  which  was 
selected  after  considering  a  variety  of 
approaches  that  could  be  used  to  assess 
sediment  contamination.  Technical 
reviews  of  the  methodology  and 
supporting  science  was  conducted  by 
the  EPA  Science  Advisory  Board  (SAB) 
in  February  1989  and  June  1992.  Data 
collected  in  support  of  the  ambient 
aquatic  life  water  quality  criteria  or  an 
equivalent  data  base  were  also  used  to 
derive  the  proposed  sediment  quality 
criteria.  Sediment  criteria 
concentrations  are  expressed  as 
micrograms  chemical  per  gram  organic 
carbon  and  apply  to  sediments  with  >/ 
=0.2%  organic  carbon. 

Dated:  April  20, 1994. 

Robert  Perciasepe, 

Assistant  Administrator  for  Water. 

IFR  Doc.  94-10055  Filed  4-25-94;  8:45  ami 
BILLING  CODE  6560-6<M> 


IFRL-4878-8] 

McCluskey  Farm  Drum  Site: 
Administrative  Order  on  Consent  for 
Removal  Action 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
administrative  order  on  consent  for 
removal  action. 


SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  United  States 
Environmental  Protection  Act  (EPA)  has 
agreed  to  settle  claims  for  response  costs 
at  the  McCluskey  Farm  Drum  Site, 
Dacula,  Gwinnett  County,  Georgia  with 
one  party:  E.I.  dePont  de  Nemours  and 
Company.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  (30)  days.  EPA  may  withdraw 
from  or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement. is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Cost  Recovery 
Specialist,  Cost  Recovery  Section,  Waste 
Programs  Branch,  Waste  Management 
Division,  U.S.  EPA,  Region  IV,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia, 
30365,  404-347-5059  X6178. 

Written  comments  may  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 


Dated:  April  14, 1994. 

Richard  D.  Green, 

Acting  Director,  IVasfe  Management  Division. 
[FR  Doc.  94-10051  Filed  4-25-94;  8:45  am] 
BILUNQ  CODE  6560-50-M 


[FRL^78-2] 

T/B  Star  6  Mobile  Bay  Site:  Proposed 
Cost  Recovery  Agreement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  cost 
recovery  agreement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  United  States 
Environmental  Protection  Agency  (EPA) 
has  agreed  to  settle  claims  for  response 
costs  at  the  T/B  Star  6  Mobile  Bay  Site, 
Mobile,  Alabama  with  ten  parties: 
Plaquemine  Towing  Corporation,  Banta 
Marine,  Inc.,  Banta  Brokers,  Inc.,  Trans- 
Chemical  Corporation,  F  &  L  Towing, 
Inc.,  Sandbar  I,  Inc.,  National  Marine, 
Inc.,  Big  Star  Barge  and  Boat  Company, 
Inc.,  Barge  Star  6,  M/V  Rhino.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Carolyn  McCall,  Cost  Recovery 
Specialist,  Cost  Recovery  Section,  Waste 
Programs  Branch,  Waste  Management 
Division,  U.S.  EPA,  Region  IV,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365,  404-347-5059  X6178. 

Written  comments  may  be  submitted 
to  the  person  above  by  thirty  days  from 
the  date  of  publication. 

Dated:  April  14, 1994. 

Richard  D.  Green, 

Acting  Director.  Waste  Management  Division. 
[FR  Doc.  94-10053  Filed  4-25-94;  8:45  am) 
BILLING  CODE  B56&-50-M 


FEDERAL  RESERVE  SYSTEM 

Ambank  Company,  Inc.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  20, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Ambank  Company,  Inc,  Sioux 
Center,  Iowa;  to  acquire  53.33  percent  of 
the  voting  shares  of  Remsen  Financial 
Services,  Inc.,  Council  Bluffs,  Iowa,  and 
thereby  indirectly  acquire  First  Trust  & 
Savings  Bank,  NA.,  Remsen,  Iowa. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  National  Bank  of  Bemidji 
Employee  Stock  Ownership  Plan  &■ 

Trust,  Bemidji,  Minnesota;  to  acquire  an 
additional  7.23  percent,  for  a  totol  of 
40.09  percent  of  the  Class  A  voting 
shares  of  First  Bemidji  Holding 
Company,  Bemidji,  Minnesota,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Bemidji,  Bemidji,  Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  International  Bancorp 
America,  Reno,  Nevada:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
International  Bank,  Bedford,  Texas. 

2.  First  International  Bancorp  Texas. 
Inc.,  Bedford,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
International  Bancorp  America,  Reno, 
Nevada,  and  thereby  indirectly  acquire 
First  International  Bank,  Bedford,  Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  April  20. 1994. 
fennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  94-10022  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  6210-01-f 


Chase  Manhattan  Corporation,  New 
York,  New  York;  Application  to  Engage 
in  Nonbanking  Activities 

Chase  Manhattan  Corporation,  New 
York,  New  York  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(3))  to  engage  de  novo 
through  its  wholly  owned  subsidiary. 
Chase  Securities,  Inc.,  New  York,  New 
York  (Company),  a  broker-dealer 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seg.],  in  underwriting  and 
dealing,  to  a  limited  extent,  in  all  types 
of  equity  securities,  including  without 
limitation,  common  stock,  American 
Depositary  Receipts,  Global  Depository 
Receipts,  securities  convertible  into 
equity  securities  and  options,  and  other 
direct  and  indirect  equity  ownership 
interests  in  domestic  and  foreign 
corporations  and  other  entities,  warrants 
and  other  rights  issued  in  connection 
with  the  above  securities,  and  securities 
issued  by  closed-end  investment 
companies  but  not  including  ownership 
interests  in  open-end  investment 
companies.  Applicant  proposes  to 
conduct  these  activities  throughout  the 
United  States  and  the  world. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  closely  related  to  banking  test 
if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 


functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 

National  Courier  Ass ’n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 

Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (January  5, 

1984). 

The  Board  previously  has  approved, 
by  order,  underwriting  and  dealing  in, 
to  a  limited  extent,  all  types  of  debt  and 
equity  securities.  J.P.  Morgan  &  Co. 
Incorporated,  et  al.,  75  Federal  Reserve 
Bulletin  192  U989)  (1989  Section  20 
Order),  as  modified  by  Order  dated 
September  21, 1989,  75  Federal  Reserve 
Bulletin  751  (1989)  (Modification  Order) 
and  the  Order  dated  January  4, 1990 
(Foreign  Bank  Order).  Applicant  has 
stated  that,  except  as  described  below, 
it  will  conduct  the  proposed 
underwriting  and  dealing  activities 
using  the  same  methods  and 
procedures,  and  subject  to  the  same 
prudential  limitations  established  by  the 
Board  in  the  1989  Section  20  Order,  as 
modified  by  the  Modification  Order, 
including  the  Board’s  10  percent 
revenue  limitation  on  such  activities. 

For  this  reason.  Applicant  contends  that 
approval  of  the  application  would  not 
be  barred  by  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C.  377),  which 
prohibits  the  affiliation  of  a  state 
member  bank  with  any  company 
principally  engaged  in  the  underwriting, 
public  sale,  or  distribution  of  securities. 

Applicant  has  submitted  a  request  for 
a  confirmation  that  foreign  subsidiaries 
of  Company’s  bank  affiliates  are  not 
subject  to  the  section  20  firewalls 
relating  to  personnel  interlocks  and 
cross-marketing  activities.  See  J.P. 
Morgan  &•  Co.  Incorporated,  et  al.,  75 
Federal  Reserve  Bulletin  192,  215 
(1989).  Applicant  argues  that  the  scope 
of  these  firewalls  should  be  limited  to 
U.S.  affiliates  of  section  20  companies 
and  that  the  extension  of  these  firewalls 
to  the  foreign  subsidiaries  of  Company’s 
bank  affiliates  is  not  warranted  in  light 
of  the  regulatory  fi'amework  applicable 
to  these  foreign  subsidiaries,  and  that  to 
do  so  would  impose  serious  competitive 
disadvantages  on  Applicant. 

Applicant  proposes  that  its  subsidiary 
banks  and  the  direct  and  indirect 
broker-dealer  subsidiaries  of  such  banks 
(including  overseas  broker-dealer 
subsidiaries  of  Edge  Act  subsidiaries  of 


those  banks)  act  as  riskless  principal  or 
broker  for  customers  in  buying  and 
selling  bank-eligible  securities  that 
Company  underwrites  or  deals  in  and  to 
market  such  securities  on  behalf  of 
Company.  Applicant  maintains  that 
these  activities  are  consistent  with  the 
Board’s  determinations  in  BankAmerica 
Corporation,  79  Federal  Reserve 
Bulletin  1163, 1165  (1993)  and 
Chemical  Banking  Corporation,  80 
Federal  Reserve  Bulletin  49,  50  n.3 
(1994).  Applicant  otherwise  would 
continue  to  comply  with  the  Section  20 
Firewalls  set  forth  in  J.P.  Morgan,  supra, 
as  modified  subsequently  by  the  Board. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition,  lower 
financing  costs,  and  more  innovative 
financing.  Applicant  also  believes  that 
approval  of  this  application  will  allow 
Company  to  provide  a  wider  range  of 
services  and  added  convenience  to  its 
customers.  Applicant  believes  that  the 
propKjsed  activities  will  not  result  in  any 
unsound  banking  practices  or  other 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  May  16, 1994. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System, 

lennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-10023  Filed  4-25-94;  8:45  am) 
BILUNG  COD6  SZIOOI-f 

First  Ainsworth  Company;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225. 23(a)(2)  or  (0 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(aK2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  20, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Gty,  Missouri  64198: 


1.  First  Ainsworth  Company, 
Ainsworth,  Nebraska;  to  acquire  The 
Kulek  Insurance  Agency,  Ainsworth, 
Nebraska,  and  thereby  indirectly  acquire 
The  First  National  Agency  of 
Ainsworth,  Inc.,  Ainsworth,  Nebraska, 
and  thereby  engage  in  the  sale  of  general 
insurance  pursuant  to  § 
225.25(b)(8)(iii)(A)  of  the  Board’s 
Regulation  Y,  in  Ainsworth,  Nebraska,  a 
town  of  less  than  5,000  inhabitants. 

First  National  Agency  will  survive  a 
merger  with  Kulek  Agency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  20, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc  94-10021  Filed  4-25-94;  8:45  am] 
Biumo  CODE  6210O1-F 

James  Levendofsky,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  16, 1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  fames  Levendofsky,  Belleville, 
Kansas;  to  acquire  an  additional  14.25 
percent,  for  a  total  of  32.25  percent  of 
the  voting  shares  of  Peoples  Bancorp  of 
Belleville,  Inc.,  Belleville,  Kansas,  and 
thereby  indirectly  acquire  Peoples 
National  Bank  of  Belleville,  Belleville, 
Kansas. 

2.  George  H.  Waitt,  III,  Rose  Hill, 
Kansas;  to  acquire  an  additional  58.5 
percent,  for  a  total  of  72.2  percent  of  the 
voting  shares  of  Rose  Hill  Bancorp,  Inc., 
Rose  Hill,  Kansas,  and  thereby 
indirectly  acquire  The  Rose  Hill  State 
Bank,  Rose  Hill,  Kansas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  April  20, 1994. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  94-10024  Filed  4-25-94;  8:45  am) 
BIUJNQ  CODE  621fr«1-E 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  425] 

1994  Capacity  Building  for  Core 
Components  of  Breast  and  Cervical 
Cancer  Prevention  and  Control 
Programs;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1994  funds  for 
cooperative  agreements  for  1994 
Capacity  Building  for  Core  Components 
of  Breast  and  Cervical  Cancer 
Prevention  and  Control  Programs  was 
published  in  the  Federal  Register  on 
April  5, 1994,  (59  FR  15916).  The  notice 
is  amended  as  follows: 

Or.  page  15916,  second  column,  under  the 
heading  “Eligible  Applicants,’’  lines  three 
and  four  should  read:  South  Dakota  instead 
of  South  Carolina. 

All  other  information  and 
requirements  of  the  April  5, 1994, 
Federal  Register  notice  remain  the 
same. 

Dated:  April  20. 1994. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  94-9993  Filed  4-250-94;  8:45  am) 

BILLINO  CODE  4143-16-P 

National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Ambulatory  and  Hospital  Care 
Statistics;  Meeting 

Pursuant  to  Public  Law  92—463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting: 

Name:  NCVHS  Subcommittee  on 
Ambulatory  and  Hospital  Care 
Statistics. 

Time  and  Date:  9  a.m.-5  p.m..  May 
13, 1994. 

Place:  Room  337A-339A,  Hubert  H, 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
Status:  Open. 

Purpose:  The  subcommittee  will 
discuss  encounter  data  for  ambulatory 
and  hospital  care,  and  consider  other 
issues  included  in  its  charge. 
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Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS,  NCHS, 
CDC,  room  1100,  Presidential  Building, 
6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  301/436- 
7050. 

Dated;  April  19, 1994. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  94-9992  Filed  4-25-94;  8:45  ami 
BILUNO  COOe  4163-18-M 


Health  Resources  and  Services 
Administration 

Special  Projects  of  National 
Significance 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Advance  notice  of  application 
deadline  date  for  special  projects  of 
national  signihcance  for  fiscal  year 
1994. 

SUMMARY:  The  Health  Resources  and 
Services  Administration’s  Bureau  of 
Health  Resources  Development  (BHRD) 
will  provide  funding  for  new  grant 
applications  during  fiscal  year  1994  to 
support  innovative  programs  to  advance 
knowledge  and  skills  in  the  delivery  of 
health  and  suppmrt  services  for  people 
with  HIV  disease  under  the  Special 
Projects  of  National  Significance  (SPNS) 
program.  The  SPNS  program  is  designed 
to  demonstrate  and  evaluate  innovative 
and  potentially  replicable  HIV  service 
delivery  models.  A  complete  Notice  of 
Availability  of  Funds  (NOAF)  will  be 
published  at  a  later  date  in  the  Federal 
Register  giving  a  full  description  of 
specific  Ending  categories  and  their 
program  requirements.  Proposals  are 
being'sought  for  HIV  service  delivery 
model  projects  that  demonstrate  and 
evaluate:  (1)  Comprehensive  primary 
care  service  delivery  systems  for  people 
with  HIV  within  one  of  six  distinct 
environments  or  settings,  including 
people  in  managed  care  plans,  people  in 
capitated  reimbursement  systems, 
people  in  intermediate  levels  of  care, 
people  in  rural  areas,  adolescents  and 
young  adults  with  symptomatic  HIV 
disease,  and  women  with  HIV;  [2] 
Coordinated  delivery  of  HIV  health  and 
support  services  to  speciHc  mobile 
populations  in  the  United  States;  (3] 
Reduction  of  cultural,  linguistic,  and/or 
organizational  barriers  to  care  in  a 
geographically  defined  area  targeting 


one  of  four  specific  populations 
(underserved  populations,  ethnic 
groups,  substance  abuse, 
discrimination);  and,  (4)  Provider 
training  and  education  models  that 
develop,  test,  and  evaluate  strategies  for 
increasing,  improving  or  updating 
knowledge  about  HIV  disease  and  its 
treatment  for  providers  in  three  distinct 
provider  groups.  Applicants  may  also 
request  additional  funds  which  will  be 
provided  to  one  or  more  successful 
applicants  to  establish,  either  on  site  or 
by  subcontract,  evaluation  and 
dissemination  center(s)  to  work  with  all 
of  the  SPNS  grantees  funded  under  the 
HIV  Service  Delivery  Models  Categories 
(1)  through  (4).  The  purpose  of  this 
announcement  is  to  give  advance  notice 
to  potential  applicants  of  the  amount  of 
funding  and  the  estimated  application 
deadline  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Potential  applicants  who  wish  to  receive 
a  grant  application  following  the  date  of 
publication  of  the  NOAF  may  contact 
the  Grants  Management  Officer,  Ms. 
Glenna  Wilcom,  Bureau  of  Health 
Resources  Development,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  7-15, 
Rockville,  MD  20857,  (301)  443-2280 
FAX  (301)  594-6096. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Availability  of  Funds  (NOAF)  will  be 
published  in  the  Federal  Register 
announcing  program  provisions, 
priorities,  and  evaluation  criteria  for 
this  program. 


Program 

Applica¬ 
tion  dead¬ 
line 

Number  of 
awards 
(est.) 

Funds 

avail¬ 

able 

(est) 

Special 

/Vpproxi- 

25 . 

$9.7 

projects 

mately 

mil- 

of  na¬ 
tional 
signifi¬ 
cance. 

July  5, 
1994 
(45 
days 
after 
publica¬ 
tion  of 
NOAF). 

Ikm. 

Dated:  April  20, 1994. 

John  H.  Kelso, 

Acting  Administrator. 

(FR  Doc.  94-10020  Filed  4-25-94;  8:45  ami 
BILUNO  COOe  4140-1S-P 


Office  of  Inspector  General 

Program  Exclusions:  March  1994 

AGENCY:  Ofiice  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 


During  the  month  of  March  1994,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Subject,  city,  state 


Effective 

date 


Program-related  convictions: 
Chaudhry,  Munir  M,  Oak  Brook 

Terrace,  IL . 

Christensen,  Bent  V,  Oneonta, 

NY  . 

Cohen,  Barbara,  Dorchester, 

MA . . 

Garcia,  Neftali  C,  Chicago,  II _ 

Haveliwala,  Josuf,  Jeddah, 

Saudi  Arabia . 

Hill,  Pamela  Gail,  Pensacola, 

FL  . 

Hill  Pharmacy,  Inc,  Pensacola, 

FL  . 

Kaisand,  Mark,  Nesconset,  NY 
Katzman,  Barry,  Bayside,  NY  ... 

KoroL  Allan.  Glen  Falls,  NY  . 

Lowe,  Dale  F,  Houlton,  ME  . 

Malloy,  Blitina  S,  Lumberton, 

NC  . 

Ross.  Richard  A,  Las  Vegas, 


03/30/94 

04/06/94 

04/10/94 

03/30/94 

04/06/94 

03'31/94 

03/31/94 

04/06/94 

04/06/94 

04/06/94 

04/10/94 

03/31/94 


NV  . 

Schneider,  David  A,  Pearl 

River,  NY . 

St  James  Nursing  Center,  Inc, 

Greensboro,  NC . 

SunsNne  Medical  Services,  Inc, 

Las  Vegas,  NV . 

Vigliatore,  Leonard  J, 

Brightwaters,  NY  . 

Patient  abuse/neglect  convictions: 
Black,  Veatrice  MuzeL  Mebane, 


03/24,94 

04/06/94 

03/31/94 

03/24/94 

04/06/94 


Choukxjte-Alphonse,  Marie  E, 

Hempstead,  NY . 

Foraker,  Robert,  Portland,  ME  . 
Hawkins,  John  W  Jr,  Bristol,  Rl 
Holland,  Dearme  L. 

WoonsockeL  Rl . 

Hyatt,  Doris  Griffith,  Panama 
City,  FL . . . 


03/31/94 

04/06/94 

04/10/94 

04/10/94 

04/1 0'94 

03,'31/94 
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Subject,  dty,  state 


McKennan,  Rosie,  Uniondale, 

NY  . . . 

Mosteila,  Shelunda  Lorine, 

AttaHa,  AL . . 

Parrish,  Vivian  Louise,  Eboney, 

VA . 

Richardson,  Eula  M,  Morven, 

NC  . - . 

Vaneaton,  Ivory  B,  Winstorv 

Salem,  NC  . . . . 

Conviction  for  health  care  fraud: 
Bass,  Jerome,  North 

Woodn>ero,  NY . 

Bouer,  Michael  Yaphank,  NY  ... 
DonneHy,  George  M,  Babylon, 

NY  . . . 

Fu,  Pit  Yim,  Plainview,  NY  . 

Golden,  G^  W.  Bala  Cyrrwyd, 

PA . . 

Kreshover,  Gerrold,  Melville, 

NY  . 

Miles,  WilHam  D,  Alexandria, 
LA . 


Effective 

date 


04/06/94 

03/31/94 

03/31/94 

03/31/94 

03/31/94 

04/06/94 

04/06/94 

04/06/94 

04/06/94 

04/03/94 

04/06/94 

04/03/94 


Nemeroff,  Lawrence,  New  York, 

NY  . . 

PlauL  Gerhard,  Syosset,  NY  .... 
Sadiq,  Syed  A,  Hauppauge,  NY 
Snider.  William,  W  Bloomriekf, 

Ml . . 

Convictiorvobstruction  of  an 
investig: 

Peterson,  Patricia  M  Forest  Hill, 

MD . . . 

Controlled  substance  convictior^: 
Dixon,  Michael  V,  Stockton,  CA 
Lee,  Barbara,  San  Frarx^isco, 

CA  . . . 

Menache,  Moises  Benozio,  Al¬ 
exandria,  LA  . . 

License  revocation/suspension: 
Hallowitz,  Robert  A 

Gaithersburg,  MD . 

Federal/state  exclusion/suspen¬ 
sion: 

Ross,  Diana,  Las  Vegas.  NV  .... 
Entities  owr^ed/controlled  by  con¬ 
victed: 

Med  Technology  Ortho  & 

Prosth  Pearl  River,  NY . 

Default  on  heal  loan: 

AbbetL  Michael  E. 

I  Edwardsville,  IL . 

Adkins,  Margo  M.  Austin,  TX  .... 
Archuleta,  Philip  A,  San 

Marcos,  CA  . 

Blackwell,  Robert  E,  Pine  Bluff, 

AR  . . . 

Bloomer,  Andersan  M,  Balti¬ 
more,  MD  . 

Borxf,  James  R,  Derby,  KS  . 

Brodie,  Douglas  Kent  El  Cajon, 

CA  . . . . 

Burkley,  Anton  Z,  Oakland,  CA 
,  Bush,  Kerry  L,  Moss  Point,  MS 
I  Bussler,  Mary  L,  Springfield,  VA 

I  Campana,  Thomas  M,  Cleve- 

j  larxj,  OH _ _ 

CaiVKMi,  Fred  C,  Columbia,  MO 
Christensen,  Heidi  L,  Loma 

Linda,  CA  . . 

Clark,  Evelyn  B,  Kansas  City, 
MO . 


04/06/94 

04/06/94 

04A)6/94 

03/30/94 

04/03/94 

03/24/94 

03/24/94 

04/06/94 

04/03/94 

03/24/94 


04/06/94 


04/09/94 

04/16/94 

04/03/94 

04/16/94 

04/13/94 

04/20/94 

04-03/94 

04/03/94 

04/16/94 

04/13/94 

04/09/94 

04/09/94 

04/03/94 

04/09/94 


Subject,  city,  state 


Colley,  Rodney  E,  Kartsas  City, 

MO  . . 

Denker,  Beth  Ann,  Minneapolis, 

MN . . 

Diekevers,  Douglas  A,  Chicago, 

IL  . . 

Dippie,  John  M,  Mt  Lawly,  Aus- 

tr^ia, . 

Drabik,  Stephen  E,  Ashland, 

OR . 

Dykeman,  Peter  J,  Hawthorne, 

CA  . 

Ezzeh,  Mary  E  Brown, 

Durx^anviUe,  TX . . 

Gallery,  Melissa,  Lynn,  MA _ 

Hall,  Scott  Warren,  Winstorv 

Salem,  NC . - . . 

Harris,  Dona  F,  Ridgeland,  MS 
Hesser,  Robert  J,  Denver,  CO  . 

Hill,  James,  Baltimore,  MD . 

Hults,  Ivagene  P,  Las  Vegas, 

NV  . 

Hurdis-GranL  Helen  Linda, 

Denver  City,  TX . . 

Jeffers,  John  C,  Calion,  AR _ 

Jerrett,  David  P,  Mt  Lebarion, 
PA  . . . . 


Effective 

date 


04/09/94 

04/09/94 

04/09/94 

04/20/94 

04/03/94 

04/03/94 

04/16/94 

04/20/94 

04/10/94 

04/16/94 

04/20/94 

04/13/94 

04/03/94 

04/16/94 

04/16/94 

04/13/94 


Jones,  Margaret  K.  Pembroke, 

MA . 

Kemp,  Murray,  Pasadena,  CA  .. 
Kilmer,  David  R,  Marshall,  VA  .. 
Lark,  Sharon  A,  Downey,  CA  ... 
Lark,  Steven  J,  Downey,  CA  .... 
Lavengood,  Daniel  J,  Wyoming, 

Ml  . . . 

Lewis,  Michael  L,  Houston,  TX  . 
Long,  George  E  Jr.,  Sunapee, 

NH  . . 

Mabry,  Michael  G,  Monroe,  Ml  . 
Massengale,  Gregory  L,  Wood- 

stock,  GA . 

Mayles,  Sandra  M,  Dalton,  GA  . 
McReynolds,  Pamela  J,  Irving, 

TX . 

Miller,  Susan  M,  Tulsa.  OK  . 

Niles,  Vanessa  A,  St  Helena  Is¬ 
land,  SC  . 

Okros,  Michael  J,  Warren,  Ml  ... 
Palazzolo,  Ross.  Palm  Harbor, 


04/20/94 

04/03/94 

04/13/94 

04/03/94 

04/03/94 

04/09/94 

04/16/94 

04/20/94 

04/09/94 

04/10/94 

04/10/94 

04/16/94 

04/16/94 

04/10/94 

04/09/94 


FL 


04/10/94 


Parker,  Sylvester  E  Jr., 

Tylertown,  MS  . 

Parker,  Brian  T,  Sylmar,  CA . 

Pierce,  Ronald  D,  Antioch,  TN  . 
Pino.  Wilbert  B.  El  Paso.  TX  .... 
RichfTKHXl,  Deborah  D 

Vassallo,  Pleasanton,  CA  . 

Roberson,  Harvey,  Houston,  TX 
Robinson,  Albert  R,  Memphis, 

TN . 

Robinson,  Glenn  R,  Dallas.  TX 
Robinson,  Velton  Denise,  De¬ 
troit,  Ml  . 

Rubel,  Andrea  L.  Aspen,  CO  .... 
Smith,  George  Edmond, 

Tampa,  FL . 

Smith,  Pamela  R,  Moreno  Val¬ 
ley.  CA . 

Smith,  Sandra  M,  Phoenix,  AZ  . 
Snodgrass.  Clifton  R,  San 

Diego,  CA . 

Tucker,  Bret  J,  Salt  Lake  City, 
UT . 


04/16/94 

04/03/94 

04/10/94 

04/16/94 

04/03/94 

04/16/94 

04/10/94 

04/16/94 

04/09/94 

04/20/94 

04/10/94 

04/03/94 

04/03/94 

04/03/94 

04/20/94 


Subject,  city,  state 

Effective 

date 

Van  Hovel,  Nona  D,  Sac¬ 
ramento,  CA . 

04/03/94 

Warrick,  VVayne  D,  Kennesaw, 
GA  . . . 

04/10/94 

Wedesky,  Mary  Jo,  Madison, 
W1  . 

04/09/94 

Section  1128Aa; 

Leete,  Richard  C,  Denver,  CO  . 

02/24/94 

Tocco,  Peter  III,  Auburn  Hills, 
Ml  . 

03/08/94 

Peer  review  organization  cases: 
Payne,  Thomas  J,  Atlantic,  lA  .. 

03/15/94 

Dated;  March  7, 1994. 

James  F.  Patton, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Investigations. 

[FR  Doc.  94-9987  Filed  4-25-94;  8:45  am] 
BILUNQ  CODE  411(>-«0-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

RIN  0905-^A33 

Cooperative  Agreement  for  a  Training 
and  Technical  Assistance  Center  To 
Support  the  Comprehensive 
Community  Mentai  Health  Services 
Grant  Program  for  Chiidren  and 
Adoiescents  with  Serious  Emotional 
Disturbances 

AGENCY:  Center  for  Mental  Health 
Service,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  availability  of  funds 
and  request  for  applications. 

SUMMARY:  The  Center  for  Mental  Health 
Services  (CMHS)  intends  to  support  one 
cooperative  agreement  for  a  Technical 
Assistance  Center  (hereafter  referred  to 
as  the  TA  Center)  to  provide  training 
and  technical  assistance  in  support  of 
the  Comprehensive  Community  Mental 
Health  Siervices  for  Children  and 
Adolescents  with  Serious  Emotional 
Disturbances  Program  (Request  for  • 
Applications  No.  SM  93-02  and  94-01) 
which  is  part  of  the  CMHS  Child, 
Adolescent,  and  Family  Mental  Health 
Services  Program.  The  TA  Center  will 
provide  expert  assistance  to  the  eleven 
current  grantees  of  that  initiative,  to  the 
seven  to  ten  new  grantees  projected  for 
fiscal  year  (FY)  1994,  and  to  new 
grantees  in  future  years,  as  applicable. 
Assistance  will  be  provided  to  grantees 
in  planning,  developing,  and  operating 
systems  of  care.  This  assistance  must  be 
delivered  through  at  least  three  regional 
entities  that  will  be  organized  by  the  TA 
Center,  and  will  use  the  expertise 
available  among  existing  Child, 
Adolescent,  and  Family  Mental  Health 
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Services  Program  grantees  to  the 
maximum  extent  ix>ssible  to  provide  on¬ 
site,  telephonic,  and  written 
consultation.  A  cooperative  agreement 
is  being  used  to  permit  maximum 
utilization  of  the  knowledge  and  skills 
of  CMHS  staff  in  the  conduct  of  this 
project,  and  to  assure  that  the  activities 
of  the  TA  Center  are  appropriately 
coordinated  with  related  CMHS 
training,  technical  assistance,  and 
evaluation  activities  as  well  as  with 
related  technical  assistemce  activities  of 
the  Annie  E.  Casey  and  the  Robert  Wood 
Johnson  Foundations’  Mental  Health 
Services  Initiative  for  Youth,  among 
others. 

This  notice  consists  of  three  parts: 

Part  I  covers  information  on  the 
legislative  authority  and  the  applicable 
regulations  and  policies  relat^  to  this 
CMHS  cooperative  agreement  program. 

Part  II  describes  the  programmatic 
goals,  target  population,  project 
requirements  and  discusses  eligibility, 
availability  of  funds,  period  of  support 
and  the  receipt  date  for  applications. 

Part  III  describes  special  requirements 
of  the  program,  the  application  process, 
the  review  and  award  criteria  and  lists 
contacts  for  additional  information. 

Part  I — Legislative  Authority  and  Other 
Applicable  Regulations  and  Policies 

Statutory  Authority:  Cooperative 
Agreements  awarded  under  this  RFA  are 
authorized  under  Section  565  fb)  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  290ff-4(b)). 

Applicable  Federal  Regulations: 
Federal  regulations  at  title  45  CFR  parts 
74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

PHS  Grants  Policy  Statement:  Grants 
must  be  administer^  in  accordance 
with  the  PHS  Grants  Policy  Statement 
(Rev.  April  1, 1994). 

Catalog  of  Federal  (Domestic 
Assistance  Number.  The  Catalog  of 
Federal  Domestic  Assistance  (CFT)A) 
number  for  this  program  is  93.104. 

Reporting  Requirements:  Interim  and 
final  progress  reports  and  Hnancial 
status  reports  will  be  required  and 
specified  to  awardees  in  accord  with 
PHS  Grants  Policy  requirements. 

Healthy  People  2000:  The  Public 
f  Health  Service  (PHS)  is  committed  to 
I  achieving  the  health  promotion  and 
I  disease  prevention  objectives  of  Healthy 
I  People  2000.  This  R^uest  for 
I  Applications  (RFA)  is  related  to  priority 
I  area  6,  Mental  Health  Disorders. 

I  Specific  subsections  include:  6.3, 

I  “Reduce  to  less  than  10  percent  the 
I  prevalence  of  mental  disorders  among 

}  children  and  adolescents,”  and  6.14, 

I  “Increase  to  at  least  75  percent  the 


proportion  of  providers  of  primary  care 
for  children  who  include  assessment  of 
cognitive,  emotional,  and  parent-child 
functioning,  with  appropriate 
counseling,  referral,  and  follow-up,  in 
the  clinical  practices.” ' 

Promoting  Non-use  of  Tobacco: 

Studies  have  clearly  established  that  the 
use  of  tobacco  products  increases 
mortality  and  morbidity,  not  only  for 
the  primary  users  of  these  products  but 
for  those  in  close  proximity  to  the  user. 
Statistics  published  by  the  National 
Cancer  Institute  indicate  that  cigarette 
smoking  and  chewing  of  tobacco  are 
responsible  for  as  many  as  1,500  deaths 
per  day  in  the  United  States.  Recent 
studies  conducted  by  the  Environmental 
Protection  Agency  indicate  that 
prolonged  exposure  to  second-hand 
smoke  significantly  increases  the 
probability  of  developing  heart  and  lung 
disease.  Therefore,  the  PHS  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Part  II — Programmatic  Goals,  Target 
Population,  Project  Requirements, 
Eligibility  and  Application  Receipt  Date 

Program  Goals:  The  primary  goal  of 
this  cooperative  agreement  is  to  support 
the  individual  CMHS  Comprehensive 
Community  Mental  Health  Services  for 
Children  and  Adolescents  with  Serious 
Emotional  Disturbance  grantees  in  their 
efforts  to  develop  and  implement  local 
systems  of  care  Aat  are  consonant  with 
the  overall  program  goals.  A  secondary 
goal  is  to  serve  the  entire  field  of 
children’s  mental  health  services  by 
developing  a  variety  of  practical  and 
needed  materials  (e.g.,  manuals, 
monographs)  as  well  as  efficient  and 
elective  methods  for  providing  training 
and  technical  assistance. 

These  goals  are  consistent  with  health 
care  reform  initiatives  (e.g.,  providing 
quality  mental  health  services  and 
reducing  unnecessary  inpatient  care) 
and  support  the  Department  of  Health 
and  Human  Services  Secretary’s  themes 
of  fostering  independence  through 
empowering  the  people,  preventing 
future  problems,  and  improving  services 
to  our  customers. 

Target  Population:  The  TA  Center 
must  make  its  formal  training  and 


■  Potential  Applicants  may  obtain  a  copy  of 
Healthy  People  2000  (Full  Report;  Stock  Number 
017-001-00474-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  Number  017-001-00473- 
1)  through  the  Superintendent  of  Documents, 
Government  Printing  Office.  Washington,  DC 
20402-9325  (Telephone  202-783-3238). 


technical  assistance  activities  available 
to  CMHS  Comprehensive  Community 
Mental  Health  Services  for  Children  and 
Adolescents  with  Serious  Emotional 
Disturbance  grantees  and  to  any 
organization  participating  in  activities 
funded  by  the  grant.  Materials 
developed  by  the  TA  Center  will  be 
distributed  to  a  wider  audience  of  child 
mental  health  service  providers  as 
resources  permit.  All  materials 
developed  must  reflect  cultural 
competencies  and  be  gender 
appropriate. 

Project  requirements:  The  proposals 
must  address  in  detail  the  following 
required  activities,  including  the 
resources  to  be  expended  in  each  area: 

•  Create  at  least  three  organizations  in 
separate  regions  of  the  country 
(hereafter  referred  to  as  Hubs)  to  provide 
training,  consultation  and  on-going 
support  (on-site  as  necessary)  to  CMHS 
Comprehensive  Community  Mental 
Health  Services  for  Children  and 
Adolescents  with  Serious  Emotional 
(Disturbance  grantees  and  to  any 
organization  participating  in  activities 
funded  by  the  grant  to  implement  a  full 
array  of  community-based  mental  health 
services  within  an  organized  system  of 
care. 

Each  Hub  will  act  independently  on 
operational  issues  while  maintaining  a 
close,  interdependent  relationship  with 
the  other  Hubs  on  strategic  and  long¬ 
term  issues.  Each  Hub  will  be 
responsible  for  training  and  technical 
assistance  activities  for  a  defined 
geographic  region  and  will  develop  its 
own  network  of  consultants  (although 
some  consultants  may  be  “shared” 
among  the  Hubs).  In  addition,  a  “focus 
area”  will  be  developed  in  each  Huh 
that  will  define,  at  least  in  part,  the 
specific  types  of  expertise  that  the  Hub 
concentrates  on.  Q^S  strongly 
encourages  applicants  to  consider  one 
or  more  of  the  following  as  focus  areas: 
mental  health  services  in  rural  areas, 
cultural  competence,  systems 
integration,  and  clinical  services  issues. 

Hubs  will  be  located  in  appropriate 
geographic  settings  that  will  permit 
them  to  serve  as  effective  catalysts  for 
system  of  care  development.  EsKdi  of  the 
regional  Hubs  will  be  expected  to 
develop  formal  collaborative 
relationships  with  appropriate  regional 
representatives  of  the  other  child¬ 
serving  agencies  including  child 
welfare,  education,  juvenile  justice,  and 
any  mental  health  and  public  health 
knowledge  synthesis  and  transfer 
initiatives  in  the  region. 

Hubs  must  be  capable  of  providing 
technical  assistance,  either  directly  or 
through  consultants,  on  the  entire  range 
of  service  issues  that  grantees  are 
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required  to  address.  In  addition  to  the 
substantive  content,  the  Hubs  will  also 
devote  attention  to  developing 
community  leaders.  They  will  establish 
mentoring  relationships  between 
experts  on  a  specific  issue  and  their 
peers  who  are  grappling  with  similar 
issues.  They  will  establish  on-going 
connections  with  clinical  training 
institutions  and  will  utilize  the 
expertise  of  senior  clinicians  connected 
with  such  institutions  and  programs. 

As  part  of  its  training  and  te^nical 
assistance  activities  provided  through 
the  Hubs,  the  TA  Center  may  also 
organize  national  and/or  regional 
meetings  of  CMHS  Comprehensive 
Community  Mental  Health  Services  for 
Children  and  Adolescents  with  Serious 
Emotional  Disturbance  grantees  for 
training  and  technical  assistance 
purposes. 

•  Develop  monographs  and  other 
materials  related  to  children’s  and 
adolescents’  mental  health  services 
where  they  do  not  currently  exist,  and 
as  needed  by  grantees. 

The  TA  Center  must  develop 
substantive  reference  and  resource 
materials  (e.g.,  bibUographies,  manuals) 
to  facilitate  the  cross  fertilization  of 
innovative  practices  throughout  the 
service  sites  as  well  as  for  broader  use 
by  the  services  community.  Plans  for 
reproduction  and  distribution  of  such 
materials  should  be  indicated. 

•  Establish  a  steering  committee  of 
external  representatives  to  coordinate 
TA  Center  activities  with  existing 
Federal  and  non-Federal  initiatives 
addressing  the  mental  health  needs  of 
children  and  adolescents  as  well  as  any 
future  private  or  public  efforts  in  this 
area. 

It  is  essential  that  all  activities 
undertaken  in  this  cooperative 
agreement  be  carried  out  with  maximum 
opportunity  for  input  and  participation 
from  representatives  of  the  affected 
stakeholders.  The  TA  Center  must  have 
a  steering  committee  that  will  provide 
advice  and  consultation  in  the 
development  of  technical  assistance 
strategies,  the  establishment  of 
priorities,  and  the  charting  of  new 
directions.  'The  committee  will  be 
comprised  of  12  to  14  members  and 
meet  at  least  once  a  year  to  review  TA 
Center  activities  and  make 
recommendations  regarding  strategic 
directions.  The  steering  committee  will 
include  representatives  of  the  child 
mental  health  services  grant  project 
directors,  CMHS  staff,  the  project 
directors  from  the  three  CASSP- 
sponsored  TA  Centers,  recognized 
experts  in  the  delivery  of  mental  health 
services  to  children  and  adolescents, 
representatives  of  the  national  family 


advocacy  groups  and  other  key 
stakeholders  in  the  public,  private,  and 
academic  sectors.  It  will  reflect  the 
diverse  racial  and  ethnic  minority 
groups  served  by  this  program,  and  will 
contain  an  appropriate  gender  balance. 
The  steering  committee  will  be  chaired 
by  the  project  director  of  the  TA  Center 
who  will  select  members  subject  to  the 
approval  of  CMHS  program  staff. 

•  Establish  an  internal  governance 
structure  to  translate  steering  committee 
input  into  strategic  plans  for  the  central 
organization  and  the  Hubs. 

The  TA  Center  must  have  a  plan  for 
the  organization  and  management  of  the 
TA  Center  itself  and  for  the  organization 
and  management  of  the  Hubs.  An 
executive  committee  (or  similar  entity) 
must  be  established  by  the  TA  Center  to 
guide  the  operations  of  the  Hubs, 
establish  priorities,  chart  new 
directions,  assure  the  completion  of 
required  tasks,  guide  policy 
development,  and  process  feedback 
from  the  field  (evaluation)  on  Hub 
operations.  The  CMHS  staff  collaborator 
will  be  included  as  a  member  of  this 
body. 

•  Conduct  an  ongoing  formative 
evaluation  of  the  TA  Center’s  activities 
with  a  primary  focus  on  the  efficiency 
and  effectiveness  of  the  regional  Hubs. 

The  TA  Center  must  conduct  an 
ongoing  formative  evaluation  of  its 
activities.  In  this  context,  formative 
evaluation  means  ongoing  activities 
designed  to  provide  information  on  the 
program  for  the  primary  purpose  of 
improving  program  operations  and 
effectiveness.  Included  should  be 
information  on  who  will  conduct 
evaluation  activities,  what  those 
activities  will  be,  and  how  the  results  of 
the  evaluation  activities  will  be  used  to 
improve  services  provided.  The 
activities  should  include  a  management 
information  system  capable  of  providing 
reasonably  comprehensive  information 
on  the  technical  assistance  activities  of 
each  of  the  Hubs. 

•  Develop  a  plan  for  prioritizing 
activities  if  resources  are  not  sufficient 
to  meet  all  requests  for  technical 
assistance. 

At  times,  the  TA  Center  may  be 
unable  to  comply  with  competing 
requests  for  te^nical  assistance. 
Therefore,  it  must  have  a  plan  for 
making  rational  choices  between  or 
among  competing  requests. 

Eligibility:  Applications  may  be 
submitted  by  public  organizations,  such 
as  units  of  State  or  local  governments, 
and  by  private  nonprofit  organizations 
such  as  community-based  organizations, 
universities,  colleges,  and  hospitals. 

Availability  of  Funds:  It  is  estimated 
that  up  to  $1.4  million  will  be  available 


to  support  1  award  under  this 
announcement  in  fiscal  year  (FY)  1994. 
The  actual  funding  level  will  depend 
upon  the  availability  of  appropriated 
funds. 

Period  of  Support:  Support  may  be 
requested  for  an  initial  period  of  up  to 
4  years.  Annual  awards  will  be  made 
subject  to  continued  availability  of 
funds  and  progress  achieved. 

Application  Receipt  and  Review 
Schedule: 

The  schedule  for  receipt  and  review 
of  applications  is  as  follows: 


Receipt 
of  appli¬ 
cations 

Initieil  re¬ 
view 

Council  re¬ 
view 

Earliest 

start 

date 

June  24, 

Aug. 

Sept.  1994 

Sept.  30, 

1994. 

1994. 

1994. 

Consequences  of  Late  Submission: 
Applications  received  after  the  above 
receipt  date  will  not  be  accepted  and 
will  be  returned  to  the  applicant 
without  review. 

The  DRG  system  requires  that 
applications  must  be  received  by  the 
published  application  receipt  date(s). 
However,  an  application  received  after 
the  deadline  may  be  acceptable  if  it 
carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  the  proof-of- 
mailing  date  is  not  later  than  one  week 
prior  to  the  deadline  date.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing.  If  the  receipt 
date  falls  on  a  weekend,  it  will  be 
extended  to  the  following  Monday;  if 
the  date  falls  on  a  national  holiday,  it 
will  be  extended  to  the  following  work 
day. 

Part  III — Special  Requirements, 
Review/Award  Criteria  and  Contacts 
for  Additional  Information 

Letter  of  Intent:  Organizations 
planning  to  submit  an  application  in 
response  to  this  announcement  are 
requested  to  submit  a  letter  of  intent  at 
least  30  days  prior  to  the  receipt  date. 
Such  notification  is  used  by  the  Center 
for  Mental  Health  Services  for  review 
and  program  planning.  This  letter  is 
voluntary  and  does  not  obligate  the 
person/organization  to  submit  an 
application.  The  letter  should  be  no 
longer  than  one  page  and  should 
succinctly  indicate: 

— ^The  number  and  title  of  the  RFA 
— ^The  name  of  the  potential  applicant 
organization,  city  and  state 
— The  name  and  affiliation  of  the 
proposed  project  director,  i.e.,  the 
individual  who  will  be  assigned  to 
coordinate  the  development  and 
conduct  of  the  project 
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— The  overall  scope  of  the  proposed 
project,  including  a  brief  description 
of  the  likely  goals  and  objectives 
Letters  of  intent  should  be  directed  to: 
Barbara  J.  Silver,  Ph.D.,  Acting  Director, 
Office  of  Extramural  Policy  and  Review, 
Center  for  Mental  Health  ^rvices,  5600 
Fishers  Lane,  room  18C-07,  Rockville, 
Maryland  20857,  Attn:  RF A/Letter  of 
Intent. 

Coordination  with  Other  Federal/ 
Non-Federal  Programs:  Applicants 
seeking  support  under  this 
announcement  are  encouraged  to 
coordinate  with  other  programs. 

Program  coordination  helps  to 
maximize  the  impact  of  available 
resources  and  to  eliminate  duplication 
of  services.  Applicants  should  identify 
the  coordinating  organizations  by  name 
and  address  and  describe  the  process 
used  (to  be  used)  for  coordinating 
efforts.  Letters  of  commitment 
specifying  the  kind{s)  and  level  of 
support  from  organizations  (both 
Federal  and  non-Federal)  that  have 
agreed  to  work  with  the  applicant 
should  be  placed  in  an  appendix  to  the 
application. 

Public  Health  System  Reporting 
Requirements:  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Intergoverrunental  Review  (E.O. 
12372):  This  program  is  not  subject  to 
the  intergovernmental  review 
requirements  of  E.0. 12372  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100. 

Role  of  Federal  Staff  in  Cooperative 
Agreements:  The  Cooperative 
Agreement  mechanism  includes 
substantial  postaward  Federal 
programmatic  participation  in  the 
conduct  of  the  project.  It  is  anticipated 
that  CMHS  staff  participation  in  this 
program  will  be  substantial.  Such 
involvement  may  include: 

Provision  of  extensive  technical 
assistance;  work  with  TA  Center  staff  to 
insure  that  TA  Center’s  activities  are 
coordinated  with  other  CMHS, 
SAMHSA,  and  Federal  technical 
assistance  and  information 
dissemination  activities;  consultation  on 
and  participation  in  the  redesign  or 
modification  of  the  TA  Center  activities; 
negotiation  of  the  relative  level  of  effort 
devoted  to  each  required  activity; 
consultation  on,  and  participation  in, 
speciHc  projects;  arrangement  of 
meetings  designed  to  supp>ort  the 
activities  of  the  TA  Center;  membership 
on  policy  steering  or  other  working 
groups  established  to  facilitate 
accomplishment  of  the  project  goals; 
authorship  or  co-authorship  of 
publications  to  make  results  of  the 
project  available  to  other  programs. 


Role  of  Grantee  in  Cooperative 
Agreements:  The  grantee  is  expected  to 
comply  with  all  aspects  of  the  terms  and 
conditions  for  the  cooperative 
agreement,  to  cooperate  with  guidance 
provided  by  CMHS,  and  to  respond  to 
requests  from  CMHS  staff  in  a  timely 
fashion. 

Application  Procedures:  All 
applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/92),  which  contains 
Standard  Form  424  (face  page).  The 
following  information  should  be  typed 
in  Item  Number  10  on  the  face  page  of 
the  application  form: 

RFA:  SM  94-08:  TA  Center  on 
Children’s  MH  Services 
Grant  application  kits  (including  form 
PHS  5161-1  with  Standard  Form  424, 
complete  application  procedures,  and 
accompanying  guidance  materials  for 
the  narrative  approved  under  OMB  No. 
0937-0189,  as  well  as  a  copy  of  RFA  No. 
SM  94-01,  “Grants  for  Comprehensive 
Community  Mental  Health  Services  for 
Children  and  Adolescents  with  Serious 
Emotional  Disturbances’’  and  the 
accompanying  document,  “Guidance  for 
the  Program  Narrative”)  may  be 
obtained  from:  Grants  Management 
Officer,  Center  for  Mental  Health 
Services,  room  15-87,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-4456. 

Applicants  must  submit:  (1)  An 
original  copy  signed  by  the  authorized 
official  of  the  applicant  organization, 
with  the  appropriate  appendices;  and 
(2)  two  additional,  legible  copies  of  the 
application  and  all  appendices  to  the 
following  address:  Center  for  Mental 
Health  Services  Programs,  Division  of 
Research  Grants,  NIH,  Westwood 
Building,  room  240,  5333  Westbard 
Avenue,  Bethesda,  Maryland  20892  *. 

•  If  an  overnight  carrier  or  express 
mail  is  used,  the  Zip  Code  is  20816. 

Review  Process:  Applications 
submitted  in  response  to  this  RFA  will 
be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures  for 
grants. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG’s 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review.  In  addition,  the  IRG 
recommendations  on  technical  merit  of 
applications  will  undergo  a  second  level 
of  review  by  the  CMHS  National 
Advisory  Council,  whose  review  may  be 
based  on  policy  considerations  as  well 
as  technical  merit.  Applications  may  be 
considered  for  funding  only  if  the 


advisory  council  concurs  with  the  IRG’s 
recommendation  for  approval. 

Review  Criteria:  The  points  noted  in 
the  parentheses  for  each  criterion 
indicate  the  maximum  number  of  points 
the  reviewers  may  assign  to  that 
criterion.  These  points  will  be  used  to 
calculate  a  raw  score  for  each 
application.  The  raw  score  will  be 
converted  to  the  official  priority  score. 

The  following  criteria  will  be 
included  in  the  technical  merit  review 
of  applications: 

Significance  of  the  Project  (35) 

•  Demonstrated  understanding  of 
community-based  systems  of  care  for 
children  and  their  families 

•  Appropriateness  of  the  applicant’s 
proposed  project  to  the  goals  of  the 
announcement/program 

•  Consistency  of  me  proposed  project 
relative  to  the  state  of  the  art  with 
respect  to  providing  technical 
assistance  to  community-based 
organizations 

Adequacy  and  Appropriateness  of 
Prihect  Plans  (35) 

•  In  terms  of  the  applicant’s  stated  goals 
and  objectives; 

•  In  terms  of  the  proposed  level  of 
staffing  and  resources 

•  In  terms  of  the  project  maimgement 
plan 

•  In  terms  of  the  implementation  plan 

•  In  terms  of  sensitivity  of  the  project  to 
cultural  competence  and  gender 
issues 

Adequacy  and  Appropriatiness  of 
Evaluation  Plans  (10) 

•  In  terms  of  the  applicant’s  stated  goals 
and  objectives; 

•  In  terms  of  the  proposed  staffing  and 
resources 

•  In  terms  of  the  project  management 
plan 

•  In  terms  of  the  implementation  plan 

•  In  terms  of  the  Center’s  goals  and 
objertives 

Appropriateness  of  Sta^bg,  Project 
Organization,  and  Resources  (20) 

•  Qualifications  and  experience  of  the 
project  director  and  other  key 
personnel 

•  Adequacy  of  available  resources  (e.g., 
facilities,  equipment) 

•  Feasibility  of  tne  project 

•  Capability  and  experience  of  the 
applicant  organization  with  similar 
projects 

•  Adequacy  of  support  for  the  project 
fi-om  other  relevant  organizations 

•  Appropriateness  of  the  proposed 
budget  for  each  of  the  requested  years 
Award  Decision  Criteria;  Applications 

recommended  for  approval  by  the  Initial 
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Review  Group  and  the  appropriate 
advisory  council  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  review  process.  Other  award  criteria 
will  include: 

•  Availability  of  funds 

•  Coordination  with  other  Federal/non- 
Federal  programs 

CONTACTS  FOR  ADDITIONAL  INFORMATION: 

Questions  concerning  program  issues 
may  be  directed  to:  Gary  De  Carolis, 

Chief,  Child,  Adolescent,  and  Family 
Branch,  Division  of  Demonstration 
Programs,  Center  for  Mental  Health 
Services,  5600  Fishers  Lane,  Room  llC- 
09,  Rockville,  Maryland  20857,  (301) 
443-1333. 

Questions  regarding  grants 
management  issues  may  be  directed  to: 
Carole  Edison,  Grants  Management 
Officer,  Center  for  Mental  Health 
Services,  5600  Fishers  Lane,  room  15- 
87,  Rockville,  MD  20857  (301)  443- 
4456. 

Dated:  April  20, 1994. 

Richard  Kopanda, 

Acting  Executive  Officer,  SAMHSA. 

[FR  Doc.  94-10012  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  4162-20-P 

DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 

[AZ-024-e4-4333-01;  4-00162] 

Intent  To  Open  to  Public  Entry  Public 
Lands  Previously  Closed  To  Protect 
Endangered  Species 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  opening  of  public 
entry  to  public  lands. 

SUMMARY:  Notice  is  hereby  given  that 
those  portions  of  the  Public  Lands  along 
the  Gila  River  below  Coolidge  Dam  in 
Gila  County,  Arizona  that  were  closed  to 
all  forms  of  boating  and  rafting  will  be 
opened  to  these  activities.  The  closure 
implemented  by  Federal  Register, 
Volume  59,  No.  7,  Pages  1562-1563, 
Tuesday,  January  11, 1994  is  lifted.  This 
use  covers  the  Gila  River  as  it  crosses 
Public  Lands  from  T.  3  S.,  R.  18  E., 
Section  17,  downstream  to  the 
confluence  of  Mescal  Creek  and  the  Gila 
River  in  T.  3  S.,  R.  17  E.,  Section  29,  G 
&  SR  Meridian,  Arizona. 

EFFECTIVE  DATE:  This  order  is  effective 
upon  signature  of  the  authorized  officer 
and  will  remain  in  effect  until  January 
1, 1995. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  allow  use  in 
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the  area  previously  closed  to  provide 
protection  for  nesting  bald  eagles 
Haliaeetus  leucocephalus.  The  bald 
eagles  abandoned  their  nest  site  in  the 
area.  The  threat  of  disturbance  to  bald 
eagle  nesting  efforts  no  longer  exists  for 
1994.  Although  the  BLM  now  allows 
rafting  and  boating  by  individuals, 
permission  to  access  and  use  the  river 
in  this  area  must  be  acquired  from  the 
San  Carlos  Indian  Tribe.  Commercial 
use  of  the  river  requires  a  permit  from 
both  the  BLM  and  the  San  Carlos  Indiein 
Tribe. 

Order 

Notice  is  hereby  given  that  effective 
on  the  date  of  signature  by  the 
authorized  officer  of  this  notice,  all  the 
restrictions  imposed  by  Federal 
Register,  Volume  59,  No.  7,  Pages  1562- 
1563,  Tuesday,  January  11, 1994  are 
lifted. 

Gila  and  Salt  River  Meridian,  Arizona 
T.  3  S..  R.  18  E.. 

Sec.  17, 18, 19,  20 
T.  3  S.,  R.  17  E., 

Sec.  24.  25.  26.  27.  28,  29,  34 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Acheson,  Area  Manager,  Phoenix 
Resource  Area,  2015  West  Deer  Valley 
Road,  Phoenix,  AZ  85027,  (602)  780- 
8090. 

Dated:  April  14, 1994. 

GX.  Cheniae, 

District  Manager. 

IFR  Doc.  94-10017  Filed  4-25-94;  8:45  am) 
BILUNG  CODE  4310-02-M 

[NV-030-6700-10;  NVN  56551;  4-00154] 

Realty  Action;  Proposed  Direct  Sale  of 
Public  Land  in  Carson  City,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  described  land 
has  been  examined  and  is  determined  to 
be  suitable  for  disposal  by  direct  sale  to 
Carson  City,  Nevada,  pursuant  to  Sec. 
203  and  Sec.  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1713, 1719): 

Mt.  Diablo  Meridian,  Nevada 
T.  15  N.,  R.  21  E. 

Sec.  6,  SV2SV2SV2  of  Lot  2  in  the  SWVr, 
Sec.  7,  NV2NV2  of  Lot  2  in  the  NW’/*, 

N  V2SV2NV2  of  Lot  2  in  the  NWV4. 
Containing  40.00  acres. 

SUPPLEMENTARY  INFORMATION:  The 
public  land  is  located  in  the  northeast 
portion  of  Carson  City.  The  land  was 
classified  for  recreation  and  public 
purposes  and  leased  to  Carson  City  for 
operation  of  a  shooting  range  (N18872) 
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under  the  provisions  of  the  Recreation 
and  Public  Purposes  (R&PP)  Act,  as 
amended  (43  U.S.C.  869  et.  seq.). 
Publication  of  this  notice  in  the  Federal 
Register  will  modify  R&PP  classification 
N  18872  for  lease  under  the  R&PP  Act 
for  the  subject  parcel.  The  existing  lease 
N  18872  will  be  cancelled  in  part  for  the 
subject  parcel  simultaneously  with  the 
issuance  of  the  patent  for  the  proposed 
sale  of  the  40  acres. 

The  proposed  direct  sale  to  Carson 
City  will  be  made  at  fair  market  value. 
Additionally,  Carson  City  will  be 
required  to  submit  a  nonrefundable 
application  fee  of  $50.00  in  accordance 
with  43  CFR  2720  for  conveyance  of 
unreserved  mineral  interests  in  the  land. 

The  land  is  not  required  for  any 
Federal  purpose.  The  proposed  sale  is 
consistent  with  the  Walker  Resource 
Management  Plan  and  would  be  in  the 
public  interest.  The  planning  document 
and  environmental  assessment  covering 
the  proposed  sale  w’ill  be  available  for 
review  at  the  Bureau  of  Land 
Management,  Carson  City  District 
Office,  Carson  City,  Nevada.  The  patent 
when  issued  will  be  subject  to  the 
following  terms,  conditions  and 
reservations; 

1.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

2.  All  geothermal  steam  and 
associated  geothermal  resources  in  the 
land  so  patented,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect 
for,  mine  and  remove  such  deposits, 
upon  compliance  with  the  conditions 
and  subject  to  the  provisions  and 
limitations  of  the  Act  of  December  24, 
1970  (84  Stat.  1566). 

The  land  is  now  and  will  continue  to 
be  segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws 
upon  publication  of  this  notice  in  the 
Federal  Register.  The  segregative  effect 
will  end  270  days  from  the  date  of  the 
publication,  upon  issuance  of  a  patent, 
or  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  whichever  occurs  first. 
DATES:  On  or  before  June  10, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Walker  Resource  Area  Manager, 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  suite  300,  Carson  City, 

NV  89706-0638.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
proposed  realty  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm,  Walker  Area  Realty 
Specialist,  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  suite  300, 
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Carson  City,  NV  89706-0638;  (720)  885- 
6000. 

Dated:  April  12, 1994. 

John  Matthiessen, 

Walker  Resource  Area  Manager. 

[FR  Doc.  94-10025  Filed  4-25-94;  8:45  am) 
BILUNO  CODE  4310-HC-M 


DEPARTMENT  OF  JUSTICE 
information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Q)mments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 


prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  ])ossibie.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Manageme^and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 

Department  of  Justice,  Washington,  DC 
20530. 

Extension  of  the  Expiration  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Hate  Crime  Incident  Report, 
Quarterly  Hate  Crime  Report. 

(2)  11-1, 11-2.  Federal  Bureau  of 
Investigation. 

(3)  Monthly,  Quarterly. 

(4)  State  or  local  governments.  The 
information  collected  will  be  used  to 
determine  whether  bias  motivation 
exists  in  selected  criminal  offenses. 

The  resulting  statistics  are  published 
annually. 

(5)  64,000  aimual  responses  at  0.17 
hours  per  response. 

(6)  10,880  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  April  19, 1994. 

Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  94-9982  Filed  4-25-94;  8:45  ami 
BILLING  CODE  4410-02-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 

Appendix 


of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  6, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  6, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  11th  day  of 
April,  1994. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 

Location 

Date  re¬ 
ceived 

Date  of  peti¬ 
tion 

Petition  No. 

Articles  produced 

American  Manufacturing  Co.,  Inc 
(Wkrs). 

Anniston,  AL . 

04/11/94 

04/06/94 

29,717 

Rope. 

Acco  USA,  Inc  (Co)  . 

Long  Island  City, 

NY. 

Buffalo,  NY . 

04/11/94 

03/16/94 

29,718 

Staples  &  Staple  Machines. 

Cargill  Flour  Milling  (Wkrs)  . 

04/11/94 

03/31/94 

29,719 

Flour  &  Wheat  By-Products. 

Sola  Optical  USA,  Inc  (Wkrs) . 

Muskogee,  OK . 

04/11/94 

03/29/94 

29,720 

Vision  Glass  Lenses. 

International  Paper  Container  (Wkrs)  . 

Presque  Isle,  ME  ... 

04/11/94 

03/28/94 

29,721 

Card  Board  Boxes. 

Western  Gathering  (Wkrs) . 

Austin,  7X  . 

04/11/94 

03/22/94 

29.722 

29.723 

Crude  Oil. 

British  Gas  Exploration  &  Prod. 
(Wkrs). 

Houston,  TX . 

04/11/94 

03/29/94 

Exploration  for  Oil  and  Gas. 
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Petitioner  (union/workefs/finm) 


Campbell  Plastics  (lUE) . . 

RM  Personnel  (Wkre)  . | 

Penkota  Wireline  Services,  Inc  (Wkrs) 

Navaro  Minirrg,  Inc  (Wkrs)  . . 

Wundies,  Inc  (Wkrs)  . 

Elkem  Metals  Company  (Co)  . . 

Hughes  Airaaft  Radar  Systems 
(Wkrs). 

Dahikey,  Inc  (Co) . 

Unocal  Corp-Exploration  &  Seismic 
(Wkrs). 

Island  Creek  Coal  Co  (UMWA)  . 

Bay,  Inc  (Offshore  Division)  (Wkrs)  .... 

Himont  USA,  Inc  (Wkrs)  . 

Circle  L  Drilling  (Wkrs) . 

United  Industries,  Inc  (Wkrs)  . 

Bertha's  Boy  Too  (Wkrs)  . . . 

Crosbie-Macomber  Paleontological 
(Wkrs). 

Estacada  Lumber  Div/RSG  Forest 
(Wkrs). 

Mallard  J.VTMallard  Drilling  (Wkrs)  .... 

Sunnyside  Coal  Co  (UMWA) . 

IBM  Corp.  (Wkrs) . 

Xerox  Corp.  (Wkrs) . 

Nordictrack  (Wkrs)  . 

Micro  Link  Alaska,  Irx:  (Co)  . 

Heater  Wire  (Co)  . 


Location 

Date  re¬ 
ceived 

Date  of  peti¬ 
tion 

Petition  No. 

Articles  produced 

Schnectady,  NY . 

04/11/94 

03/28/94 

29,724 

Automotive  Body  Side  Molding. 

El  Paso,  TX _ 

04/11/94 

03/04/94 

29,725 

Wiring  Harnesses. 

Williston,  ND  . . 

04/11/94 

03/28/94 

29,726 

Crude  Oil. 

Bluefield,  VA  . . 

^  04/11/94 

03/26/94 

29,727 

Coal. 

Liberty,  PA  _ 

04/11/94 

04/01/94 

29,728 

Girls’  Urxlerwear. 

Marietta,  OH . 

04/11/94 

03/31/94 

29,729 

Manganese  Alloy,  Chrome  Alloy. 

Los  Angeles,  CA  .... 

04/11/94 

03/26/94 

29,730 

High  Speed  Integrated  Circuits. 

Tacoma,  WA . 

04/11/94 

03/03/94 

29,731 

Coftee  Tables,  End  Table,  Chairs, 
Etc. 

Anaheim,  CA . 

04/11/94 

03/28/94 

29,732 

Crude  Oil. 

Bayard,  WV . 

04/1 1/94 

03/31/94 

29,733 

Coal. 

Coqsus  Christi,  TX  . 

04/11/94 

03/28/94 

29,734 

Offshore  Drilling. 

East  Brunswick,  NY 

04/11/94 

11/09/93 

29,735 

Plastic  Pellets. 

Vernal,  UT . 

04/11/94 

03/29/94 

29,736 

Oil  Drilling. 

Beloit,  Wl . 

04/11/94 

03/25/94 

29,737 

Stainless  Steel  Tubing. 

Lock  Haven,  PA . 

04/11/94 

03/28/94 

29,738 

Ladies'  Pants,  Skirts,  Shorts  & 
Blouses. 

Metairik,  LA . 

04/11/94 

03/29/94 

29,739 

Oil  Drilling  Lab  Work. 

Estacada,  OR - 

04/11/94 

03/29/94' 

29,740 

Softwood  Dimensional  Lumber. 

McPherson,  KS . 

04/11/94 

03/28/94 

29,741 

Oil  Exploration. 

Sunnyside,  UT  _ 

04/11/94 

03/24/94 

29,742 

Coal. 

Poughkeepsie,  NY  . 

04/11/94 

03/31/94 

29,743 

Large  Scale  Computers. 

Webster,  NY . 

04/11/94 

03/29/94 

29,744 

Copiers  and  Printers,  etc. 

Chaska,  MN  . 

04/11/94 

03/30/94 

29,745 

Exercise  Equipment 

Anchorage,  AK . 

04/11/94 

04/05/94 

29,746 

Oilfield  Services. 

El  Paso,  TX . . 

04/11/94 

02/28/94 

29,747 

Pet  Heaters,  Foil  Heaters. 

IFR  Doc  94-10063  Filed  4-25-94;  8:45  am] 
BILUNQ  cooe  4S10-30-M 


Determinations  Regarding  Eiigibiiity 
To  Appiy  for  Worker  Adjustment 
Assistance  and  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  April,  1994, 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 


contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29,399;  Jefferson  Smurfit  Corp., 
Lancaster,  NY 

TA-W-29,386;  Reynolds  Metals  Co., 
Torrance  Extrusion  Plant,  Torranc6, 
CA 

TA-W-29,421:  Kraft  General  Foods, 
Avon,  NY 

TA~W-29,271;  Leeds  &■  Northrup  Co., 
North  Wales,  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-29,520:  Black  &■  Decker  Co.,  Inc., 
Reconditioning  Plant,  Columbus, 
OH 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,548;  Clifton  Precision  Div., 
Clifton  Heights,  PA 


Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,310;  Arley  Corp.,  DBA 
Century  Curtain,  Pinebluff,  NC 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,353;  General  Electric  Corp., 
Evendale  Plant,  Cincinnati,  OH 
U.S.  imports  of  turbojet  engines  for 
aircraft  declined  in  1992  compared  to 
1991  and  in  the  twelve  month  period  of 
November-October  1992-1993 
compared  to  the  same  period  one  year 
earlier. 

TA-W-29,566;  Digital  Equipment, 
Franklin,  MA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  for  certification. 
TA-W-29,493:  Raytheon  Equipment 
Div.,  Weltbam,  MA 
U.S.  imports  of  radar  apparatus 
declined  in  the  November  through 
October  1992-1993  period. 
TA~W-29,473;  Smith  Industries, 
Houston,  TX 

U.S.  imports  of  oilfield  machinery  are 
negligible  during  the  relevant  period. 
TA-W-29,592;  Valdese  Textiles,  Inc., 
New  York,  NY 
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The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,424;  Jay-Lan  Corp.,  Hays,  KS 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,455:  Amerada  Hess  Carp., 
Purvis  Refinery,  Purvis,  MS 
U.S.  imports  of  refined  petroleum 
products  declined  absolutely  and 
relative  to  domestic  shipments  in  the 
twelve  month  period  D^ember  1992 
through  November  1993  as  compared  to 
the  same  period  a  year  earlier. 
TA-W-29,488;  North  American 
Refractories  Co.,  Cleveland,  OH 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,580:  GTE  Government 
Systems  Corp.,  Needham,  MA 
The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-29,489;  Rowe  International,  Inc., 
Whippany,  NJ 

The  investigation  revealed  that  any 
separations  at  the  subject  firm  were  due 
to  a  corporate  decision  to  cease 
operations  at  that  facility  and  transfer 
production  to  another  domestic 
company-owned  plant. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-29,490;  Seli  Manufacturing,  Inc., 
Scranton,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 

27. 1993. 

TA-W-29,563;  Lori  Sports/Seli 
Manufacturing.  Pittston,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

25. 1993. 

TA-W-29,577;  Falls  Dress/Seli 
Manufacturing,  Falls,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

25. 1993. 

TA-W-29,509:  Wolverine 

Manufacturing,  Inc.,  Gaylord,  MN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

1. 1993. 

TA-W-29,419:  Publix  Group  LP.,  New 
York,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  3, 
1993. 


TA-W-29,536;  Dee  Fashions,  Inc., 
Centralia,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

11. 1993. 

TA-W-29,564;  B.B.  Greenberg  Co., 
Providence,  RI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

23. 1993. 

TA-W-29,593;  GE  Specialty  Component 
Manufacturing  Center,  Seattle,  WA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  16, 

1993. 

TA-W-29,400;  True  Temper  Hardware  ' 
Co.,  Harrisburg,  PA 
A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  workmate  tables 
separated  on  or  after  December  22, 1992. 
TA-W-29,466;  Anthony  Fashions,  Inc., 
Pittston,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 

24. 1993. 

Also,  pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  title  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February, 

1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  S^ion  250 
of  the  Trade  Act  must  be  met: 

(1)  that  in  significant  number  or 
proportion  of  die  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereoO  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  that  imports  ft-om  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 

(c)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers’  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 


subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00041 :  Owens  Illinois, 

Inc.,  Owens-Brockway  Glass 
Containers,  Inc.,  Huntington,  WV 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
The  investigation  revealed  that  all 
production  activities  conducted  at 
Huntington,  West  Virginia  ceased  in 
December,  1993  and  were  shifted  to 
other  domestic  affiliates  of  Owens- 
Illinois.  Inc. 

A  survey  revealed  that  the  firm’s 
major  customers  did  not  import  glass 
containers  from  Canada  or  Mexico 
similar  to  those  produced  by  Owens- 
Illinois,  Inc.,  in  1992, 1993  or  the  first 
quarter  of  1994. 

NAFTA-TAA-00048;  Goulg  Electronics, 
Inc.,  Newburyport,  MA 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met  in 
conjunction  with  the  requirements  of 
section  506(b)(2)  of  the  Act.  Workers  at 
the  subject  firm  were  not  separated  from 
employment  on  or  after  December  8, 
1993,  the  earliest  date  for  which 
certification  under  NAFTA-TAA 
applies. 

NAFTA-TAA-00038;  Heater  Wire,  El 
Paso,  TX 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met  in 
conjunction  with  the  requirements  of 
section  506(b)(2)  of  the  Act.  Workers  at 
the  subject  firm  were  not  separated  from 
employment  on  or  after  December  8, 
1993,  ^e  earliest  date  for  which 
certification  under  NAFTA-TAA 
applies. 

NAFTA-TAA-00044;  Gerber  Products 
Co.,  Inc.,  Gerber  Baby  Care, 
Reedsburg,  WI 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met  in 
conjunction  with  the  requirements  of 
section  506(b)(2)  of  the  Act.  Workers  at 
the  subject  firm  were  not  separated  from 
employment  on  or  after  December  8, 
1993,  the  earliest  date  for  which 
certification  under  NAFTA-TAA 
applies. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00043;  Cooper  Industries, 
Inc.,  Cooper  Power  Systems 
Division,  Canonsburg,  PA 
A  certification  was  issued  covering  all 
workers  of  Coojjer  Power  Systems  Div., 
Canonsburg.  Pennsylvai^  separated  on 
or  after  December  8, 199* 
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NAFTA-TAA-00042:  American 

Manufacturing  Co.,  Inc.,  Samson 
Cordage  IVor/a,  Anniston,  AL 

A  certification  was  issued  covering  all 
workers  related  to  the  production  of 
general  cordage  products  at  American 
Manufacturing  Co.,  Inc.,  Samson 
Cordage  Worli,  Anniston,  AL  separated 
on  or  after  December  8, 1993. 

Further,  because  some  layoffs 
occurred  prior  to  December  8, 1993,  the 
earliest  reachback  date  under  NAFTA- 
TAA,  an  investigation  is  being 
immediately  instituted  for  trade 
adjustment  assistance  under  Section  223 
of  the  Trade  Act.  The  number  assigned 
for  this  investigation  is  TA-W-29,717. 

NAFTA-TAA-00052;  Creative  Ceramics 
Corp.,  Eagle  Pass,  TX 

A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  ceramic  figurines  at 
Creative  Ceramics  Corp.,  Eagle  Pass,  TX 
separated  on  or  after  Etecember  8, 1993. 

NAFTA-TAA-00040;  Peterson  Shake 
Co.,  Inc.,  Amanda  Park,  WA 

A  certification  was  issued  covering  all 
workers  of  Peterson  Shake  Co.,  Inc., 
Amanda  Park,  WA  separated  on  or  after 
December  8, 1993. 

NAFTA-TAA-00037;  True  Temper 
Hardware  Co.,  Harrisburg,  PA 

A  certification  was  issued  covering  all 
workers  related  to  the  production  of 
workmate  tables  at  True  Temper 
Hardware  Co.,  Harrisburg,  PA  separated 
on  or  after  December  8, 1993, 

The  foregoing  determination  does  not 
apply  to  workers  who  are  engaged  in 
employment  related  to  the  production  of 
any  products  other  than  workmate 
tables.  An  investigation  is  currently  in 
process  for  trade  adjustment  assistance 
under  section  221  of  the  Trade  Act.  The 
number  assigned  to  this  investigation  is 
TA-W-29,400. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  April,  1994. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C— 4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
E)C  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  April  18, 1994. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  94-100^  Filed  4-25-94;  8:45  am] 
BIUJNG  CODE  4S1fr-30-M 


[TA-W-27,462A] 

Transco  Exploration  and  Production 
Co.  Headquartered  in  Houston,  TX  and 
Operating  at  Various  Other  Locations 
in  the  Following  States:  TA-W-27, 

462B  Colorado,  TA-W-27, 462C 
Louisiana,  TA-W-27, 462D  Texas; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  24, 1992,  applicable  to  all 
workers  of  the  subject  firm.  The 
certification  notice  was  published  in  the 
Federal  Register  on  January  13, 1993 
(58  FR  4186). 

At  the  request  of  the  workers,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  Some 
workers  in  Houston,  Texas;  New 
Orleans,  Louisiana  and  Denver  Colorado 
were  laid  off  prior  to  the  Department’s 
impact  date  of  November  28, 1992.  The 
intent  of  the  Department’s  certification 
is  to  include  all  workers  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  by  replacing 
the  November  28, 1992  impact  date  for 
workers  in  Houston,  Texas;  Denver, 
Colorado  and  New  Orleans,  Louisiana 
with  a  new  impact  date  of  June  8, 1991. 
Workers  in  all  other  locations  in 
Colorado,  Louisiana  and  Texas  are 
under  the  November  28, 1992  impact 
date. 

The  amended  notice  applicable  to 
TA-W-27,  462A  is  hereby  issued  as 
follows:  All  workers  of  Transco 
Exploration  and  Production  Company 
headquartered  in  Houston,  Texas  (TA- 
W-27,  462A)  and  operating  at  various 
other  locations  in  the  below  cited  States 
engaged  in  the  exploration  and 
production  of  crude  oil  and  natural  gas 
who  became  totally  or  partially 
separated  from  employment  on  or  after 
November  28, 1992,  except  those  in 
Denver,  Colorado;  New  Orleans, 
Louisiana  and  Houston,  Texas  who  have 
an  impact  date  of  June  8, 1991,  are 
eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974:  TA-W-27,  462B 
Colorado:  TA-W-27,  462C  Louisiana; 
TA-W-27,  462D  Texas. 

Signed  at  Washington,  DC,  this  14th  day  of 
April  1994. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-10062  Filed  4-25-94;  8:45  ami 
BILUNO  CODE  4510-30-M 


Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Tide  Creek  Rock,  Inc. 

[Docket  No.  M-94-07-M1 
Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14132(b) 

(horns  and  backup  alarms)  to  its  Tide 
Creek  Pit  (I.D.  No.  35-02479)  located  in 
Columbia  Coimty,  Oregon.  The 
petitioner  requests  that  the  standard  be 
modified  to  allow  the  Cat  966  loader  to 
be  operated  without  a  reverse-activated 
alarm  and  to  have  the  equipment 
operator  determine  the  location  of  other 
persons  in  the  area  before  reversing.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Tide  Creek  Rock,  Inc. 

[Docket  No.  M-94-08-M1 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.4104 
(combustible  waste)  to  its  Tide  Creek  Pit 
(I.D.  No.  35-02479)  located  in  Columbia 
County,  Oregon.  The  petitioner  requests 
that  the  standard  be  modified  to  apply 
only  to  accumulations  of  more  than  3  or 
4  inches  of  oil.  The  petitioner  states  that 
2  to  3  inches  of  waste  oil  in  a  container 
placed  under  the  oil  tank  to  collect 
spills  is  not  a  fire  hazard,  and  that  no 
smoke  or  flames  are  used  in  the 
building.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Tide  Creek  Rock,  Inc. 

[Docket  No.  M-94-09-M1 
Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14107(a) 
(moving  machine  parts)  to  its  Tide 
Creek  Pit  (I.D.  No.  35-02479)  located  in 
Columbia  County,  Oregon.  The 
petitioner  requests  that  the  standard  be 
modified  to  allow  a  chain  fence  7  feet 
fi-om  the  area  in  place  of  guards  on  the 
back  side  of  the  V-belt  pulleys.  The 
petitioner  asserts  that  the  propo.sed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 
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4.  Tide  Creek  RocJi,  Inc. 

(Docket  No.  M-94— lO-Ml 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  30  CFR  56.12025 
(founding  circuit  enclosures)  to  its 
Tide  Creek  Pit  (I.D.  No.  35-02479) 
located  in  Columbia  County,  Oregon. 

The  petitioner  requests  that  the  standard 
be  modified  to  require  that  grounding 
need  occur  only  when  a  motor  is 
actually  energized.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Tide  Creek  Rock,  Inc. 

(Docket  No.  M-94-11-M1 
Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.3131  (pit  and 
quarry  wall  perimeter)  to  its  Tide  Creek 
Pit  a.D.  No.  35-02479)  located  in 
Columbia  County,  Oregon.  The 
petitioner  requests  that  the  standard  not 
apply  because  the  trees  at  the  edge  of 
the  pit  do  not  create  a  fall-of-material 
hazard.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners 
as  the  trees  provides  ground  stability. 

6.  Tide  Creek  Rock,  Inc. 

(Docket  No.  M-94-12-M1 
Tide  Creek  Rock,  Inc,,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.9300  (berms 
and  guardrails)  to  its  Tide  Creek  Pit  (l.D. 
No.  35-02479)  located  in  Columbia 
County,  Oregon.  The  petitioner  request 
that  the  standard  be  modified  to  not 
require  berms  or  guardrails  at  this 
operation.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners 
as  the  roadway  is  wide,  not  steep,  and 
seldom  used. 

7.  Tide  Creek  Rock,  Inc. 

(Docket  No.  M-94-13-C1 
Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petiticm  to  modify  the 
application  of  30  CFR  56.4201 
(inspection)  to  its  Tide  Creek  Pit  (l.D. 
No.  35-02479)  located  in  Columbia 
County,  Oregon.  The  petitioner  requests 
that  the  standard  be  modified  to  not 
require  fire  extinguishers  at  this 
operation.  The  ptetitioner  states  that  no 
smoking  or  flames  are  allowed  near  any 
building;  that  the  place  is  above  ground, 
wide-open,  and  mostly  rock  or  steel; 
and  that  no  one  would  be  endangered 


should  a  fire  occur.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Tide  Creek  Rock,  Inc. 

(Docket  No.  M-94-14-M1 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.11002 
(h^drails  and  toeboards)  to  its  Tide 
Creek  Pit  (l.D.  No.  35-02479)  located  in 
Columbia  County,  Oregon.  The 
petitioner  requests  that  the  standard  be 
modified  to  require  only  one  handrail 
on  the  steps  along  the  bunker  silo.  The 
petitioner  states  that  installing  handrails 
on  both  sides  makes  it  more  dangerous 
as  it  is  more  likely  that  the  employee 
will  run  himself  into  the  handrail.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Tide  Creek  Rocdi,  Inc. 

(Docket  No.  M-94— 15-Ml 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.11002 
(handrails  and  toeboards)  to  its  Tide 
Creek  Pit  (l.D.  No.  35-02479)  located  in 
Columbia  County,  Oregon.  The 
petitioner  requests  that  the  standard  be 
modified  to  require  only  one  handrail 
on  the  operator’s  control  tower.  The 
petitioner  states  that  the  operator’s 
controls  block  the  likelihood  of  going 
into  the  machinery  and  that  installing 
handrails  between  the  operator’s 
controls  and  the  conveyor  is  more 
dangerous.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Tide  Creek  Rock,  Inc. 

(Docket  No.  M-94-16-M1 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.12021  (danger 
signs)  to  its  Tide  Creek  Pit  (l.D.  No.  35- 
02479)  located  in  Columbia  County, 
Oregon.  The  petitioner  requests  that  the 
standard  be  modified  to  apply  only  to 
the  electric  shed  and  to  specify  that 
locking  the  electric  shed  is  sufficient 
compliance  with  the  standard.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 


11.  Tide  Creek  Rock,  Inc. 

(Docket  No.  M-94-17-MI 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road.  Deer  Island.  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.4101  (warning 
signs)  to  its  Tide  Creek  Pit  (I.D.  No.  35— 
02479)  located  in  Columbia  County, 
Oregon.  1110  petitioner  requests  that  the 
standard  be  modified  to  eliminate  the 
requirement  for  “No  Smoking”  signs  at 
the  oil  storage  building  and  that  the 
standard  not  apply  to  this  operation. 

The  petitioner  states  that  a  fire  hazard 
does  not  exist  as  no  one  at  the  mine 
smokes  and  visitors  do  not  come  near 
the  oil  storage  building. 

12.  FMC  Wymning  Corporation 

(Docket  No.  M-94-21-M1 

FMC  Wyoming  Corporation,  P.O.  Box 
873,  Green  River,  Wyoming  82935  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  57.22305 
(approved  equipment  III  mines)  to  its 
Trona  Mine  (l.D.  No.  48-00152)  located 
in  Sweetwater  County,  Wyoming.  The 
petitioner  requests  that  the  standard  be 
modified  to  eliminate  the  use  of 
permissible  equipment  outby  the  last 
open  crosscut  (i.e.,  outby  the  longwall 
face  crosscut).  The  petitioner  proposes 
to  conduct  additional  methane  checks, 
provide  additional  training  to  miners, 
and  increase  ventilation.  The  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  p>etitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

13.  Tide  Creek  Rock,  Inc. 

(Docket  No.  M-94-22-MI 
Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.11002 
(handrails  and  toeboards)  to  its  Tide 
Creek  Pit  (l.D.  No.  35-02479)  located  in 
Columbia  County,  Oregon.  The 
petitioner  requests  that  the  standard  be 
modified  to  not  require  handrails  on  a 
wooden  plank  used  occasionally  to 
grease  a  bearing.  The  petitioner  states 
that  no  machinery  is  running  when 
greasing  is  done;  that  the  primary 
purpose  for  using  the  plank  is  to  keep 
the  employee  firom  getting  in  the  mud; 
that  the  plank  is  only  a  few  feet  off  the 
ground;  and  that  the  plank  is  left  in 
place  when  not  in  use.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


21780 


Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Notices 


14.  Tide  Creek  Rock,  Inc. 

IDocket  No.  M-94-23-M1 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.11002 
(handrails  and  toeboards)  to  its  Tide 
Creek  Pit  (I.D.  No.  35-02479)  located  in 
Columbia  County,  Oregon.  The 
petitioner  requests  that  the  standard  be 
modified  to  not  require  handrails  on  a 
plank  that  is  used  occasionally  in  order 
to  use  a  pump  to  grease  a  bearing.  The 
petitioner  states  that  the  plank  is  a 
temporary  method  of  getting  to  the 
grease  spots  without  getting  muddy  and 
that  the  plank  is  only  a  few  feet  off  the 
groimd.  The  {>etitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

15.  Tide  Creek  Rock,  Inc. 

IDocket  No.  M-94-24-M1  % 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.20003 
(housekeeping)  to  its  Tide  Creek  Pit  (I.D. 
No.  35-02479)  located  in  Columbia 
County,  Oregon.  The  petitioner  requests 
that  the  standard  be  modified  to  allow 
a  condition  of  messiness  if  the  floor  is 
not  filthy  (clean  and  dry  and 
imdamaged  (without  protruding  nails, 
splinters,  holes,  or  loose  boards).  The 
petitioner  states  that  employees  use  this 
shop  only  infrequently  to  get  tools,  to 
make  small  repairs,  or  to  use  the  phone. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

16.  Tide  Creek  Rock,  Inc. 

IDocket  No.  M-94-25-M1 

Tide  Creek  Rock.  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14107(a) 
(moving  machine  parts)  to  its  Tide 
Creek  Pit  (I.D.  No.  35-02479)  located  in 
Columbia  Coimty,  Oregon.  The 
petitioner  requests  that  the  standard  be 
modified  to  allow  the  area  of  the  V-belt 
drive  to  not  have  a  guard  as  it  is  12  feet 
from  any  working  surface  and 
inaccessible  except  for  a  ladder  used  to 
access  the  area  only  when  the  drive  is 
not  operating.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
pro'ride  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


17.  Tide  Creek  Rock,  Inc. 

(Docket  Na  M-94-26-M) 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14107(a) 
(moving  machine  parts)  to  its  Tide 
Creek  Pit  (I.D.  No.  35-02479)  located  in 
Columbia  County,  Oregon.  The 
petitioner  requests  that  the  standard  be 
modified  to  allow  a  chain  fence  7  feet 
from  the  area  in  place  of  guards  on  the 
back  side  of  the  V-belt  pulleys  for  the 
EL-JAY  gj’ro.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

18.  Tide  Creek  Rock,  Inc. 

(Docket  No.  M-94-27-M1 

Tide  Creek  Rock,  Inc.,  33625  Tide 
Creek  Road,  Deer  Island,  Oregon  97054 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  56.14107(a) 
(moving  machine  parts)  to  its  Tide 
Creek  Pit  (I.D.  No.  35-02479)  located  in 
Columbia  County,  Oregon.  Tbe 
petitioner  requests  that  the  standard  be 
modified  to  allow  a  chain  fence  7  feet 
firom  the  area  in  place  of  guards  on  the 
tail  pulley  of  the  conveyor.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

19.  Peabody  Coal  Company 
IDocket  No.  M-94-42-C1 

Peabody  Coal  Company,  P.O.  Box 
1233,  Charleston,  West  Virginia  25324 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Big  Mountain  No.  16 
Mine  (IX).  No.  46-07908)  located  in 
Boone  County,  West  Virginia.  The 
petitioner  proposes  to  replace  a  padlock 
on  battery  plug  connectors  on  mobile 
battery-powered  machines  with  a 
threaded  ring  and  a  spring  loaded 
device  to  prevent  the  plug  connector 
from  accidently  disengaging  while 
under  load;  and  to  instruct  all  persons 
during  safety  meetings  on  the 
requirements  for  operating  or 
maintaining  battery-powered  machines. 
The  petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  In 
addition,  the  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  may 

26. 1994.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address 

Dated:  April  19, 1994. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

(FR  Doc.  94-10026  Filed  4-25-94;  8:45  ami 
BILLING  CODE  491B-2S-P 

Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employment 
Retirement  Security  Act  of  1974 
(ERISA),  29  U.S.C.  1142,  a  public 
meeting  of  the  Working  Group  on 
Healthcare  Reform  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  from 
9:30  a.m.  until  12  noon,  Tuesday,  May 

17. 1994,  in  suite  N-3437  AB,  U.S. 
Department  of  Labor  Building,  Third 
and  Constitution  Avenue  NW., 
Washington,  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  healthcare  reform  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  May  7  meeting  is 
to  receive  testimony  from  invited 
interested  persons  on  the  impact  of 
proposed  federal  healthcare  reform 
legislation  on  self-insured,  ERISA- 
covered  employee  welfare  benefit  plans 
as  well  as  participating  employees  and 
their  families.  The  work  group  will  also 
take  testimony  and  or  submissions  frt>m 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  May  12, 1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 

U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
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minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statemerit  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  May  12, 1994. 

Signed  at  Washington,  DC  this  20th  day  of 
April,  1994. 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

(FR  Doc.  94-10013  Filed  4-25-94;  8:45  am] 
BILLINO  CODE  4S10-2»-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Reporting  and  EHsclosure  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  1  p.m.  until  3:30  p.m., 
Tuesday,  May  17, 1994,  in  suite  N-3437 
AB,  U.S.  Department  of  Labor  Building, 
Third  and  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  reporting  and  disclosure  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  May  17  meeting  is 
to  hear  testimony  on  the  disclosure  of 
plan  information  to  participants  and 
beneficiaries  as  identified  in  the 
Department  of  Labor’s  Disclosure 
Request  For  Information  which 
appeared  in  the  Monday,  December  27, 
1993  edition  of  the  Federal  Register, 
page  68339.  The  principal  sources  of 
information  for  such  disclosure  include 
summary  plan  descriptions,  summary 
annual  reports  and  individual  benefit 
statements.  The  work  group  is  interested 
in  identifying  information  that  is  useful 
to  and  used  by  participants  as  well  as 
tlie  costs  and  benefits  of  any  proposed 
changes.  The  work  group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  May  12, 1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 


U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  ex'  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  May  12, 1994. 

Signed  at  Washington.  DC  this  20th  day  of 
April  1994. 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

(FR  Doc.  94-10014  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  4910-2»-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Defined  Contribution  Plans  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  12  noon, 
Wednesday,  May  18, 1994,  in  suite  N- 
3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  defined  contribution  plans 
covered  by  ERISA. 

The  purpose  of  the  May  18  meeting  is 
to  take  testimony  regarding  five  areas  of 
defined  contribution  plans,  i.e.,  the  role 
of  the  trend  toward  p^icipant  self- 
directed  investments  in  determining 
benefit  levels;  the  impact  of  the  current 
regulatory  scheme  or  benefit  levels  for 
defined  contribution  plans  in  general 
and  401(k)  plans  in  particular;  from  a 
retirement  policy  perspective,  the  level 
of  benefits  provided  by  defined 
contribution  plans  in  general  and  401  (k) 
plans  in  particular,  mandatory  employer 
contributions  to  defined  contribution 
plans  as  a  possible  source  of  increase  in 
the  overall  retirement  income  for  most 
employees;  the  impact  of  increased 
educational  efforts  on  benefit  levels:  and 
the  impact  of  increased  disclosure  on 
benefit  levels.  The  work  group  will  also 
take  testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 


Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  May  12. 1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 

U.S.  Department  of  Labor,  suite  N-5677, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  May  12, 1994. 

Signed  at  Washit^ton,  DC  this  20th  day  of 
April,  1994. 

Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 

IFR  Doc.  94-10015  Filed  4-25-94;  8:45  am] 
BILLING  CODE  4510-29-M 


Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  Wednesday,  May  18, 1994,  in  suite 
N-3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  NW.,  WashiMton,  DC  20210. 

The  purpose  of  the  Eighty-Fifth 
meeting  of  the  Secretary’s  ERISA 
Advisory  Council,  which  will  be  held 
from  1  p.m.  until  3:30  p.m.,  is  to  hear 
reports  on  the  status  of  the  three  work 
groups  efforts  and  conduct  any  other 
business  that  may  come  before  the 
Council.  The  Council  has  established 
three  working  groups  this  year  to 
consider  health  care  reform,  reporting 
and  disclosure  and  defined  contribution 
plans.  The  Council  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  any 
aspect  of  the  administration  of  ERISA. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  twenty  (20)  copies  on  or 
before  May  12, 1994  to  William  E. 
Morrow,  Executive  Secretary,  ERISA 
Advisory  Council.  U.S.  Department  of 
Labor,  suite  N-5677,  200  Constitution 
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Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  at  the 
above  address.  Oral  presentations  will 
be  limited  to  ten  (10)  minutes,  but 
witnesses  may  submit  an  extended 
statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  May  12, 1994. 

Signed  at  Washington,  DC  this  20th  day  of 
April,  1994. 

Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

(FR  Doc.  94-10016  Filed  4-25-94;  8:45  am) 
BILUNO  CODE  4510-29-M 


LEGAL  SERVICES  CORPORATION 

Bylaws  of  the  Legal  Services 
Corporation 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
availability  of  the  bylaws  of  the  Legal 
Services  Corporation  (LSC  or 
Corporation)  and  proposes  to  amend  the 
provision  of  the  bylaws  governing 
amendments  to  the  bylaws. 

ADDRESSES:  Legal  Services  Corporation, 
750  First  Street  NE.,  Washington,  DC 
20002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
Legal  Services  Corporation,  202-336- 
8810. 

SUPPLEMENTARY  INFORMATION:  By  final 
rule  published  elsewhere  in  this  issue  of 
the  Federal  Register,  the  Corporation 
has  withdrawn  its  bylaws  from  the  Code 
of  Federal  Regulations.  Copies  of  the 
Corporation’s  bylaws,  however,  are 
available  to  the  public,  and  may  be 
obtained  by  submitting  a  request  to: 
Victor  M.  Fortuno,  General  Counsel,  at 
the  address  noted. 

At  the  April  16, 1994,  meeting  of  the 
Corporation’s  Board  of  Directors 
(Board),  the  Board  proposed  to  delete 
the  following  provision  of  the  bylaws 
governing  publication  of  proposed 
amendments  to  the  bylaws: 

Whenever  feasible,  the  proposed 
amendment  (to  the  bylaws)  shall  have  been 
published  in  the  Federal  Register  at  least 
thirty  (30)  days  before  the  meeting  [at  which 


the  action  to  amend  the  bylaws  is  taken)  and 
interested  parties  shall  have  been  afforded  a 
reasonable  opportunity  to  comment  thereon. 

The  Clorporation’s  bylaws  are  purely 
internal  procedural  rules  governing  the 
Board  and  the  officers  and  employees  of 
the  Corporation.  As  such,  the  bylaws  are 
rules  of  organization  and  procedure 
which  do  not  affect  the  rights  and 
interests  of  parties  outside  the 
Corporation.  Therefore,  the  bylaws  are 
not  subject  to  the  notice  and  comment 
and/or  publication  requirements  of  the 
LSC  Act,  42  U.S.C.  2996g(e),  and  are  not 
of  sufficient  interest  to  the  public  to 
otherwise  require  that  a  notice  and 
comment  and/or  publication  procedure 
be  followed  prior  to  their  amendment. 

Furthermore,  in  order  to  proceed  with 
the  process  of  updating  the 
Corporation’s  bylaws,  the  Board 
believes  that  prompt  consideration  of 
this  proposed  amendment  is  important 
and  desirable.  Thus,  the  Board  has 
deemed  it  necessary  to  act  on  the 
proposed  amendment  at  the  next  Board 
meeting,  scheduled  for  May  14, 1994. 
Publication  of  this  notice  of  proposed 
amendment  30  days  prior  to  Board 
consideration  would,  therefore,  not  be 
feasible.  The  Board  believes,  however, 
that  since  the  proposed  amendment 
affects  a  single  provision  of  the  bylaws 
in  a  very  straightforward  manner,  a 
shorter  notice  period  provides  an  ample 
and  reasonable  opportunity  for 
comment  by  any  interested  members  of 
the  public. 

Dated:  April  20, 1994. 

Victor  M.  Fortuno, 

Genera]  Counsel. 

IFR  Doc.  94-10060  Filed  4-25-94;  8:45  am) 
BtLUNQ  CODE  7050-0t-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Rural 
Arts  Initiative  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  May 
18, 1994.  The  panel  will  meet  in  room 
714,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 

Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  p.m.  to  9:45  p.m., 
for  Opening  Remarks  and  a  General 
Program  Overview  and  from  3:30  p.m. 
to  5  p.m.,  for  a  Policy  Discussion. 

The  remaining  portion  of  this  meeting 
from  9:45  a.m.  to  3:30  p.m.  is  for  the 


purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TYY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  April  21, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operation,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-10050  Filed  4-25-94;  8:45  am) 
BH-UNO  CODE  7S37-0V-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Overview 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  17, 1994.  The 
Panel  will  meet  from  9  a.m.  to  5:30  p.m. 
in  room  M-14,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washin^on,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.  to  4  p.m.,  for 
Op>ening  Remarks,  a  Discussion  of 
Museum  Issues,  and  a  Review  of  Fiscal 
Year  95  Category  Allocations. 

The  remaining  portion  of  this  meeting 
from  4  p.m.  to  5:30  p.m.,  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applicants  for  financial  assistance  under 
the  National  Foundation  of  the  Arts  and 
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the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),(6)  and  {9)(B)  of  section 
552b  of  title  5,  United  States  Code. 

Any  person  may  obser/e  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  April  21. 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operation,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-10049  Filed  4-25-94;  8:45  ami 
BILLING  CODE  7537-01-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Jazz  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  18-20, 1994. 
The  panel  will  meet  in  room  M-07,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  20,  Irom  4  p.m.  to 
5:30  p.m.,  for  a  Policy  Discussion  and 
Fiscal  Year  96  Guidelines  Review. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  5:30  p.m.  on  May 
18  and  19  and  from  9  a.m.  to  4  p.m.  on 
May  20,  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 


determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  April  21, 1994. 

Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operation,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-10048  Filed  4-25-94;  8:45  am] 
BILLING  CODE  7537-01-IM 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Jazz  Fellowships 
Prescreening  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  May 
4-5, 1994.  The  panel  will  meet  from  9 
a.m.  to  5:30  p.m.  This  meeting  will  be 
held  in  room  714,  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 

NW.,  Washington,  DC  20506. 

The  meeting  is  for  the  purpose  of 
application  evaluation,  under  the 
National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5439. 

Dated:  April  21, 1994. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFR  Doc.  94-10047  Filed  4-25-94;  8:45  am) 
BILUNG  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  72-1007] 

Sierra  Nuclear  Corporation; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  exemption 
to  Sierra  Nuclear  Corporation  (SNC) 
(formerly  Pacific  Sierra  Nuclear 
Associates),  located  in  Roswell,  Georgia, 
to  fabricate  (but  not  use)  a  modified 
version  of  its  NRC-approved  Ventilated 
Storage  Casks  (VSC-24).  These  modified 
casks  are  intended  to  be  used  by  Entergy 
Operations,  Inc.  (Entergy)  to  store  spent 
fuel  at  its  Arkansas  Nuclear  One  (ANO) 
plant  (Docket  Nos.  50-313/368,  License 
Nos.  DPR-51/  NPF6)  located  near 
Russellville,  Arkansas. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  request,  proposed  by  SNC  letter 
dated  January  24, 1994,  would  exempt 
SNC  from  the  requirements  of  10  CFR 
72.234(c),  which  states  that  “Fabrication 
of  casks  under  the  Certificate  of 
Compliance  must  not  start  prior  to 
receipt  of  the  Certificate  of  Compliance 
for  the  cask  model.’’  Specifically,  SNC 
proposed  to  fabricate  the  first  fourteen 
(14)  casks  prior  to  the  Commission’s 
issuance  of  a  revised  Certificate  of 
Compliance.  The  Commission  is 
considering  granting  the  exemption  for 
four  (4)  casks  and  deferring  action  with 
respect  to  the  remaining  ten  (10)  casks. 
Granting  the  exemption  at  this  time  for 
fabrication  of  four  (4)  casks  would 
readily  enable  ANO  to  proceed  with 
activities  to  support  its  scheduled  plant 
outages.  The  proposed  exemption  for 
fabrication  would  not  authorize  use  of 
the  casks  to  store  spent  fuel. 

The  Need  for  the  Proposed  Action 
SNC’s  request  for  exemption  is  to 
ensure  the  availability  of  storage  casks 
for  planned  loading  in  October  1994,  in 
order  to  support  ANO’s  upcoming 
refueling  outages.  SNC  has  indicated 
that  in  order  to  meet  this  schedule, 
purchase  of  the  cask  components  and 
materials  must  begin  promptly  and 
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fabrication  must  commence  thereafter. 
The  application  for  a  revised  Certificate 
of  Compliance  for  the  VSC-24,  dated 
June  14, 1993,  is  being  considered  by 
the  Commission. 

Procurement,  fabrication,  and 
construction  activities  by  SNC  under  the 
exemption  vvould  be  entirely  at  SNC’s 
own  risk.  Favorable  NRC  action  on  the 
exemption  request  shall  not  be 
construed  as  an  NRC  commitment  to 
favorably  consider  SNC’s  application  for 
a  revised  certificate,  or  to  approve  SNC’s 
modified  proposed  design  for  the  VSC- 
24.  SNC  would  bear  the  risk  of  any 
activities  conducted  under  the 
exemption,  including  the  risk  of 
modification  of  the  casks,  if  necessary, 
in  light  of  NRC’s  forthcoming  action  on 
SNC’s  application  and  proposed  design. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  evaluated  the 
environmental  impacts  of  the  proposed 
action,  which  is  limited  to  fabrication 
only  and  would  not  authorize  any 
action  with  resp)ect  to  use  of  the  casks 
to  store  spent  fuel.  The  NRC  reviewed 
the  VSC-2  4  design  Final  Safety 
Analysis  Report  (SAR),  and  on  April  28, 
1993,  issued  a  Safety  Evaluation  Report 
(SERJ  approving  the  SAR,  and  on  May 
3, 1993,  issued  a  Certificate  of 
Compliance  for  use  of  the  VSC-24 
under  a  general  license.  As  a  result  of 
this  SAR  review  and  approval,  SNC  has 
an  NRC-approved  quality  assurance 
program  under  which  the  VSCs  can  be 
fabricated.  SNC  has  developed 
procurement  and  fabrication 
specifications  under  this  approved  QA 
program,  which  will  be  used  to  control 
procurement  and  fabrication  activities 
related  to  construction  of  these  casks. 
Environmental  impact  from  the  limited 
fabrication  activities  would  be  similar  to 
small  concrete  construction  activities  at 
an  existing  facility  and  similar  to  the 
assembly  of  metal  components  at  a  large 
machine  shop.  The  environmental 
assessment  >  for  the  Proposed  Rule  (54 
FR  19397)  and  Final  Rule  (55  FR  29181), 
"Storage  of  Spent  Fuel  in  NRC-approved 
Storage  Casks  at  Power  Reactor  Sites,’’ 
and  Final  Rule  (58  FR  19849),  "List  of 
Approved  Spent  Fuel  Storage  Casks: 
Additions”  considered  the 
environmental  impact  associated  with 
the  construction  and  use  of  such 
certified  casks  and  concluded  that  these 
activities  would  have  no  significant 
impact  on  the  environment. 
Accordingly,  the  Commission  concludes 
that  the  exemption  to  fabricate  (but  not 
use)  the  limited  number  of  casks,  will 
have  no  significant  radiological  or 
nonradiological  environmental  impacts. 


Alternative  to  the  Proposed  Action 

The  alternative  would  be  to  deny  the 
requested  exemption.  This  would  result 
potentially  in  the  loss  of  lead  time  for 
procurement  and  fabrication  necessary 
for  the  availability  of  casks  intended  for 
Entergy,  and  could  thereby  cause 
disruptions  in  planned  activities  for  a 
series  of  plant  outages  beginning  in 
1995. 

Agencies  and  Persons  Consulted 

The  Commission’s  staff  reviewed 
SNC’s  request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  would  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  the  request  for  exemption  dated 
January  24, 1994,  and  other  documents 
are  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 

NW.,  Washington,  DC  20555,  and  the 
Local  Public  Document  Room  at  the 
Tomlinson  Library  (Depository), 
Arkansas  Tech  University,  Russellville, 
Arkansas  72801. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  April,  1994. 

For  the  Nuclear  Regulatory  Conunission. 

E.  William  Brach, 

Deputy  Director,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Offii.  ?  of  Nuclear 
Material  Safety  and  Safeguara,!. 

IFR  Doc.  94-10010  Filed  4-25-94;  8:45  am] 
BILUNG  cooe  759<>-01-M 


Advisory  Committee  on  Medical  Uses 
of  isotopes:  Meeting  Notice 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  will  convene  its  next 
regular  meeting  of  the  Advisory 
Committee  on  Medical  Uses  of  Isotopes 
(ACMUI)  on  May  19  and  20, 1994. 
Topics  of  discussion  will  include:  A 
discussion  of  the  possible  need  for  the 
inclusion  of  Quality  Assurance 
requirements  in  10  CFR  35.400,  use  of 
sources  for  brachytherapy;  a 
presentation  by  the  National  Academy 
of  Science:  a  discussion  of  the  NRC 
NUREG:  "Management  of  Radioactive 
Material  Programs  at  Medical 


Facilities;’’  a  discussion  of  inadvertent 
administration  to  the  wrong  patient;  and 
the  discussion  of  American  Osteopathic 
Board  of  Radiology  Certification  as 
acceptable  training  for 
radiopharmaceutical  therapy.  The 
committee  will  draft  ACMUI  Bylaws 
and  will  prepare  for  the  Commission 
Briefing  scheduled  for  June  22, 1994. 

In  addition,  the  NRC  staff  will  provide 
status  reports  on  proposed  rulemaking, 
including:  "Proposed  Amendments  to 
10  CFR  35.75,  Release  of  patients 
containing  radiopharmaceuticals  or 
permanent  implants”:  “Proposed 
Amendments  on  Preparation,  Transfer, 
and  Use  of  Byproiiuct  Material  for 
Medical  Use”:  and  “Administration  of 
Byproduct  Material  or  Radiation  from 
Byproduct  Material  to  Patients  Who 
May  Be  Pregnant  or  Nursing.”  The  NRC 
staff  will  also  provide  a  status  report  on 
issues  regarding  the  Abnormal 
Occurrence  (AO)  report  to  Congress. 
DATES:  The  meeting  will  begin  at  8  a.m., 
on  May  19  and  20, 1994. 

ADDRESSES:  The  Holiday  Inn,  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda, 
Maryland  20814. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  W.  Camper,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  MS  6- 
H-3,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-504-3417. 
SUPPLEMENTARY  INFORMATION:  The 
following  information  is  provided 
concerning  the  topics  to  be  discussed  at 
the  meeting; 

Efficacy  of  Quality  Assurance 
Requirements  for  Brachytherapy:  The 
NRC  staff  will  provide  a  discussion  of 
the  possible  need  for  QA  requirements 
to  be  included  in  10  CFR  35.400,  use  of 
sources  for  brachytherapy,  similar  to 
those  included  in  10  CFR  35.600  for 
teletherapy. 

National  Academy  of  Science 
Presentation:  The  National  Academy  of 
Science  will  brief  the  ACMUI  on  the 
progress  of  the  contract  to  perform  an 
independent  review  of  the  NRC’s 
medical  use  regulatory  program. 

NUREG:  "Management  of  Radioactive 
Material  Programs  at  Medical 
Facilities.  The  NRC  staff  will  discuss 
the  progress  on  the  Draft  NUREG  since 
the  last  ACMUI  meeting.  Included  will 
be  the  comments  received  during  the 
recent  peer  review,  and  plans  for 
publication. 

Inadvertent  administration  to  the 
wrong  patient:  The  staff  will  seek 
comments  regarding  reporting  of  the 
inadvertent  administration  of  byproduct 
material  to  the  wrong  patient  or 
individual  when  the  dose  does  not  meet 
the  criteria  for  a  misadministration. 
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American  Osteopathic  Board  of 
Radiology  Certification  (AOBR):  The 
staff  will  provide  the  AOBR  certification 
requirements  for  ACMUI  review  to 
determine  ACMUI’s  recommendation  as 
to  whether  AOBR  certified  individuals 
meet  the  criteria  specified  in  10  CFR 
35.930. 

Status  reports  on  proposed 
rulemaking: 

Proposed  Amendments  to  10  CFR 
35.75,  Release  of  patients  containing 
radiopharmaceuticals  or  permanent 
implants:  The  staff  will  provide  a  status 
report  regarding  proposed  rulemaking  in 
response  to  three  petitions  for 
rulemaking,  one  from  Carol  Marcus, 

M.D.  {February  6, 1991);  and  two  from 
the  American  College  of  Nuclear 
Medicine  (January  14, 1992,  and  April 
21,  1992),  regarding  criteria  for  the 
release  of  patients  administered 
byproduct  material. 

Proposed  Amendments  on 
Preparation,  Transfer,  and  Use  of 
Byproduct  Material  for  Medical  Use:  In 
June  1989,  the  American  College  of 
Nuclear  Physicians  and  Society  of 
Nuclear  Medicine  (ACNP/SNM)  filed  a 
petition  with  NRC  addressing  five  issues 
relating  to  the  preparation  and  use  of 
radiopharmaceuticals.  A  proposed  rule 
was  published  for  public  comment  (58 
FR  33396;  June  17, 1993).  The  staff  has 
considered  comments  on  the  proposed 
rule  and  expects  to  submit  the  final  rule 
to  the  Commission  for  approval  by  June 
1994. 

Administration  of  Byproduct  Material 
or  Radiation  from  Byproduct  Material  to 
Patients  Who  May  Be  Pregnant  or 
Nursing;  Pregnancy  and  Breast-feeding: 
The  staff  will  provide  a  status  report  on 
issues  and  recommendations  concerning 
unintended  radiation  doses  or  dosages 
to  an  embryo,  fetus,  or  nursing  infant, 
resulting  finom  administration  of 
radiopharmaceuticals  or  radiation  to 
pregnant  or  breast-feeding  patients. 

Abnormal  Occurrence  Criteria:  The 
staff  will  provide  a  status  report 
regarding  the  proposed  revision  of 
criteria  for  reporting  medical 
misadministrations  as  abnormal 
occurrences. 

Conduct  of  the  Meeting 
Barry  Siegel,  M.D.,  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  who  wish  to  provide  a 
wTitten  statement  should  submit  a 
reproducible  copy  to  Larry  W.  Camper 
(address  listed  above).  Comments  must 
be  received  by  May  13, 1994,  to  ensure 
consideration  at  the  meeting.  The 


transcript  of  the  meeting  will  be  kept 
open  until  May  27, 1994,  for  inclusion 
of  written  comments. 

2.  Persons  who  wish  to  make  oral 
statements  should  inform  Mr.  Camper, 
in  writing,  by  May  9, 1994.  Statements 
must  pertain  to  the  topics  on  the  agenda 
for  the  meeting.  The  Chairman  will  rule 
on  requests  to  make  oral  statements. 
Members  of  the  public  will  be  permitted 
to  make  oral  statements  if  time  permits. 
Permission  to  make  oral  statements  will 
be  based  on  the  order  in  which  requests 
are  received.  In  general,  oral  statements 
will  be  limited  to  approximately  5 
minutes.  Oral  statements  must  be 
supplemented  by  detailed  written 
statements,  for  the  record.  Rulings  on 
who  may  speak,  the  order  of 
presentation,  and  time  allotments  may 
be  obtained  by  calling  Mr.  Camper,  301- 
504-3417,  between  9  a.m.  and  5  p.m. 
EDT,  on  May  16, 1994. 

3.  At  the  meeting,  questions  from 
attendees  other  than  committee 
members,  NRC  consultants,  and  NRC 
staff  will  be  permitted  at  the  discretion 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  written  comments  will  be 
available  for  inspection,  and  copying, 
for  a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW,  Lower  Level, 
Washington,  DC  20555,  on  or  about  May 
30, 1994. 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a):  the  Federal  Advisory  Act  (5 
U.S.C.  App.);  and  the  Commission’s 
regulations  in  title  10,  Code  of  Federal 
Regulations,  Part  7. 

Dated:  April  20,  1994. 

John  C.  Hoyle, 

Advisory  Committee  Management  Officer 
[FR  Doc.  94-9997  Filed  4-25-94;  8:45  am) 
BILUNG  CODE  7590-01-M 


[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Co.,  Brunswick 
Steam  Electric  Plant,  Units  1  &  2; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Opierating  License  Nos.  DPR-71 
and  DPR-62  issued  to  Carolina  Power  & 
Light  Company  (the  licensee)  for 
operation  of  the  Brunswick  Steam 


Electric  Plant,  Units  1  and  2,  located  in 
Brunswick  County,  North  Carolina. 

The  proposed  amendment  would 
relocate  the  instrument  response  time 
tables  3. 3. 1-2,  Reactor  Protection 
System  (RPS)  Response  Times;  3. 3. 2-3, 
Isolation  System  Instrumentation  (ISI) 
Response  Time;  and  3. 3. 3-3,  Emergency 
Core  Cooling  System  (ECCS)  Response 
Times,  from  the  Technical 
Specifications  to  the  Updated  Final 
Safety  Analysis  Report  (FSAR).  The 
RPS,  ISI,  and  ECCS  instrument  Limiting 
Conditions  for  Operation  (LCO)  will  be 
reviewed  to  read  that  the  instruments 
“shall  be  operable”  without  a  reference 
to  a  specific  response  time  table  in  these 
LCOs.  The  references  to  the  response 
time  tables  will  also  be  deleted  from  the 
Surveillance  Requirements. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Relocating  the 
instrument  response  time  tables  to  the 
Updated  FSAR  is  an  administrative  change 
which  in  no  way  affects  the  design  or 
operation  of  equipment  that  could  initiate  or 
mitigate  any  accident  previously  evaluated. 

2.  The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  This  amendment  is 
involves  (sic)  administratively  relocating  the 
response  time  testing  to  the  Updated  FSAR. 
The  amendment  would  not  affect  the 
operation  or  design  of  the  planl  equipment; 
therefore,  no  new  credible  accidents  are 
created.  In  addition,  the  propo^d 
amendment  would  not  affect  the  capability  of 
the  response  systems  to  mitigate  the 
consequences  of  any  accident  previously 
evaluated;  therefore,  no  new  or  different 
accident  would  result  from  this  change. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  cf 
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safety.  The  airendment  would  allow 
increases  to  administratively  control  changes 
to  response  time  limits  for  the  involved 
instrumentation  under  the  provisions  of  10 
CFR  50.59  and  existing  Section  6 
Administrative  Technical  Speci6cations.  No 
safety  limits  are  affected  by  this  change. 
Therefore,  the  amendment  would  not  result 
in  a  reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IXi  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  6/D/22,  Two  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  L^iow. 


By  May  26, 1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  die 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 

Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 

Wilmington,  North  Carolina  28403- 
3297.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  schedule  in  the  proceeding, 


a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 

The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion. 

Petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 

Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
interv’ene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  nearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
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2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
p>etitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-fi^  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mr.  William  H.  Bateman, 
Director,  Project  Directorate  II-l: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Mark  S.  Calvert,  Senior 
Counsel,  Brunswick  Steam  Electric 
Plant,  Post  Office  Box  10429,  Southport, 
NC  28461,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  i>etition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  14, 1994,  which 
is  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  April,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  Milano,  Sr., 

Project  Manager,  Project  Directorate  11-1, 
Division  of  Feoctor  I^ojects — I/II,  Office  of 
Nuclear  Feactor  Fegulation. 

I  [FR  Doc.  94-10009  Filed  4-25-94;  8;45  am] 
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[Docket  No.  50-458] 

Entergy  Operations,  Inc.; 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regtilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
47  issued  to  Entergy  Operations,  Inc. 

(the  licensee)  for  operation  of  the  River 
Bend  Station,  Unit  1,  located  in  West 
Feliciana  Parish,  Louisiana. 

The  proposed  amendment  would 
revise  various  instrumentation  technical 
specifications  by  extending  the 
allowable  outage  times  (AOTs)  of  the 
instruments,  and  by  increasing  their 
channel  functional  surveillance  test 
intervals  (STIs)  to  quarterly.  The 
amendment  also  revises  certain 
technical  specification  actions  to 
address  loss-of-function  concerns 
associated  with  the  AOT  and  STI 
changes. 

Before  issuance  of  the  proposed- 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Reactor  Protection  System  (RPS) 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

These  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation,  they 
simply  involve  the  frequency  at  which 
testing  of  the  RPS  instrumentation  is 
perfomved  and  the  allowable  outage  time 
(AOT)  for  instruments.  Failure  of  the  RPS 
instrumentation  itself  cannot  create  an 
accident.  As  a  result,  these  proposed  changes 
cannot  increase  the  probability  of  occurrence 
of  any  design  basis  accident  previously 
evaluated. 


As  identified  in  NEDC-30851P,  these 
proposed  changes  increase  the  average  RPS 
failure  frequency  from  4.6x10 -«/year  to 
5.4xl0-*/year.  This  increase  (SxlO-^/year)  is 
considered  to  be  insignificant.  As  identified 
in  the  NRC  Staffs  Safety  Evaluation  Report 
of  NEDC-30851P.  this  increase  in  average 
RPS  ^ure  frequency  would  contribute  to  a 
very  small  increase  in  core-melt  frequency. 

The  small  increase  in  average  RPS  failure 
frequency  is  offret  by  safety  benefits  such  as 
a  reduction  in  the  number  of  inadvertent  test- 
induced  scrams,  a  reduction  in  wear  due  to 
excessive  equipment  test  cycling,  and  better 
optimization  of  plant  personnel  resources. 
Hence,  the  net  change  in  risk  resulting  from 
these  proposed  changes  would  be 
insignificant  Therefore,  these  proposed 
changes  do  not  result  in  a  significant  increase 
in  either  the  probability  or  the  consequences 
of  any  accident  previously  evaluated. 

2.  The  propos^  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  result  in  any 
change  to  the  plant  design  or  operation,  only 
to  the  AOT  and  frequency  at  which  testing 
of  the  RPS  instrumentation  is  performed. 

Since  failure  of  the  RPS  instrumentation 
itself  cannot  create  an  accident,  these 
proposed  changes  can  at  most  affect  only 
accidents  which  have  been  previously 
evaluated.  Therefore,  these  proposed  changes 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

As  identified  above,  these  proposed 
changes  increase  the  average  RPS  failure 
frequency  from  4.6xl0“<>/year  to  5.4x10"*/ 
year.  The  NRC  Staff’s  Safety  Evaluation 
Report  of  NEDC-3085tP  concluded  that  this 
small  average  RPS  failure  frequency  increase 
would  contribute  to  a  very  small  increase  in 
core-melt  frequency.  This  small  increase  in 
average  RPS  foilure  frequency  would  be 
offset  by  safety  benefits  such  as  a  reduction 
in  the  number  of  inadvertent  test-induced 
scrams,  a  reduction  on  wear  due  to  excessive 
equipment  test  cycling,  and  better 
optimization  of  plant  piersonnel  resources. 
Hence,  the  net  change  in  risk  resulting  from 
these  proposed  changes  would  be 
insignificant.  In  addition,  RBS  has  confirmed 
that  the  proposed  changes  to  the  functional 
test  intervals  will  not  result  in  excessive 
instrument  drift  relative  to  the  current 
established  setpoints.  Therefore,  these 
proposed  changes  do  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

Emergency  Core  Cooling  System  (ECCS) 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

These  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation,  they 
simply  involve  the  frequency  at  which 
testing  of  the  ECCS  actuation  Instrumentation 
is  performed  and  the  allowable  outage  time 
(AOT)  for  instruments.  Failure  of  the  ECCS 
actuation  instrumentation  itself  cannot  create 
an  accident.  As  a  result,  these  proposed 
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changes  cannot  increase  the  probability  of 
occurrence  of  any  design  basis  accident 
previously  evaluated. 

As  identified  in  NEDC-30936P  (Part  2), 
these  proposed  changes  increase  the 
calculated  average  water  injection  feilure 
firequency  from  1.952x10-*  to  1.992x10-* 
per  year  for  Case  SB  and  from  1.386x10-^  to 
1.401x10-*  per  year  for  Case  5C.  This 
represents  an  increase  of  4x10-’  for  Case  5B 
(2.0%1  and  1.5x10-6  for  Case  5C  (1.1%), 
which  are  well  within  the  acceptance  criteria 
(4%)  provided  in  NEDC-30936P  (Part  2).  The 
small  increase  in  average  water  injection 
failure  frequency  is  offset  by  safety  benefits 
such  as  a  reduction  in  the  number  of 
inadvertent  test-induced  scrams,  a  reduction 
in  wear  due  to  excessive  equipment  test 
cycling,  and  better  optimization  of  plant 
personnel  resources.  Hence,  the  net  change 
in  risk  resulting  from  these  proposed  changes 
would  be  insignificant.  Therefore,  these 
proposed  changes  do  not  result  in  a 
significant  increase  in  either  the  probability 
or  the  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  result  in  any 
change  to  the  plant  design  or  operation,  only 
to  the  AOT  and  frequency  at  which  testing 
of  the  ECCS  actuation  instrumentation  is 
performed.  Since  failure  of  the  ECCS 
actuation  instrumentation  itself  cannot  create 
an  accident,  these  proposed  changes  can  at 
most  affect  only  accidents  which  have  been 
previously  evaluated.  Therefore,  these 
proposed  changes  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

As  identified  above,  these  proposed 
changes  increase  the  calculated  average  water 
injection  failure  frequency  from  1.952x10-* 
to  1.992x10-*  per  year  for  Case  5B  and  from 
1.386x10-*  to  1.401x10-*  per  year  for  Case 
5C  This  increase  is  well  within  the 
acceptance  criteria  found  acceptable  in  the 
NRC  Staffs  Safety  Evaluation  Report  for 
NEDC-30936P  (Part  2).  This  small  increase  in 
average  ECCS  actuation  failure  frequency 
would  be  offset  by  safety  benefits  such  as  a 
reduction  in  the  number  of  inadvertent  test- 
induced  scrams,  a  reduction  on  wear  due  to 
excessive  equipment  test  cycling,  and  better 
optimization  of  plant  personnel  resources. 
Hence,  the  net  change  in  risk  resulting  from 
these  proposed  changes  would  be 
insignificant.  In  addition,  RBS  has  confirmed 
that  the  proposed  changes  to  the  functional 
test  intervals  will  not  result  in  excessive 
instrument  drift  relative  to  the  current, 
established  setpoints.  Therefore,  the 
proposed  changes  do  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

Control  Rod  Block  Instrumentation 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

These  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation,  only 


the  Allowable  Outage  Time  (AOT)  and 
frequency  at  which  testing  of  the  Control  Rod 
Block  Instrumentation  is  performed.  Failure 
of  the  Control  Rod  Block  instrumentation 
itself  caimot  create  an  accident.  As  a  result, 
these  proposed  changes  cannot  increase  the 
probability  of  occurrence  of  any  design  basis 
accident  previously  evaluated. 

As  identifred  in  NEDC-30851P, 

Supplement  1,  these  proposed  changes 
increase  the  average  Qintrol  Rod  Block 
failure  frequency  less  than  0.06%.  As 
provided  in  the  NRC  Staff’s  Safety  Evaluation 
Report  of  NEDC-30851P,  Supplement  1,  this 
increase  is  very  slight  and  is  offset  by  the 
safety  benefits  associated  with  the  proposed 
changes  to  the  RPS  and  Control  Rod  Block 
Instrumentation.  As  a  result,  the  combined 
effect  of  the  changes  proposed  for  the  RPS 
and  Control  Rod  Blo^  Instrumentation 
requirements  should  result  in  an  overall 
improvement  in  plant  safety.  Therefore,  these 
proposed  changes  do  not  result  in  a 
significant  increase  in  either  the  probability 
or  the  consequences  of  any  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  result  in  any 
change  to  the  plant  design  or  operation,  only 
to  the  AOT  and  frequency  at  which  testing 
of  the  Control  Rod  Block  instrumentation  is 
performed.  Since  failure  of  the  Control  Rod 
Block  instrumentation  itself  cannot  create  an 
accident,  these  proposed  changes  can  at  most 
affect  only  accidents  which  have  been 
previously  evaluated.  Therefore,  these 
proposed  changes  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

As  identified  above,  these  proposed 
changes  increase  the  average  Control  Rod 
Block  failure  frequency  less  than  0.06%.  This 
increase  is  very  slight  and  is  offset  by  the 
safety  benefits  associated  with  the  proposed 
changes  to  the  RPS  and  Control  Rod  Block 
Instrumentation.  As  a  result,  the  combined 
effect  of  the  changes  proposed  for  the  RPS 
and  Control  Rod  Block  Instrumentation 
requirements  should  result  in  an  overall 
improvement  in  plant  safety.  In  addition, 
RBS  has  confirmed  that  the  proposed 
changes  to  the  functional  test  intervals  will 
not  result  in  excessive  instrument  drift 
relative  to  the  current,  established  setpoints. 
Therefore,  the  proposed  changes  do  not 
result  in  a  significant  reduction  in  a  margin 
of  safety. 

Isolation  Actuation  Instrumentation 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

These  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation,  only 
the  Allowable  Outage  Time  (AOT)  and 
frequency  at  which  testing  of  the  Isolation 
Actuation  instrumentation  is  performed. 
Failure  of  the  Isolation  Actuation 
instrumentation  itself  cannot  create  an 


accident.  As  a  result,  these  proposed  changes 
cannot  increase  the  probability  of  occurrence 
of  any  design  basis  accident  previously 
evaluated. 

As  identified  in  NEDC-30851P, 

Supplement  2,  these  proposed  changes  to  the 
surveillance  test  interval  requirements  for  the 
Isolation  Actuation  instruments  which  are 
common  to  RPS  or  ECCS  have  a  negligible 
(less  than  1%)  impact  on  the  average 
isolation  unavailability  when  combined  with 
the  individual  valve  failure  probability,  and 
that  the  changes  to  the  AOTs  has  (have)  less 
than  a  2%  impact.  The  analyses  demonstrate 
that  the  individual  valve  failure  probabilities 
dominate  the  overall  isolation  failure 
probability.  As  provided  in  the  NRC  Staffs 
Safety  Evaluation  Report  of  NEDC-30851P, 
Supplement  2,  these  proposed  changes 
would  have  a  very  small  impact  on  plant 
risk.  As  a  result,  overall  plant  safety  is  not 
reduced  by  these  proposed  changes. 

As  identified  in  NEDC-31677P,  the 
proposed  changes  to  the  requirements  for 
Isolation  Actuation  instrumentation  not 
common  to  RPS  or  ECCS  result  in  a  small 
decrease  of  1.97xl0-*/year  in  the  average 
isolation  failure  frequency.  As  identified  in 
the  NRC  Staffs  Safety  Evaluation  Report  of 
NEDC-31677P,  the  NRC  agreed  that  these 
proposed  changes  are  acceptable  because  the 
failure  frequency  impact  is  minimal.  As  a 
result,  overall  plant  safety  is  not  reduced  by 
these  proposed  changes. 

The  small  increase  in  the  average  failure 
frequency  of  the  instruments  common  to  RPS 
or  rceS  due  to  the  proposed  changes  to  the 
Isolation  Actuation  instrumentation 
requirements  is  offset  by  safety  benefits  such 
as  a  reduction  on  the  number  of  inadvertent 
test-induced  scrams  and  engineered  safety 
feature  actuations,  a  reduction  in  wear  due  to 
excessive  test  cycling,  and  better 
optimization  of  plant  personnel  resources. 
Hence,  the  net  change  in  risk  resulting  from 
these  proposed  changes  would  be 
insignificant.  Therefore,  these  proposed 
changes  do  not  result  in  a  significant  increase 
in  either  the  probability  or  the  consequences 
of  any  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  result  in  any 
change  to  the  plant  design  or  operation,  only 
to  the  AOT  and  frequency  at  which  testing 
of  the  Isolation  Actuation  instrumentation  is 
performed.  Since  failure  of  the  Isolation 
Actuation  instrumentation  itself  cannot 
create  an  accident,  these  proposed  changes 
can  at  most  affect  only  accidents  which  have 
been  previously  evaluated. 

Therefore,  these  proposed  changes  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firom  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

As  identified  above,  the  proposed  changes 
to  the  requirements  for  Isolation  Actuation 
instruments  common  to  RPS  or  ECCS  have  a 
negligible  impact  on  the  average  isolation 
unavailability  when  combined  with  the 
individual  v  jve  failure  probability.  The 
analyses  demonstrate  that  the  individual 
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valve  failure  probabilities  dominate  the 
overall  isolation  failure  probability. 

The  proposed  changes  to  the  requirements 
for  Isolation  Actuation  instruments  not 
common  to  RPS  or  ECCS  decrease  their 
average  isolation  failure  frequeiKiy 
approximately  1.97x10  ■*/year. 

The  small  increase  in  average  Isolation 
Actuation  instrumentation  failure  frequency 
of  the  instruments  comnwn  to  RPS  or  ECCS 
are  off^  by  the  safety  benefits  such  as  a 
reduction  on  the  number  of  inadvertent  test- 
induced  scrams  and  engineered  safety  feature 
actuations,  a  reduction  in  wear  due  to 
excessive  test  cycling,  and  better 
optimization  of  plant  personnel  resources.  As 
a  result,  the  NRC  Staffs  Safety  Evaluation 
Reports  for  these  BWROG  report  concluded 
that  these  proposed  changes  would  have  a 
very  small  impact  on  plant  risk.  In  addition. 
RBS  has  confirmed  that  the  proposed 
changes  to  the  functional  test  intervals  will 
not  result  in  excessive  instrument  drift 
relative  to  the  current,  established  setpoints. 
Therefore,  the  proposed  changes  do  not 
result  in  a  signihcant  reduction  in  a  margin 
of  safety. 

Other  Technical  Specification 
Instrumentation 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

These  proposed  changes  do  not  involve  a 
change  to  the  plant  design  or  operation,  only 
the  Allowable  Outage  Time  (AOT)  and 
frequency  at  which  testing  of  the  associated 
instrumentation  is  perfonned.  These 
instruments  are  designed  to  mitigate  the 
consequences  of  previously  analyzed 
accidents.  Failure  of  these  instruments 
cannot  increase,  and  is  independent  of.  the 
probability  of  occurrence  of  such  accidents. 
As  a  result,  these  proposed  changes  cannot 
increase  the  probability  of  any  accident 
previously  evaluated.  As  identified  in  GENE- 
770-06-01,  although  not  specifically 
analyzed,  these  proposed  changes  are 
bounded  by  the  results  of  the  analyses 
discussed  in  Parts  I  through  IV  of  this 
request.  Such  analyses  have  shown  that  the 
safety  function  failure  frequency  is  not 
significantly  impacted  by  similar  proposed 
changes.  In  addition,  any  increase  in  the 
probability  of  failure  of  these  instruments  to 
perform  their  required  functions  would  be 
offset  by  safety  benefits  such  as  a  reduction 
in  the  number  of  inadvertent  test-induced 
scrams  and  engineered  safety  features 
actuations,  a  reduction  in  wear  due  to 
excessive  equipment  test  cycling,  and  better 
optimization  of  plant  personnel  resources. 
Therefore,  these  proposed  changes  do  not 
result  in  a  significant  increase  in  the 
probability  or  the  consequences  of  any 
accident  previously  evaluated 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  result  in  any 
change  to  the  plant  design  or  operation,  only 
to  the  AOT  and  frequency  at  which  testing 
of  the  associated  instrumentation  is 
performed.  As  a  result,  these  proposed 
changes  can  at  most  affect  only  accidents 


which  have  been  previously  evaluated. 
Therefore,  these  proposed  Ganges  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

As  identified  in  GENE-770-06-01 , 
although  not  specifically  analyzed,  these 
proposed  changes  are  bounded  by  die  results 
of  the  analyses  discussed  in  Parts  1  through 
IV  of  this  request.  Such  analyses  have  shown 
that  the  safety  function  failure  frequency  is 
not  significantly  impacted  by  similar 
proposed  changes.  In  addition,  any  increase 
in  the  probability  of  failure  of  these 
instruments  to  perform  their  required 
functions  would  be  offset  by  safety  benefits 
such  as  a  reduction  in  the  number  of 
inadvertent  test-induced  scrams  and 
engineered  safety  features  actuations,  a 
reduction  in  wear  due  to  excessive 
equipment  test  cycling,  and  better 
optimization  of  plant  personnel  resources.  As 
a  result,  these  proposed  changes  will  reduce 
overall  plant  risk.  In  addition,  RBS  has 
confirmed  that  the  proposed  changes  to  the 
functional  test  intervals  will  not  result  in 
excessive  instrument  drift  relative  to  the 
current,  established  setpoints.  Therefore, 
these  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Technical  Specification  Changes  Relating  to 
Loss-of-Function  Issues 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  associated  with  the 
"loss-of-function”  checks  ensure  a  plant 
configuration  which  would  have  the 
capability  to  automatically  actuate  the 
respective  system/valvefs).  These 
instruments  are  designated  to  mitigate  the 
consequences  of  previously  analyzed 
accidents.  Failure  of  these  instruments 
cannot  increase,  and  is  independent  of.  the 
probability  of  occurrence  of  such  accidents. 
As  a  result,  the  proposed  changes  cannot 
increase  the  probability  of  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involre  a  change  to  the  plant  design 
or  operation  and  do  not  degrade  the 
capability  of  the  systemfs)  to  perform  its 
required  function.  Further,  these  functions  or 
tripped  channel(s)  in  an  isolation  logic  are 
not  considered  as  initiators  for  any  accidents 
previously  analyzed.  Therefore,  these 
changes  do  not  significantly  increase  the 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  do  not  result  in  any 
change  to  the  plant  design  and  no  new  mode 
of  plant  operation  is  introduced.  As  a  result, 
the  proposed  changes  can  at  most  affect  only 
accidents  which  have  been  previously 
evaluated.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 


3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
since  the  required  safety  function  of  the 
inoperable  cMnnel(s)  will  be  fulfilled.  The 
allowable  Outage  Time  (AOT)  for  several  trip 
functions  have  been  increased  but  only  in 
conjunction  with  the  incorporation  of  the 
loss-of-function  check  whkdi  ensures  a  plan* 
configuration  which  would  have  the 
capability  to  automatically  actuate  the 
respective  system/valve(s).  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre(juently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  6D22.  Two  White  Flint  North. 
11555  Rockville  Pike.  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  excunined  at 
the  NRC  Public  Document  Room,  the 
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Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  26, 1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Government  Documents  Department, 
Louisiana  State  University,  Baton  , 
Rouge,  Louisiana  70803.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
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proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requests  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  William  D.  Beckner, 
Director,  Project  Directorate  IV-1: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  the  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mark  J.  Wetterhahn,  Esq., 

Winston  &  Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitioners  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  14, 1994, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  April,  1994. 

For  the  Nuclear  Regulatory  Commission. 

Robert  G.  Schaaf, 

Acting  Project  Manager.  Project  Directorate 
IV-1 ,  Division  of  Heactor  Projects  III/TV,  Office 
of  Nuclear  Heactor  Regulation. 

[FR  Doc.  94-10008  Filed  4-25-94;  8:45  am) 
BILUNQ  cooe  7S90-01-M 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Exemption 
From  the  Bond  Escrow  Requirement 
Relating  to  the  Sale  of  Assets  by  an 
Employer  who  Contributes  to  a 
Multiemployer  Plan;  Home  Team 
Limited  Partnership 

agency:  Pension  Benefit  Guaranty 
Corporation.. 

ACTION:  Notice  of  pendency  of  request. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  from  The  Home  Team  Limited 
Partnership  for  an  exemption  from  the 
bond/escrow  requirement  of  section 
4204(a)(1)(B)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended,  with  respect  to  the  Major 
League  Baseball  Players  Benefit  Plan. 
Section  4204(a)(1)  provides  that  the  sale 
of  assets  by  an  employer  that 
contributes  to  a  multiemployer  pension 
plan  will  not  result  in  a  complete  or 
partial  withdrawal  from  the  plan  if 
certain  conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
five-plan-year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  exemptions  from 
this  requirement.  Before  granting  an 
exemption  the  PBGC  is  required  to  give 
interested  persons  an  opportunity  to 
comment  on  the  exemption  request.  The 
purpose  of  this  notice  is  to  advise 
interested  persons  of  the  exemption 
request  and  solicit  their  views  on  it. 
DATES:  Comments  must  be  submitted  on 
or  before  June  10, 1994. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel,  1200  K  Street,  NW., 
Washington,  DC  20005—4026,  or  hand- 
delivered  to  suite  340  at  the  above 
address  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  The  non- 
confidential  portions  of  the  request  for 
an  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  at  the  PBGC 
Communications  and  Public  Affairs 
Department,  suite  240,  at  the  above 
address,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Morris,  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW,, 
Washington,  DC  2005—4026;  telephone 
202-326-4127  (202-326^179  for  TTY 
and  TDD).  These  are  not  toll-free 
numbers. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  4202  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980 
(“ERISA”  or  “the  Act”),  provides  that  a 
bona  fide  arm’s-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(l)(A)-(C),  are  that — 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute: 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller’s  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller’s  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred):  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  if  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  (“PBGC”)  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser’s  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 


Resources,  96th  Cong.,  2nd  Sess.,  S. 

1076,  The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980:  Summary 
and  Analysis  of  Considerations  16 
(Comm.  IMnt,  April  1980);  128  Cong. 

Rec.  S10117  (July  29, 1980).  The 
granting  of  an  exemption  or  variance 
from  the  bond/escrow  requirement  does 
not  constitute  a  finding  by  the  PBGC 
that  a  particular  transaction  satisfies  the 
other  requirements  of  section 
4204(a)91).  Such  questions  are  to  be 
decided  by  the  plan  sponsor  in  the  first 
instance,  and  any  disputes  are  to  be 
resolved  in  arbitration.  29  U.S.C.  1382, 
1399, 1401. 

Under  the  PBGC’s  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
2643),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  under 
any  of  the  tests  established  in  the 
regulation  (29  CFR  2643.12-2643.14)  is 
to  be  made  to  the  plan  in  question.  The 
PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C.  552(b)(4)  (the  Freedom  of 
Information  Act). 

Under  section  2643.3  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  or  exemption  if  it 
determines  that  approval  of  the  request 
is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
§  2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  Request 

The  PBGC  has  received  a  request  from 
The  Home  Team  Limited  Partnership 
(“the  Buyer”)  for  an  exemption  from  the 
bond/escrow  requirement  of  section 
4204(a)(1)(B)  with  respect  to  its 
purchase  of  The  Orioles,  Inc.  (“the 
Seller”)  on  October  4, 1993.  In  support 
of  the  request,  the  Buyer  represents 
among  other  things  that: 

1.  Tne  Major  League  Baseball  Players 
Benefit  Plan  (the  “Plan”)  was 
established  and  is  maintained  pursuant 
to  a  collective  bargaining  agreement 
between  professional  major  league 
baseball  teams  and  the  Major  League 
Baseball  Players  Association. 
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2.  Tlie  Seller  was  a  partidpating 
employer  in  the  Plan. 

3.  Tne  major  league  clubs  have 
established  the  Major  Leagues  Central 
Fund  (the  “Central  Fund”)  pursuant  to 
the  “Major  League  Agreement  in  re 
Major  Leagues  Centrd  Fund.”  Under 
this  agreement,  contributions  to  the  Plan 
for  all  participating  employers  are  paid 
by  the  Office  of  the  Commissioner  of 
Baseball  from  the  Central  Fund  on 
behalf  of  each  participating  employer  in 
satisfaction  of  the  employer’s 
contribution  obligation  arising  under 
the  Plan’s  funding  agreement.  The 
monies  in  the  Central  Fund  are  derived 
directly  from  (i)  gate  receipts  from  All- 
Star  games,  (ii)  radio  and  television 
revenues  frt)m  World  Series,  League 
Championships,  intradivision  play-offs 
and  All-Star  games,  and  (iii)  certain 
other  radio  and  television  revenues  from 
regular  and  exhibition  games,  including 
revenues  from  foreign  broadcasts. 

4.  For  the  Plan  year  ended  March  31, 
1993,  the  Central  Fund  contributed 
approximately  $34.1  million  to  the  Plan 
on  behalf  of  the  Clubs;  1/26  of  that 
amount  represented  contributions  paid 
on  behalf  of  the  Seller. 

5.  Tbe  Buyer  and  the  Seller  entered 
into  an  Asset  Purchase  Agreement  for 
the  Buyer  to  purchase  substantially  ail 
of  the  assets  and  assume  substantially 
all  of  the  liabilities  of  the  Seller  relating 
to  the  business  empio3dng  the 
employees  covered  by  the  Plan.  The 
final  closing  of  the  transaction  occurred 
on  October  4, 1993  {the  “Closing”). 

6.  Under  the  Asset  Purchase 
Agreement,  the  Buyer  assumed  the 
obligation  to  contribute  to  the  Plan  for 
substantially  the  same  number  of 
contribution  base  units  as  the  Seller  was 
obligated  to  contribute  to  the  Plan. 

7.  The  Asset  Purchase  Agreement 
further  provided  that: 

UK  the  Buyer  thereafter,  but  prior  to  the 
end  of  the  fifth  plan  year  commencing  after 
Closing,  partially  or  completely  withdraws 
ftom  the  Plan,  Seller  shell  be  and  remain 
secondarily  liable  for  any  withdrawal 
liability  it  would  have  had  to  the  Plan  but  for 
the  operation  of  ERISA  section  4204. 

8.  The  amount  of  the  bond/escrow 
that  would  be  required  under  section 
4204  (a)(1)(B)  of  ERISA  beginning  as  of 
April  1, 1994,  is  $1,401,449,  and  the 
estimated  amount  of  the  withdrawal 
liability  that  the  Seller  would  incur  if 
not  for  section  4204  is  $7,672,235. 

9.  In  support  of  the  waiver  request  the 
Buyer  states  that: 

The  Plan  is  funded  directly  ftom  the 
Revenues  which  are  paid  from  the  Central 
Fund  directly  to  the  fPlan’s]  Trust  without 
first  passing  through  the  hands  of  any  of  the 
Employers.  Therefore,  the  Plan  enjoys  a 
substantial  degree  of  security . A  change 


in  ownership  of  an  Employer  does  not  afreet 
the  obligation  ...  to  fund  the  Plan.  .... 

Nor  does  a  change  in  ownership  in  any  way 
create  the  possibility  that  friere  will  be 
difficulty  in  collecting  Plan  contributions 
due  from  any  new  Employer. 

10.  The  Buyer  has  sent  by  certified 
mail,  return  receipt  requested,  a 
complete  copy  of  the  request  to  the  Plan 
and  the  collective  bargaining 
representative. 

Comments 

All  interested  persons  are  invited  to 
eubmit  written  comments  on  the 
pending  exemption  request  to  the  above 
address.  All  comments  will  he  made  a 
part  of  the  record.  Comments  received, 
as  well  as  the  relevant  non-confidential 
information  submitted  in  support  of  the 
request,  will  be  available  for  public 
inspection  at  the  address  set  forth 
above. 

Issued  at  Washington,  OC,  on  this  20th  day 
of  April,  1994. 

Martin  Slate, 

Executive  Director. 

(FR  Doc.  94-10068  Filed  4-25-94;  8.45  ami 
BILUNQ  cooe  TTOa-Ol-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

April  20, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  and 
Exchange  Act  of  1934  and  Rule  lif-1 
thereunder  for  unlisted  trading 
privileges  in  the  following  securities: 
Rouge  Steel  Company, 

Common  Stock,  No  Par  Value  (File 
No.  7-12290). 

O’Sullivan  Industries; 

Common  Stock,  $1.00  No  Par  Value 
(File  No.  7-12291). 

Telefonica  De  Argentina, 

American  Depository  %ares,  $1.00 
(10  Class  B  Ordinary  Shares)  (File 
No.  7-12292). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  11, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 


application.  Persons  desiring  to  make 
written  comments  should  •file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission 
450  5th  Street  NW.,  Washington,,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-10000  Filed  4-25-94;  8;45  am) 
BILUNG  CODS  aOlft-OMH 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Eimhange, 
Incorporated 

April  20,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  tliereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Rouge  Steel  Company 
Class  A  Common  Stock,  No  Par  Value 
(File  No.  7-12280) 

Scudder  World  Dollar  Income 
Opportunities  F’und,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-12281) 

Titan  Wheel  International,  Inc. 

Common  Stock,  No  Par  Value  (File 
No.  7-12282) 

AGCO  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-12283) 

Cole  National  Coiporation 
Common  Stock,  $.001  Par  Value  (File 
No.  7-12284) 

Centennial  Technologies,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-12285) 

California  Water  Service  Company 
Common  Stock,  No  Par  Value  (File 
No.  7-12286) 

Centex  Construction  Products,  Inc. 
Common  Stock,  $.001  Par  Vahie  (File 
No.  7-12287) 

Ford  Motor  Company 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-12288) 

Lear  Seating  Corporation,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
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No.  7-12289) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  11, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-10003  Filed  4-25-94;  8:45  am] 
BILUNQ  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

April  20.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Health  Systems  International,  Inc. 

Class  A  Common  Stock  $.001  Par 
Value  (File  No.  7-12293) 

Summitt  Properties,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-12294) 

USX-U.S.  Steel  Group 

6.50%  Cm.  Cv.  Pfd.  (File  No.  7- 
12295) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  11, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 


copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-10004  Filed  4-25-94;  8:45  ami 
BILUNG  CODE  BOIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

April  20. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  llf-1  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

ACM  Managed  Dollar  Income  Fund, 

Inc., 

Common  Stock,  $.01  Par  Value  (File 
No.  7-12310). 

EOTT  Energy  Partners  L.P., 

Common  Units  Representing, 

Limited  Partner  Interests  (File  No.  7- 
12311). 

Global  Privatization  Fund,  Inc., 

Common  Stock,  $.01  Par  Value  (File 
No.  7-12312). 

IBP.  Inc., 

Common  Stock,  $.05  Par  Value  (File 
No.  7-12313). 

Macerich  Co.. 

Common  Stock.  $.01  Par  Value  (7- 
12314). 

New  South  Afirica  Fund,  Inc., 

Common  Stock,  $.001  Par  Value  (File 
No.  7-12315). 

Nuveen  Premium  Income  Municipal 
Fund,  Inc., 

Common  Stock,  $.01  Par  Value  (File 
No.  7-12316). 

Ralcorp  Holdings,  Inc., 

Common  Sto^,  $.01  Par  Value  (File 
No.  7-12317). 

Templeton  Global  Government  Income 
Trust, 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-12318). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 


securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  11, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-10001  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  MIO-OI-M 


[Release  No.  34-33928;  File  No.  SR-PSE- 
94-8] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc.  Relating 
to  Amendments  to  its  Listing  Fee 
Scheduie  for  Listed  Companies 

April  19, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  - 
("Act”),  15  U.S.C,  78s(b)(l),  notice  is 
hereby  given  that  on  March  8, 1994,  the 
Pacific  Stock  Exchange,  Inc.  (“PSE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  make  certain 
changes  to  its  Listing  Fee  Schedule  for 
listed  companies.  The  Fee  Schedule  is 
proposed  to  be  amended  as  follows:  ^ 
Original  Listings: 

Common  Stock, 

Dual  Listing  ..  $10,000.00 


1  With  respect  to  the  following  schedule, 
italicizing  indicates  new  nnaterial  and  brackets 
indicate  material  to  be  deleted. 
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Common  Stock, 
Excliisive 

Listing  . . 

Processing  Fee: 

Per  Original 
Listing  Appli¬ 
cation  . 

Annual  Mainte¬ 
nance  Fee; 

For  one  issue, 
Bual  listing  ~ 
For  one  issue. 
Exclusive  list¬ 
ing  . 


20,000.00 

1500.00  [250.001 

1,000.00 

2,000.00 


'  This  is  a  £xed  charge  for  the  review  of 
potential  listings  and  is  not  refundable.  Is¬ 
sues  approved  by  the  Eouity  Listing  Com¬ 
mittee  may  have  this  cnarge  credited  to¬ 
wards  the  original  listing  fee. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fibng  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  fee  increase  and  discussed  any 
comments  it  received  on  the  fee 
increase.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Buie 
Change 

(1)  Purpose 

The  exchange  is  proposing  to  amend 
its  fees  for  listed  companies. 
Specifically,  the  Exchange  is  proposing, 
first,  to  increase  its  original  listing  fee 
for  the  common  stock  of  exclusively 
listed  companies  from  $10,000  to 
$20^000.  S^ond,  the  Exchange  is 
proposing  to  increase  its  initial 
processing  fee,  applicable  to  all  original 
listing  applications,  from  $250  to  $500. 
Third,  the  Exchange  is  proposing  to 
increase  its  annual  maintenance  fee  for 
exclusively  listed  companies  from 
$1,000  to  $2,000. 

The  Exchange  is  proposing  these 
changes  in  order  to  offset  rising  costs 
associated  with  maintaining  listing 
services  and  related  overhead  expenses. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  fee  increases  are  consistent 
with  Section  6(b)  of  the  Act  in  general 
and  furthers  the  objectives  of  Section 
6(b)(4)  in  particular  in  that  they  are 
intended  to  assure  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 


B.  Setf-'RegiilatoryOrganizatkm’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furthraance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  others. 

No  written  comments  were  solicited 
or  received  with  respect  to  the  fee 
increase. 

III.  Date  of  Effectiveness  of  the 
Proposed  rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. _ 

[Release  No.  34-33927;  FHeNo.  SR-PTC- 
94-011 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Filing  of 
Proposed  Rule  Change  Relating  to  the 
Eligibility  of  Certain  Securities 
Guaranteed  by  the  Government 
National  Mortgage  Association 

April  19, 1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  notice  is  hereby  given  that  on 
April  4, 1994,  the  PartiGipants  Trust 
Company  (“PTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No.  SR-PTC-94-01)  as 
described  in  Items  I,  H,  andBI  below, 
which  Items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  On  April  15, 1994,  PTC 
filed  Amendment  No.  1  to  the  proposed 
rule  change.2  The  Commission  is 


1 15  U.S.C.  78s(b)(l)  (1988). 

>  Letter  from  Carol  Jamison,  Assistant  Vice 
President  and  Associate  Counsel,  PTC,  to  Ari 
Burstein,  Attorney,  Division  of  Market  Regulation. 
Commission  (April  15, 1994). 

The  amendment  changes  the  date  on  which 
principal  and  interest  on  the  GNMA  REMIC  will  be 
payable  from  the  fifteenth  calendar  day  of  the 
month  as  was  originally  proposed,  to  the -sixteenth 
calendar  day  of  the  month.  In  addition,  issuers  of 
REMIC-eligible  MBS  will  not  be  required  to  pay  or 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
PTC  to  designate  certain  securities 
guaranteed  by  the  Government  National 
Mortgage  Association  (“GNMA”)  as 
“eligible  securities”  as  permitted  by 
Article  I,  Rule  2  of  PTC’s  Rules  (“GNMA 
Securities”). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  Included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Buie 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  PTC  to  designate 
certain  securities  guaranteed  by  GNMA 
as  eligible  securities  as  permitted  by 
Article  I,  Rule  2  of  PTC’s  Rules.  PTC 
currently  acts  as  depository  for  single¬ 
class  GNMA  I  and  GI'fl^dA  D  mortgage- 
backed  securities  ("MBS”)  and  REMIC 
securities3  guaranteed  by  the 
Department  of  Veterans  Af^rs  ("VA”).4 

1.  Current  GNMA  Programs 

GNMA  is  a  wholly-owned  corporate 
instrumentality  of  the  United  States 
within  the  Department  of  Housing  and 
Urban  Development  ("HUD”).  Through 
its  single-class  CNMA  I  and  GNMA  H 


report  principal  and  interest  electronically,  as  was 
originally  proposed. 

1  REMIC  is  an  acronym  for  "real  estate  mortgage 
investment  conduit,”  a  pass-through  vehicle 
invented  pursuant  to  the  Tax  Reform  Act  of  1986 
to  issue  muiticlass  mortgage-backed  securities. 
Interests  in  REMICs  may  be  regular  (debt)  or 
residual  (equity  interests).  Downes,  John  and 
Goodman,  Kordan  Elliot,  Dictionary  of  Finance  and 
Investment  Terms  (Barron’s  1987). 

«  As  of  December  31, 1993.  PTC  hBd 
approximately  260,000  pools  of  GNMA  single-class 
securities  on  deposit,  representing  $850  billion  in 
par  value  (95%  of  total  GNMA  single-class 
securities  par  value  outstanding],  and  71  tranches 
of  VA  REMIC  securities,  representing  $4.6  billion  hi 
par  value,  from  a  total  of  5  REMIC  transactions 
(100%  of  all  VA  REMIC  par  value  outstanding). 
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MBS  programs,  GNMA  guarantees  the 
timely  payment  of  principal  and  interest 
on  securities  issued  by  private 
institutioes  and  back^  by  pools  of 
federally  insured  or  guaranteed 
mortgage  loans.  The  GNMA  guarantee  is 
back^  1^  the  full  faith  and  credit  of  the 

Each  issue  of  GNMA  I  and  GNMA  II 
MBS  has  a  single  class  of  securities  with 
one  cx)upon  rate  and  schedxiled 
maturity.  Annual  voliune  of  new  GNMA 
guaranteed  singkeclan  MBS  over  the 
past  four  years  has  been  approximately 
$65  biUioR  in  fiscal  1990,  $63  bilfioa  in 
fiscal  1991,  $72  bilhoa  in  fiscal  1992, 
and  $143  bilKon  in  fiscal  1993.  Ovw 
97%  of  this  volume  represents  pools  of 
single-family  mortgage  loans  arid,  oi 
this,  over  86%  are  GNMA  1  MBS.* 

2.  Proposed  GNMA  REMIC  Program 

GNMA  is  now  establishing  a  GNMA 
REMIC  program  under  which  GNMA 
\\iLl  guarantee  multi-class  securities 
issued  by  REMIC  trusts.  The  GNMA 
REMIC  securities  will  be  issued  throt^h 
single-purpose  trusts  created  by  GNMA- 
approved  sponsors  which  will  assemble 
GNMA-guaranteed  single-class 
mortgage-becked  securities  to  constitute 
the  corpus  of  the  REMIC  trust.  The 
sponsors  will  be  private-sector  entities 
such  as  investment  bankers. 

The  Federal  National  Mortgage 
Association  (“FNMA”)  and  the  Federal 
Home  Loan  Mortgage  Corporation 
("FHLMC”)  currently  issue  REMIC 
securities  that  are  backed  by  GNMA 
MBS,  in  addition  to  a  substantial 
volume  of  REMIC  issues  becked  by  their 
own  coUateraL  Upon  issuaitce.  the 
General  Counsel  erf  HUD  will  render  rar 
opinion  that  GNMA’s  obligations  under 
the  GNMA  guarantee  of  its  REMIC 
securities  will  constitute  absolute  and 
unconditional  general  obligations  of  the 
United  States,  for  which  the  full  faith 
and  credit  of  the  United  States  is 
pledged. 

The  authorizing  Federal  statute* 
provides  that  the  GNMA  REMIC 
program  be  implemented  by  GNMA's 
puUication  of  a  notice  in  the  Federal 
Register,  and  that  GNMA  subseq^ntly 
publish  regulations  within  twelve 
months  of  the  publicatioB  of  the  inkial 
notice,  based  upoa  the  comments 
received  aiui  the  experience  of  GNMA 
in  carrying  ouf  the  program. 

GNMA  will  implement  its  REMIC 
program  in  two  stages.  During  the  initial 


»  Approximately  95%  (approximatdy  $850 
billion  in  par  vatuean^St^milfiorrol  eenaintng 
principal  balance!  all  GNMA  lend  CMMA  H  MBS 
are  held  on  depoait  at  FtC  a&  ol  December  31,  1993. 

*  Section  306(g)  of  the  Nalional  Hoasing  Act,  12 
use  ITZTfgh  as  amended  by  §  3004  of  the  Omnibus 
Budget  Reconciliation  Act  ot  1993. 107  Star.  339. 


Stage,  GNMA  will  restrict  participation 
in  the  REMIC  program  to  a  small 
number  of  partknpents  (consisting  of 
sponsors,  co-sponsors,  trustees,  trust 
counsel,  and  accounting  firms)  and  a 
limited  number  of  REh^  issuances. 

The  initial  stage  wilt  commence  upon 
the  dosing  of  the  first  transaction,  after 
publication  of  the  aotice  in  the  Fed^al 
Register,  and  is  expected  to  last  several 
months,  during  which  time  GNMA  will 
establish  standard  documentation,  and 
guidelines  and  procedures  applicable  to 
the  full  implementation  of  REMIC 
program.7 

GNMA  has  retained  Kenneth 
Leventhal  &  Company  as  its  finandal 
advisor  and  Hunton  &  Williams  as  its 
legal  advisor  in  implementiug  the 
REMIC  program,  and  is  currently 
engaged  in  approving  the  initial 
program  participants.  After  the  initial 
stage,  GNMA  antidpates  that  it  will 
publish  a  REMIC  Guide  contahung 
program  requirements  and  standardized 
docum^ts  as  k  does  for  its  MBS 
programs. 

While  GNMA  has  not  yet  d^ermined 
the  characteristics  of  the  GNMA  REMIC 
tranches.  Cor  processing  purposes  it  is 
assumed  that  the  GNMA  REhfiC  dasses 
will  have  the  same  basic  i»ocessuig 
requirements  as  the  VA  REMICs,  which 
PTC  has  had  on  deposit  for 
approximately  the  last  two  years.  It  is 
assumed  that,  as  in  the  case  with  the  VA 
REMIC  securities,  all  classes  of  the 
GNMA  REMIC  securities  except  the 
residual  class  will  be  established  and 
maintained  in  book-entry  form  through 
the  facilities  of  PTC,  although  holders 
will  have  the  right  to  request  certificated 
securities. 

REMIC  issuances  will  be  limited 
during  the  initial  stage  of  the  program. 
Once  the  REMIC  program  is  fully 
established,  however,  GNMA 
anticipates  that  a  substantial  percentage 
of  its  annua)  production  of  GNMA 
single-class  securities  wifi  be 
securitized  by  GNMA  REMICs,  resulting 
in  perhaps  100  or  more  REMIC 
transactions  per  yvst. 

3.  PTC  as  GNMA  REMIC  Depository 

GNMA  has  Fe<mested  that  PTC  serve 
as  custodian  of  the  new  GNMA  REMIC 
security  and  is  designating  PTC  as 
depositary  for  the  GNMA  REMIC 
securities.  PTC  currently  acts  as 
depository  for  the  GNMA  I  and  C^^MA 
n  securities  and  for  VA  REMIC 
securities. 

It  is  antidpated  that  each  class  of  the 
GNMA  REMIC  securities  will  be  issued 


7  GNMA  has  not  yet  announcad  the  date  on> 
which  the  initial  stage  oi  the  REMIC  pragram  will 
commence,  but  anticipates  that  it  wlU  occur  in  the 
spring  of  1994. 


initially  fax  die  form  of  one  or  more 
physical  certificates  registered  in  the 
name  of  the  Mortgage  Backed  Securities 
dearfatg  Corporation,  nominee  for  PTC, 
and  fax  {diysical  form  by  PTCs 
custodian,  with  participants  receiving 
and  deKvering  REMIC  securities  by 
book-entry  on  PTC’s  books.  REMIC 
securities  may  be  held  subsequent  to 
original  issuance  fax  either  certificated 
form,  outside  of  PTC,  or  on  PTC’s  book- 
entry  system,  as  is  ciuTently  the  case 
with  dm  GNI^  I  and  GNMA  fi  single- 
class  MBS  and  the  VA  REMIC  secimties 
on  deposit  at  PTC.  PTCs  current 
custody  agremnent  with  its  custodian, 
Chemical  Bank,  accooxmodates  the 
deposit  of  GNMA  REMIC  securities  vrith 
the  custodian. 

The  REMIC  securities  wifi  be 
supported  entirely  by  die  cash  flows  on 
the  underlying  GNMA-guaranteed 
GNMA  I  MBS.  REMIC  trustees  will  be 
required  to  pay  principal  mid  interest 
(“P&l”)  on  the  REMIC  securities  fax  same 
day  funds  on  the  16th  day  of  the  month, 
or  the  first  business  day  thereafter  if  the 
16th  is  not  a  business  day.  REMIC  P&I 
will  therefore  be  p>aid  to  REMBC  headers 
on  the  same  day  that  the  P&l  on  die 
underlying  MBS  is  paid  to  MBS  herfders. 
PTC  will  pass  through  the  REMIC 
payment  on  the  same  day  as  received. 

Not  later  than  tlxe  14th  day  of  each 
month,  the  trustee  will  deliver  to  PTC 
and  Chemical  Bank  the  factor 
information  for  payment  on  the  REMIC 
securities.  PTC  wifi  follow  the 
instructions  from  the  trustee  for  the 
disbursement  of  funds  received  on  the 
GNMA  MBS  collateralizing  the  REMIC 
trust. 

The  volume  of  the  GNMA  REMIC 
securities  initially  deposited  at  PTC  will 
be  modest  compered  to  the  total  face 
amount  GNMA  securities  now  on 
deposit  at  PTC  (approximately  $880 
billion)  and  is  expected  to  haW  a 
comparably  small  impact  on  PTC’s 
overall  trausaction  volume.  GNMA  I’s 
that  constitute  the  corpus  of  a  GNMA 
REMIC  trust  will  remain  immobilized  at 
PTC  and.  therefore,  will  be  removed 
from  PTC’s  transactions  volume  after 
the  creation  of  the  REMIC  In  addition, 
CMO/REMIC  tranches  historically  have 
been  less  actively  traded  than  single- 
class  mortgage-backed  securities. 

It  is  expected  that  PTC  wilt  utilize 
pricing  sources  and  fixe  methodology 
employed  for  the  VA  KEMIC  pricing  at 
PTC  for  the  GNMA  REMIC  product.  As 
an  eligible  security,  functionally  and 
legally  comparable  to  GNMA  single¬ 
class  and  VA  REMIC  securities,  PTC’s 
Rules  and  Procedures  are  currently 
consistent  with,  and  govern  PTCTs  and 
its  participants*  rights  and  obligations 
with  resjxect  to,  the  GNMA  REMIC 
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securities.  PTC  end-of-day  borrowing 
agreements  also  currently  apply  to 
GNMA  REMIC  securities  without 
change.  Finally,  PTC  anticipates  that  the 
fees  imposed  by  PTC  for  providing 
depository  services  for  GNMA  REMIC 
securities  will  be  the  same  as  those  in 
effect  for  GNMA  MBS. 

PTC  believes  that  since  the  proposed 
rule  chemge  provides  for  the  prompt  and 
acciirate  clearance  and  settlement  of 
securities  transactions  it  is  consistent 
with  section  17A  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  PTC. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

PTC  has  neither  solicited  nor  received 
comments  on  this  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secret£iry,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
si^mission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chemge  that  are  filed  with  the 
Commission,  and  all  written 
commxmications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiem  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-94-01  and 
should  be  submitted  by  May  17, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-10007  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

April  20. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  tmlisted  trading  privileges  in  the 
following  securities: 

Rouge  Steel  Company, 

Common  Stock,  $.01  Par  Value  (File 
No.  7-12296). 

Titan  Wheel  International,  Inc., 

Common  Stock,  Par  Value  (File  No.  7— 
12297). 

Regency  Health  Services,  Inc., 

Common  Stock.  $.01  Par  Value  (File 
No.  7-12298). 

AGCO  Corporation, 

Common  Stock.  $.01  Par  Value  (File 
No.  7-12299). 

AGCO  Corporation, 

Depository  Shares  Each  Representing 
1.10th  of  a  Share  of  $16.25  Cum. 
Conv.  (File  No.  7-12300). 

CaUfomia  Water  Service  Company, 
Common  Stock,  Par  Value  (File  No.  7- 
12301). 

Centennial  Technologies,  Inc., 

Common  Stock.  $.01  Par  Value  (File 
No.  7-12302). 

Centennial  Technologies,  Inc., 

Warrants  (File  No,  7-12303). 

Cole  National  Corporation, 

Class  A  Common  Stock,  $.001  Par 
Value  (File  No.  7-12304). 

Centex  Construction  Products,  Inc., 
Common  Stock,  $.01  Par  Value  (File 
No.  7-12305). 

Stewart  Information  Services 
Corporation, 

Common  Stock,  $.01  Par  Value  (File 
No.  7-12306). 

International  Lottery,  Inc., 

Common  Stock,  $.01  Par  Value  (File 


No.  7-12307). 

Scudder  World  Income  Opportunities 
Fxmd,  Inc., 

Common  Stock.  $.01  Par  Value  (File 
No.  7-12308). 

Santander  Finance  Ltd., 

Non  Cum.  Guaranteed  Preference 
Shares,  Series  B,  $25  Par  Value  (File 
No.  7-12309). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
^  system. 

Interested  persons  are  invited  to 
submit  oa  or  before  May  11, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-10002  Filed  4-25-94;  8:45.  amj 
BILUNQ  CODE  801(M>1-M 


[Rel.  No.  iC-20236;  Intei^ational  Series 
Release  No.  658;  812-8214] 

Emerging  Markets  Growth  Fund,  Inc., 
et  al.;  Application 

April  20. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  “Act”). 

APPLICANTS:  Emerging  Markets  Growth 
Fimd,  Inc.  (the  “Fund”),  New  Europe 
East  Investment  Fimd  (“New  Europe 
Fund”),  Capital  International  Emerging 
Markets  Fund  (“CIEMF”),  and  Capital 
International,  Inc.  (the  “Manager”). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  exempting 
applicants  fi-om  section  17(a),  and  under 
section  17(d)  and  rule  17d-l  thereunder 
permitting  certain  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  Fvmd  to 
invest  up  to  2V2%  of  its  assets  in  the 
New  Europe  Fund,  an  affiliated  closed- 
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end  Luxembourg  investment  company 
that  invests  in  equity  securities  of 
developing  countries  in  Eastern  Europe 
and  the  former  Soviet  repubHcs. 

FIUNC  DATE:  The  application  was  filed 
on  December  11, 1992,  and  amended  on 
June  2S,  1993  and  November  8, 1993. 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Any  interested  person  may 
request  a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  Be 
received  by  the  SEC  by  5:30  p  jn.  on 
May  16, 1994  and  should  be 
accompianied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit,  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  die  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  do.  Emerging  Markets 
Growth  Fund,  Inc.,  333  South  Hope 
Street,  52nd  Floor,  Los  Angeles, 
California  90071,  Attn:  Roberta  A. 
Conroy,  Esq.,  Vice  President. 

FOR  FURTHER  IMFORSIATION  CONTACT: 
Robert  A.  Robertson,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants*  Representations 

1.  The  Fund  is  a  closed-end 
management  investment  company 
organized  as  a  corporation  under 
Maryhmd  law.  The  Fund's  investment 
objective  is  to  se^  kwig-term  capital 
growth  through  investment  in 
developing  country  eqmty  securities.  It 
invests  principally  in  developing 
country  securities  that  are  listed  on  a 
securities  exchange  or  are  traded 
actively  in  an  over-the-counter  market. 

2.  Applicants  believe  that  the 
proposed  transaction  is  structured  to 
protect  the  int^ests  of  Fund 
shaieboiders.  Of  the  Fund’s  fourteen 
directors,  eight  directors  (who  are  not 
“interested  piersons,”  as  defined  in 
section  2(a)(19<)i,  of  the  Fund)  represent 
instituticmal  shareholders  of  the  Fvtnd. 
Two  additional  non-interested  directors 
represent  former  shareholdns  of  the 
FuikL  All  of  the  non-interested  Fund 
directors  are  fiiU-time  investment 


professionals  who  act  in  suck  capacity 
for  their  respective  employers  in 
addition  to  their  service  to  the  Fund. 

3.  Persons  purchasing  shares  of  the 
Fund  in  issuer  directed  (brings  must 
satisfy  strict  suitability  standaids.  An 
investor  that  is  a  “company,”  as  defined 
in  the  Act.  must  have  total  assets  in 
excess  of  $5  million.  An  investor  who 
is  a  natural  person  must  be  an 
“accredited  investor”^  within  the 
meaning  of  Regulation  D  under  the 
Securities  Act  of  1933  (*‘1933  Act”), 
with  an  individual  net  worth  of  at  least 
$1  million  or  an  individual  income  in 
excess  of  $200,000  during  each  of  the 
two  most  recent  years. 

4.  The  Fund  proposes  to  invest  in  the 
emerging  markets  of  Eastern  Europe  by 
purchasing  shares  of  the  New  Europe 
Fund.  The  New  Europe  Fund  is  a 
closed-end  investment  company 
incorporated  in  the  Grand  Eluchy  of 
Luxembourg.  Its  investment  objective  is 
to  seek  long-term  capital  apiweciaticm 
through  investment  in  companies 
domiciled  in  the  countries  of  East 
Central  Europe  and  the  republics  of  the 
former  Soviet  Union  that  are  client 
countries  of  the  European  Bank  for 
Reconstruction  and  Devek}pment  and 
the  International  Finance  Corporation. 

5.  CIEMF,  an  investment  company 
organized  and  operated  outside  of  the 
United  States,  also  proposes  to  invest  in 
the  New  Europe  Fund.  CIEMF  is  not 
subject  to  the  Act  because  it  has  not 
made,  and  presently  does  not  propose  to 
make,  a  public  offering  of  its  securities 
in  the  United  States,  and  because  the 
outstanding  securities  of  CIEMF  are 
beneficially  owned  by  less  than  100 
United  States  persons. 

6.  The  Manager,  an  investment 
adviser  register^  under  the  Investment 
Advisers  Act  of  1940  (the  “Advisers 
Act”),  advises  the  Fund,  the  New 
Europe  Fund,  and  QEMF. 

7.  Shares  of  the  New  Europe  Fund 
will  be  offered  {vivately  to  institutional 
investors  worldwide  to  be  paid  for  in 
four  tranches.  The  New  Europe  Fund 
has  two  classes  of  securities:  (i)  voting 
ordinary  shares  of  $10.00  par  value  per 
share  (“A  Shares”)  and  (ii)  voting 
preferred  shares  of  $10.00  par  value  per 
share  (“B  Shares”),  both  of  which  cany 
the  right  to  one  vole  per  share  at  all 
meetings  of  the  company.  The  A  shares 
will  be  offered  at  a  subscription  price  of 
$5,000  per  share,  and  the  B  %ares  will 
be  offered  at  a  subscription  price  of 
$125,000  per  share.  In  general,  the  New 
Europe  Fund  anticipates  that 
substantially  all  investment  in  the  B 
Shares  will  be  made  by  investors  who 
also  purchase  A  Shares  and  who,  for  tax 
or  other  reasons,  are  required  to  limit 
the  amount  of  voting  poww  they  may 


acquire.  Neither  the  A  Shares  nor  the  B 
Shares  will  be  redeemable,  and  the  New 
Europe  Fund  presently  does  not  intend 
to  repurchase  eitiier  class  of  shares. 
Applicants  repnesent  that  no  application 
currently  is  being  made  to  list  the  A 
Shares  or  the  B  Shares.  In  addition, 
none  of  these  shares  may  be  offered  or 
sold,  directly  or  indirectly,  in  the 
United  States  or  to  any  United  States 
person  except  in  a  transactiem  which  is 
exempt  from  registration  under  the  1933 
Act.  , 

8.  The  Fund  piroposes  to  invest  U.S. 

$50  million,  approximately  2%%  if  its 
total  assets,  to  acquire  apiproxrmately 
25%  of  the  economic  value  of  the  New 
Europe  Fund’s  seemrities.  Section 
12(d)(1)  restricts  registered  investment 
companies  from  acquiring  more  than 
3%  of  the  total  outstanding  voting  stock 
of  another  investment  company.  To 
comply  with  this  restriction,  the  Fund 
will  invest  in  a  combiiration  of  A  Shares 
and  B  ^ares  so  that  it  will  hold  less 
than  3%  of  the  total  voting  power,  but 
approximately  25%  of  the  economic 
power,  of  the  New  Europe  Fund. 

9.  CIEMF  proposes  to  invest 
approximately  2%  of  its  total  assets, 
equivalent  to  U.S.  $6,100,000,  to  acquire 
approximately  3%  of  the  Company’s 
outstanding  securities.  The  Capital 
Group,  Inc.,  the  indirect  parent 
company  of  the  Manager,  also  plans  to 
invest  approximately  $2  million  to 
acquire  approximately  1%  of  the  New 
Europe  Fund’s  securities.  Both  CIEMF 
and  The  Capital  Group,  Inc.  will 
purchase  only  A  Shares.  The  Capital 
Group,  Inc.  and  all  of  its  affiliates, 
including  CIEMF,  who  purchase  shares 
of  the  New  Europe  Fund  will  vote  their 
shares  in  the  New  Europe  Fund  in  the 
same  proportion  as  the  votes  of  all  other 
shareholders  in  the  company. 

Applicants  represent  that  this 
minimizes  the  risk  that  msiders  will  use 
their  voting  power  to  advance  their 
interests  to  the  detriment  of  other 
shareholders  of  the  company. 

10.  Under  the  Investment  Advisory 
and  Service  Agreement  currently  in 
effect  between  the  Fund  and  the 
Manager,  the  Fund  pays  the  Manager  a 
fee  at  the  annual  rales  of  0.90%  of  the 
first  U.S.  $400  milKon  of  aggregate  net 
a.ssets  of  the  Fund,  0.80%  of  swii 
aggregate  net  assets  in  excess  of  U.S. 
$400 milKon,  and  0.70%  with  respect  to 
aggregate  net  assets  in  excess  of  U.S.  $1 
billion,  as  determined  on  the  last 
business  day  of  each  week.  The  Manager 
has  a^eed  to  waiver  that  portion  of  its 
fee  thrt  would  exceed  0.65%  of 
aggregate  net  assets  in  excess  of  $2 
billion.  To  avoid  the  possibiHty  that  the 
Manager  will  receive  duplicate  fees 
from  the  Fund  and  the  New  Europe 
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Fund,  the  Manager  will  waive  its  fee, 
including  administrative  fees,  with 
respect  to  the  Fund’s  net  assets 
represented  by  the  Fund’s  proposed 
investment  in  the  New  Europe  Fund.  In 
calculating  the  fee  waiver,  the  Manager 
will  not  take  into  account  the  amount  of 
expenses  or  fees,  if  any,  that  were 
reimbursed  to  or  waived  for  the  Fund  in 
connection  with  any  voluntary  or 
mandatory  expense  cap  limitation  or 
any  fee  waiver.  Currently,  the  Fund 
does  not  have  an  expense  cap 
arrangement  with  the  Manager,  although 
the  Fund  is  subject  to  mandatory 
expense  cap  limitations  imposed  by 
state  regulatory  authorities.  Any 
applicable  expense  cap  or  fee  waiver 
will  not  limit  the  Manager’s  fee  waiver 
with  respect  to  the  Fund’s  investment  in 
the  New  Europe  Fund. 

11.  The  Manager  will  be  entitled  to  a 
one-time  incentive  fee  payable  if  and 
when  the  New  Europe  Fund  becomes 
open-ended  or  has  its  shares  listed  and 
traded  or,  failing  either,  is  placed  in 
liquidation.  Applicants  believe  that  the 
incentive  fee  arrangement  complies 
with  the  safe  harbor  of  rule  205-3  of  the 
Advisers  Act.  In  addition,  as  investment 
adviser  to  the  New  Europe  Fund,  the 
Manager  will  receive  an  advisory  fee  at 
the  rate  of  2%  per  annum  of  the  New 
Europe  Fund’s  total  adjusted  assets,  i.e., 
total  net  assets  without  a  deduction  for 
any  accrual  of  the  Manager’s  incentive 
fee. 

Applicant’s  Legal  Analysis 

1.  Section  17(a)  generally  provides,  in 
part,  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  afhliated  person  of 
such  person,  acting  as  principal, 
knowingly  to  sell  or  purchase  any 
security  or  other  property  to  or  from 
such  investment  company.  Section 
17(b),  however,  provides  that  the  SEC 
may  grant  an  exemption  from  section 
17(a)  if  the  terms  of  the  proposed 
transaction  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

2.  Under  section  6(c),  the  SEC  may 
exempt  any  series  of  transactions  from 
any  provisions  of  the  Act  or  rule 
thereunder  if  and  to  the  extent  such 
exemption  is  “necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions’’  of  the  Act.  Applicants 
request  an  exemption  imder  section  6(c) 
as  well  as  section  17(b)  because  the 


relief  is  requested  to  exempt  more  than 
one  transaction. 

3.  Section  2(a)(3)(C)  defines  an 
“affiliated  person”  as  “any  persons 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  such  other  person.”  In  addition, 
under  section  2(a)(3)(E)  the  investment 
adviser  to  an  investment  company  is  an 
“affiliated  person”  of  such  company. 

The  Fund,  the  New  Europe  Fund,  and 
CIEMF  may  be  deemed  to  be  under 
common  control  because  the  Manager  is 
the  investment  adviser  to  each  of  them. 
Accordingly,  the  New  Europe  Fund  may 
be  affiliated  with  the  Fund,  and  section 
17(a)  may  prohibit  the  New  Europe 
Fund  from  selling  its  securities  to  the 
Fund. 

4.  Applicants  contend  that  the 
proposed  transaction  meets  the 
standards  for  relief  under  sections  6(c) 
and  17(b).  Applicants  believe  that  the 
terms  of  the  transactions  between  the 
Fund  and  the  New  Europe  Fund  are 
reasonable  and  fair  and  do  not  involve 
overreaching.  The  Fund  will  purchase  A 
Shares  and  B  Shares  of  the  New  Europe 
Fund  at  the  same  purchase  price  and  on 
the  same  basis  as  all  other  purchasers  of 
such  shares.  Applicants  further  believe 
that  the  proposed  transaction  is 
consistent  with  the  policies  of  the  Fund. 
By  purchasing  securities  in  the  New 
Europe  Fund,  the  Fund  can  invest  in  the 
emerging  markets  of  Eastern  Europe  and 
the  former  Soviet  republics  while 
benefiting  from  the  economies  and 
diversification  provided  by  pooled 
investments.  In  addition,  applicants 
believe  that  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act  because  the  Fund  and  its 
shareholders  are  not  disadvantaged  by 
the  self-dealing  or  overreaching  of  any 
affiliated  person. 

5.  Section  17(d)  prohibits  an  affiliated 
person  of  a  registered  investment 
company  from  affecting  any  transaction 
in  which  the  company  is  a  joint 
participant  in  contravention  of  SEC 
rules.  Rule  17d-l  prohibits  an  affiliated 
person  of  any  registered  investment 
company,  acting  as  principal,  from 
participating  in  or  affecting  any 
transaction  in  a  “joint  enterprise  or 
other  joint  arrangement”  in  which  the 
company  is  a  participant,  without  prior 
SEC  approval.  The  Fund  and  CIEMF’s 
investment  in  shares  of  the  New  Europe 
Fund  may  constitute  a  joint  enterprise 
or  other  joint  arrangement  within  the 
meaning  of  rule  17d-l.  Applicants 
believe  that  the  proposed  transaction  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act.  Applicants 
assert  that  the  Fund’s  highly 
autonomous  board  has  approved  the 
Fund’s  investment  in  the  New  Europe 


Fund  after  considering  all  relevant 
factors  and  concluding  that  the  Fund 
would  not  be  disadvantaged  by  the 
proposed  transaction.  Moreover, 
investing  in  the  New  Europe  Fund  will 
enable  the  Fund  to  diversify  its 
investments  in  the  emerging  securities 
markets  of  Eastern  Europe  and  the 
former  Soviet  republics  at  a  lower  cost 
than  would  be  possible  if  it  were  to 
pursue  such  investments  directly.  In 
addition,  the  Fund,  CIEMF,  and  all 
other  investors  in  the  New  Europe  Fund 
will  participate  in  the  investment  on 
equal  terms. 

Applicants’  Conditions 

Applicants  agree  that  any  order 
granting  an  exemption  will  be  subject  to 
the  following  conditions: 

1.  The  manager  will  waive  its 
management  (which  includes 
administrative  fees)  with  respect  to  the 
Fund’s  net  assets  represented  by  the 
Fund’s  proposed  investment  in  the  New 
Europe  Fund.  To  effectuate  this  waiver. 
Fund  assets  represented  by  the  New 
Europe  Fund  securities  purchased  by 
the  Fund  under  the  proposed 
investment  will  be  excluded  from  the 
net  assets  of  the  Fund  in  the  calculation 
of  the  Manager’s  fee.  As  such  waiver 
relates  to  the  Manager’s  fee  schedule, 
any  Fund  assets  invested  in  the  New 
Europe  Fund  will  be  excluded  from  the 
Fund’s  assets  before  any  fee  calculation 
is  made;  thus,  the  Fund’s  aggregate  net 
assets  would  be  adjusted  by  the  amount 
invested  in  the  New  Europe  Fund  prior 
to  determining  the  fee  based  on  the 
Manager’s  fee  schedule  (the  amount 
waived  pursuant  to  this  procedure  shall 
be  defined  as  the  “Reduction  Amount” 
for  purposes  of  Condition  4,  infra). 

2.  Any  fees  payable  by  the  Fund  to  the 
Manager  so  excluded  in  connection 
with  the  proposed  transaction  will  be 
excluded  for  all  time,  and  will  not  be 
subject  to  recoupment  by  the  Manager 
or  by  any  other  investment  adviser  at 
any  other  time. 

3.  The  Fund’s  proposed  investment  in 
the  shares  of  the  New  Europe  Fund  will 
be  limited  to  2V2%  of  the  Fund’s  total 
assets,  taken  at  the  time  of  the  Fund’s 
subscription. 

4.  If  the  Manager  waives  any  portion 
of  its  fees  or  bears  any  portion  of  its 
expenses  in  respect  of  the  Fund  (an 
“Expense  Waiver”),  the  adjusted  fees  for 
the  Fund  (gross  fees  minus  Expense 
Waiver)  will  be  calculated  without 
reference  to  the  Reduction  Amount. 
Adjusted  fees  then  will  be  reduced  by 
the  Reduction  Amount.  If  the  Reduction 
Amount  exceeds  adjusted  fees,  the 
Manager  will  reimburse  the  Fund  in  an 
amount  equal  to  such  excess. 


Federal  Register  i  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Notices 


21799 


5.  The  Fund’s  shares  of  the  New 
Europe  Fund  will  be  voted  by  an 
independent  director  designated  to  act 
in  such  capacity. 

6.  All  shareholders  of  the  New  Europe 
Fund  that  are  affiliated  with  The  Capital 
Group,  including  CIEMF,  will  vote  their 
shares  in  proportion  to  the  vote  of  all 
other  shareholders  of  the  New  Europe 
Fund. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-9969  Filed  4-25-94;  8:45  am) 
BILLING  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (Morgan  Stanley  Group, 
Inc.,  Deutsche  Mark  Call  Warrants 

Expiring _ ,  1997;  Deutsche  Mark 

Put  Warrants  Expiring _ ,  1997) 

File  No.  1-9085 

April  20, 1994. 

Morgan  Stanley  Group,  Inc. 
("Company”)  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
(“Amex”). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
determined  to  withdraw  its  securities 
from  listing  following  their  decision  not 
to  issue  the  warrants. 

Any  interested  person  may,  on  or 
before  May  11, 1994  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-1005  Filed  4-25-94;  8:45  am) 
BILLING  CODE  801<M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2706] 

Alabama;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  March  30, 1994 

1  find  that  the  Counties  of  Calhoun, 
DeKalb,  Marshall,  Cherokee,  St.  Clair 
and  Shelby  in  the  State  of  Alabama 
constitute  a  disaster  area  as  result  of 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  which  began 
March  27, 1994  and  continuing. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  May  28, 1994,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  December  30, 1994,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 

2  Office,  One  Baltimore  Place,  suite  300 
Atlanta,  Georgia  30308  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
following  contiguous  counties  may  be 
filed  until  the  specified  date  at  the 
above  location:  Bibb,  Bloimt,  Chilton, 
Cleburne,  Coosa,  Cullman.  Etowah, 
Jackson,  Jefferson.  Madison,  Morgan  and 
Talladega  in  the  State  of  Alabama  and 
Chattooga,  Dade,  Floyd,  Polk  and 
Walker  in  the  State  of  Georgia. 

The  interest  rates  are: 

Percent 


For  Physical  Damage: 

Homeowners  with  credit  available 

elsewhere .  7.250 

Homeowners  without  credit  avail¬ 
able  elsewhere .  3.625 

Businesses  with  credit  available 

elsewhere .  7.700 

Businesses  and  non-profit  organi¬ 
zations  without  cr^it  available 

elsewhere .  4.000 

Others  (including  non-profit  orga¬ 
nizations)  with  credit  available 

elsewhere .  7.125 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere .  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  270612  and  for 
economic  injury  the  numbers  are 
821900  for  Alabama  and  822100  for 
Georgia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  April  7, 1994. 

Alfred  E.  Judd, 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  94-9985  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  802S-01-M 


Peclaration  of  Disaster  Loan  Area  #2707] 

Georgia:  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President’s  major 
disaster  declaration  on  March  31, 1994 
and  amendments  on  April  4  and  April 
8, 1994, 1  find  that  the  Counties  of 
Bartow.  Catoosa,  Cherokee,  Floyd, 
Habersham,  Lumpkin,  Murray,  Pickens, 
Rabim,  Walker,  White,  and  Whitefield 
in  the  State  of  Georgia  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  tornadoes,  flooding,  and 
severe  weather  which  began  March  27, 
1994  and  continues.  Applications  for 
loans  for  physical  darhage  may  be  filed 
until  the  close  of  business  on  May  29, 

1994,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  January  3, 

1995,  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
Area  2  Office,  One  Baltimore  Place, 
suite  300,  Atlanta,  Georgia  30308,  or 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  firom  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Banks, 
Chattooga,  Cobb,  Dade.  Dawson,  Fannin, 
Forsythe,  Fulton,  Gilmer,  Gordon,  Hall, 
Paulding,  Polk,  Stephens,  Towns,  and 
Union  in  the  State  of  Georgia;  Cherokee 
County  in  the  State  of  Alabama; 
Cherokee  Clay,  Jackson,  and  Macon 
Counties  in  the  State  of  North  Carolina; 
Oconee  County  in  the  State  of  South 
Carolina;  and  Bradley,  Hamilton,  and 
Polk  Counties  in  the  State  of  Teimessee. 
Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

The  interest  rates  are: 

Percent 


For  Physical  Damage: 

Homeowners  with  credit  available 

elsewhere .  7.250 

Homeowners  without  credit  avail¬ 
able  elsewhere .  3.625 

Businesses  with  credit  available 

elsewhere .  7  700 

Businesses  and  non-profit  organi¬ 
zations  without  cr^it  available 

elsewhere .  4.000 

Others  (including  non-profit  orga¬ 
nizations)  with  credit  available 

elsewhere .  7.125 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere .  4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  270712  and  for 
economic  injury  the  numbers  are 
822100  for  Georgia,  821900  for 
Alabama,  822200  for  South  Carolina. 
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822700  for  North  Carolina,  and  622800 
for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  April  14, 1994. 

Bernard  Kulik, 

Assistaat  Administrator /(O'  Disaster 
Assistance. 

(FR  Doc.  94-9984  Filed  4-25-94;  8:45  am) 
BHJJNO  COOE  802S-01-M 


Interest  Rale 

AGENCY:  Small  Business  Administration. 
ACTION;  Notice  of  interest  rate. 

SUMMARY:  Pursuant  to  13  ClTt  108.503- 
8(bK4).  the  maximum  legal  interest  rate 
for  a  commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  108.503-4)  shall  be  the  greater  of 
6%  over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  State.  For 
a  fixed  rate  loan,  the  initial  rate  shall  be 
the  legal  rate  for  the  term  of  the  loan. 
John  R.  Cox. 

Assistant  Administrator  for  Financial 
Assistance. 

(FR  Doc.  94-9983  Filed  4-2S-94:  8:45  amj 
BIUJNO  CODE  a02S-et-M 


Montpelier  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  MontpeHer  District 


Advisory  Council  will  gold  a  public 
meeting  at  10:00  a.m.  on  Wednesday, 
April  27, 1994.  at  the  New  England 
Culinary  Institute.  250  Main  Street. 
Montpelier.  Vermont  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Kermeth  A.  Sihria,  IMstrict  Director, 
U.S.  Small  Business  Administration, 
Federal  Building,  67  State  Street,  P.O. 
Box  605,  Montpelier,  Vermont  05601, 
(802)  828-4422. 

Dorothy  A.  OveraL 

Acting  Assistaat  Administrator.  Office  of 
Advisory  Councils. 

[FR  Doc.  94-9998  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  MSS-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  Na  94-22;  Notice  1] 

First  Brands  Coqx;  Receipt  of  Petition 
for  Detemtination  of  Inconsequential 
NoncompUance 

AGBtCY:  National  Highway  Traffic 
Safety  Administration;  DOT. 

ACTION:  Correction. 

On  April  7, 1994,  the  agency 
published  in  the  Federal  Register.  59  FR 


16685,  a  Notice  of  Receipt  for 
Determination  of  Inconsequential 
Noncompliance  from  First  Brands 
Corporation  (FBC).  FBC  has  determined 
that  some  of  its  brake  Quid  feils  to 
comply  with  49  CFR  571.116,  and  has 
fried  an  appropriate  report  pursuant  to 
49  CFR  part  573.  FBC  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to 
motorvehicle  safety. 

This  notice  was  incorrectly  published 
under  Docket  No.  94-19;  Notice  1.  All 
comments  should  be  addressed  to 
Docket  No.  94-22;  Notice  1. 

Comment  closing  date:  May  9, 1994. 

Audiorily:  15  U.S.C  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued:  April  21, 1994. 

Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  94-10039  Filed  4-25-94;  8:45  am] 
BILUNO  CODE 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nrteetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 

L  94-409)  5  U.S.C.  552b(e)(3). 

NATIONAL  SCIENCE  FOUNDATION 
NATIONAL  SCIENCE  BOARD 
DATE  AND  TIME: 

May  6, 1994,  9:00  a.m..  Closed  Session 
May  6, 1994, 10:00  a.m..  Open  Session  ' 
PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  room  1235, 
Arlington,  Virginia  22230. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 
public 

Part  of  this  meeting  will  be  closed  to  the 
public 

MATTERS  TO  BE  CONSIDERED: 

Friday,  May  6, 1994 

Closed  Session  (9:00  a.m.-9:45  a.m.) 

— Minutes  from  March  Meeting 
— Grants  and  Contracts 

Open  Session  (9:50  a.m.-12:00  p.m.) 
Swearing-In  Ceremony  for  New  NSB  Member 
— Minutes  from  March  Meeting 
— Chairman’s  Report 
— Director’s  Report 
— Calendar  of  Meetings 
— Executive  Committee  Annual  Report 
— Reports  from  Committees 
— Briefing:  Office  of  Polar  Programs 
— Other  Business/ Adjourn 
Marta  Cehelsky, 

Executive  Officer 

IFR  Doc.  94-10113  Filed  4-22-94;  10:49  ami 
BILUNQ  CODE  7555-«1-M 

NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  April  25,  May  2,  9,  and 
16, 1994 

PLACE:  Commissioners’  (Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland 

STATUS:  Public  and  Closed 
MATTERS  TO  BE  CONSIDERED: 

Week  of  April  25 
Monday,  April  25 
2:00  p.m. 

Briefing  on  Status  of  Action  Plan  for  Fuel 
Cycle  Facilities  and  Alternative 
Regulatory  Approaches  (Public  Meeting) 


(Contact:  Ted  Sherr,  301-504-3371) 

Tuesday,  April  26 
2:00  p.m. 

Briefing  on  Systematic  Regulatory  Analysis 
of  HLW  Program  (Public  Meeting) 
(Contact:  )oseph  Holonich,  301-504-3439) 
3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Wednesday,  April  27 
1:30  p.m. 

Briefing  on  Proposed  Changes  to  NRCs 
Program  for  ftotecting  Allegers  Against 
Retaliation  (Public  Meeting) 

(Contact;  fames  Lieberman,  301-504-2741) 
3:00  p.m. 

Report  on  International  Nuclear  Safety 
Meeting  (Gosed — Ex.  1) 

Week  of  May  2 — ^Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  May  2. 

Week  of  May  9— Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  May  9. 

Week  of  May  16 — ^Tentative 

Wednesday,  May  18 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  May  20 
1:00  p.m. 

Briefing  by  Nuclear  Safety  Research 
Review  Committee  (NSRRC)  (Public 
Meeting) 

(Contact;  CJeorge  Sege,  301-492-3904) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specifrc  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identifred  as 
requiring  any  (Commission  vote  on  this  date. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)^301)  504-1292. 
CONTA(rr  PERSON  FOR  MORE  INFORMATION; 
William  Hill,  (301)  504-1661. 

Dated:April  22, 1994. 

William  M.Hm,)r.. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  94-0190  Filed  4-22-94;  3:14  pm) 
BILUNQ  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  (Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  April  25, 1994. 

A  closed  meeting  will  be  held  on 
Tuesday,  April  26, 1994,  at  3:00  p.m. 

Commissioner,  (Gounsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  (General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  (3T<  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

(Gommissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April 
26, 1994  at  3:00  p.m.  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Regulatory  matter  regarding  financial 
institution. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
(202)272-2400. 

Dated:  April  22, 1994. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-10130  Filed  4-22-94;  11:50  am) 
BILUNQ  CODE  8I>10-<H-M 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  685 

Federal  Direct  Student  Loan  Program 

agency:  Department  of  Education. 

ACTION:  Annoimcement  of  criteria  for 
loan  origination — 1995-1996  academic 
year. 

SUMMARY:  The  Secretary  of  Education 
issues  criteria  for  the  origination  of 
student  loans  by  schools  participating  in 
the  Federal  Direct  Student  Loan  (Direct 
Loan)  Program  in  the  1995-1996 
academic  year,  which  begins  July  1, 

1995.  This  notice  relates  to  the  Federal 
Direct  Stafford  Loan  Program,  the 
Federal  Direct  Unsubsidized  Stafford 
Loan  Program,  and  the  Federal  Direct 
PLUS  Program,  collectively  referred  to 
as  the  Direct  Loan  Program. 

DATES:  Effective  Date:  The  criteria  are 
effective  June  10, 1994  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  criteria,  call  or  write  the 
Department  of  Education  contact 
person. 

Applicable  Period:  The  criteria  are 
applicable  for  the  1995-1996  academic 
year,  which  begins  July  1, 1995.  Criteria 
for  loan  origination  for  the  1994-1995 
academic  year  were  published  in  the 
Federal  Register  on  September  10, 1993 
(58  FR  47816).  The  standards,  criteria, 
and  procedures  governing  other  aspects 
of  the  Direct  Loan  Program  for  the  1994— 
1995  academic  year  only  were 
published  in  the  Federal  Register  as  34 
CFR  part  685  on  January  4, 1994  (59  FR 
472). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lloyd  Robertson,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-5162. 

Telephone:  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Student  Loan  Reform  Act  of  1993, 
enacted  on  August  10, 1993,  established 
the  Direct  Loan  Program  imder  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  See  Subtitle  A  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66).  Under  the  Direct 
Loan  Program,  loan  capital  is  provided 
directly  to  student  and  parent  borrowers 
by  the  Federal  Government  rather  than 
through  private  lenders  as  in  the  Federal 
Family  Education  Loan  Program. 


Background 

The  statute  directs  the  Secretary  to 
exercise  discretion  in  the  selection  of 
schools  so  that  the  loans  made  under 
the  Direct  Loan  Program  will  represent 
40  percent  of  the  new  student  loan 
volume  for  academic  year  1995-1996, 
the  second  year  of  this  program.  The 
standards  for  participation  in  the  Direct 
Loan  Program  in  the  second  year  were 
published  in  the  Federal  Register  on 
February  17, 1994  (59  FR  8080).  The 
Secretary  will  select  schools  for  the 
1995-1996  academic  year  from  schools 
that  respond  to  the  February  17, 1994 
invitation  to  participate  in  the  Direct 
Loan  Program,  as  well  as  those  eligible 
schools  that  applied  for  the  1994-1995 
academic  year. 

The  criteria  for  originating  loans  in 
the  second  year  of  the  Direct  Loan 
Program  are  issued  in  this 
announcement  in  final  form.  The 
program  regulations  to  implement  other 
aspects  of  the  Direct  Loan  Program  in 
the  second  year  and  subsequent 
academic  years  are  being  developed 
through  a  negotiated  rulemaking 
process.  The  Secretary  anticipates 
publishing  final  program  regulations  for 
the  1995-1996  academic  year  by 
December  1, 1994. 

While  the  criteria  in  this  document 
were  not  developed  through  negotiated 
rulemaking,  the  members  of  the  Direct 
Student  Loan  Regulations  Negotiated 
Rulemaking  Advisory  Committee  were 
consulted  in  the  development  of  the 
criteria  at  their  February  meeting. 

Eligibility  for  Origination 

In  the  1995-1996  academic  year,  a 
school  originating  loans  in  the  Direct 
Loan  Program  will  be  in  one  of  two 
levels  of  origination.  The  Secretary  has 
adopted  the  criteria  in  this  document 
because  they  are  indicators  of  a  school’s 
ability  to  administer  financial  aid 
programs.  Under  the  criteria,  a  school 
may  participate  in  the  first  level  of 
origination  (Level  1)  only  if  it  has  a 
demonstrated  ability  to  frilly  administer 
the  Direct  Loan  program. 

A  school  that  meets  all  the  criteria  for 
Level  1  origination  is  eligible  to  perform 
all  originating  functions.  If  a  school 
does  not  qualify  for  Level  1  origination, 
it  is  eligible  to  perform  those  functions 
allowed  in  the  second  level  of 
origination  (Level  2),  imless  it  fails  to 
meet  one  or  more  of  the  criteria  required 
for  that  level. 

A  school  that  is  eligible  for  Level  1 
origination  may  choose  to  participate  in 
Level  2  origination  or  use  the  services 
of  an  alternative  originator.  Similarly,  a 
school  eligible  for  Level  2  origination 
may  choose  to  use  the  services  of  an 
alternative  originator. 


The  Secretary  may  exercise  discretion 
and  allow  a  school  to  originate  loans  at 
a  level  for  which  it  would  not  otherwise 
be  eligible  if  the  Secretary  determines 
that  the  school  is  fully  capable  of 
originating  loans  at  that  level.  The 
Secretary  may  also  require  a  school  that 
meets  the  criteria  for  Level  2  origination 
to  use  the  services  of  an  alternative 
originator  if  the  extent  to  which  the 
school  fails  to  meet  certain  other 
origination  criteria  merits  such  an 
action. 

Functions  Performed  by  Level  1  and 
Level  2  Originating  Schools 

Under  the  Direct  Loan  Program, 
schools  and  consortia  that  originate 
loans  must  use  software  provided  by  the 
Secretary,  or  other  software  based  on 
specifications  provided  by  the 
Secretary,  to  create  a  loan  origination 
record  containing  the  basic  information 
necessary  to  make  a  loan.  The  software 
provided  by  the  Secretary  reformats  the 
data  received  from  the  Central 
Processing  System  and  computes  gross 
disbursements,  loan  fees,  and  net 
disbursements  on  the  basis  of  the  loan 
amounts  entered  by  the  school.  The 
school  must  add  data,  such  as  the  type 
of  loan,  loan  amount,  and  disbursement 
dates,  and  may  computer-generate  the 
Stafford  Promissory  Note  and  Disclosure 
(promissory  note).  A  school  may  also 
transmit  the  information  collected  by 
the  school  to  the  Direct  Loan  Program 
Servicer  (Servicer)  which,  upon  request, 
prints  promissory  notes  on  behalf  of  the 
school  and  sends  them  to  the  school. 

A  student  who  accepts  a  Direct  Loan 
completes  a  promissory  note  and 
returns  it  to  the  school;  the  school  may 
not  disburse  Direct  Loan  funds  without 
a  completed  promissory  note. 

Functions  Performed  Only  by  Level  1 
Originating  Schools 

A  Level  1  originating  school  in  the 
Direct  Loan  Program  requests  and 
obtains  loan  funds  from  the  Secretary 
using  a  process  similar  to  the  process  for 
drawing  down  funds  for  other 
Department  of  Education  (ED)  programs. 
A  Level  1  originating  school  transmits  to 
ED  a  specific  Direct  Loan  funding 
request  that  is  separate  from  its  fading 
requests  for  other  programs  and  is  based 
on  immediate  disbursement  needs. 
Direct  Loan  capital  must  be  tracked 
separately  and  cannot  be  used  for 
purposes  other  than  making  Direct 
Loans.  The  electronic  transfer  of  funds 
uses  the  same  delivery  process  as  is 
used  for  the  Federal  Pell  Grant  Program. 
After  a  request  for  funds  is  received,  the 
Secretary  uses  the  Automated 
Clearinghouse  (ACH)  process  through 
the  Federal  Reserve  Banking  system  to 
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deposit  funds  in  a  school’s  designated 
bank  account.  Currently,  this  process 
takes  between  48  to  72  horirs  &t)ir.  the 
school’s  request  for  funds  until  the 
school’s  receipt  of  funds. 

After  receiving  funds  from  the 
Secretary,  a  school  disburses  funds  to 
students  by  issuing  checks  or  by 
crediting  their  accounts  at  the  school. 
Before  a  school  may  disburse  funds  to 
a  borrower,  the  school  must  ensure  that 
it  has  a  completed  and  signed 
promissory  note.  The  funds  received  by 
a  Level  1  originating  school  that  are 
intended  for  specific  borrowers  but  not 
disbursed  to  those  borrowers  may  be 
used  to  fund  other  borrowers.  After  the 
first  disbursement  is  made,  the  school 
must  record  the  actual  disbursed 
amount  and  the  date  of  the 
disbursement  in  the  loan  origination 
record  and  transmit  all  completed  loan 
records  and  promissory  notes  (if  not 
previously  submitted)  to  the  Servicer. 
The  school  transmits  subsequent 
disbursement  data  to  the  Servicer  as  the 
disbursements  occur. 

Functions  Performed  by  Level  2 
Originating  Schools 

A  Level  2  originating  school  is 
assisted  in  the  management  of  funds  by 
the  Servicer.  The  Servicer  reviews  the 
loan  origination  records  and  promissory 
notes  transmitted  by  the  school  before 
funds  are  disbursed.  The  promissory 
notes  must  be  correct  and  complete 
before  funds  can  be  disbursed.  The 
Servicer  initiates  the  transfer  of  funds  to 
the  school  three  days  prior  to  the 
anticipated  loan  disbursement  date  on 
the  basis  of  loan  origination  records  and 
the  completed  promissory  notes.  The 
school  receives  a  roster  from  the 
Servicer  identifying  each  borrower,  the 
anticipated  disbursement  date  and 
amount  to  be  disbursed  for  each 
borrower,  and  the  total  amount  of  funds 
received  by  the  school.  Through  the 
ACH  process,  the  funds  are  sent  to  the 
school’s  bank  within  48  to  72  hours 
following  the  initiation  of  the  transfer  of 
funds.  The  funds  received  by  a  Level  2 
originating  school  are  intended  for 
specific  borrowers  and  may  not  be  used 
to  fund  other  borrowers.  Level  2 
originating  schools  are  responsible  for 
reporting  actual  disbursement  data  to 
the  Servicer. 

Schools  That  Use  an  Alternative 
Originator 

The  alternative  originator  manages 
both  the  promissory  note  and  funds 
management  processes  for  schools  that 
use  the  alternative  originator.  These 
schools  transmit  the  data  necessary  for 
the  alternative  originator  to  generate  the 
promissory  note.  The  alternative 


originator  sends  the  promissory  note  to 
the  borrower.  The  borrower  must 
complete  the  promissory  note  and  send 
it  back  to  the  alternative  originator.  The 
alternative  originator  reviews  the 
promissory  note  before  funds  are 
disbursed.  The  promissory  note  must  be 
correct  and  complete  before  funds  can 
be  disbursed.  The  alternative  originator 
initiates  the  transfer  of  funds  to  Ae 
school  three  days  prior  to  the 
anticipated  loan  disbursement  date  on 
the  basis  of  the  loan  origination  records 
and  the  completed  promissory  notes. 

The  school  receives  a  roster  from  the 
alternative  originator  identifying  each 
borrower,  the  anticipated  disbursement 
date  and  amount  to  be  disbursed  for 
each  borrower,  and  the  total  amount  of 
funds  received  by  the  school.  Using  the 
ACH  process,  the  funds  are  sent  to  the 
school’s  bank  within  48  to  72  hours 
following  the  initiation  of  the  transfer  of 
funds.  The  funds  received  by  a  school 
using  the  alternative  originator  are 
intended  for  specific  borrowers  and  may 
not  be  used  to  fund  other  borrowers. 
Schools  that  use  the  alternative 
originator  are  responsible  for  repKirting 
actual  disbursement  data  to  the 
Servicer.  In  addition,  the  Secretary  may 
provide  additional  loan  counseling  to 
students  at  a  school  under  alternative 
origination. 

Federal  Direct  Plus  Loans 
Federal  Direct  PLUS  loans  are  made 
through  a  process  similar  to  the  one 
used  in  the  Federal  PLUS  loan  program. 
The  parent  obtains  an  Application  and 
Promissory  Note  (promissory  note)  from 
the  school  and,  after  completing  the 
promissory  note,  sends  it  to  the  school. 
The  school  completes  the  school  section 
of  the  promissory  note  and  forwards  it 
to  the  Servicer,  where  data  from  the 
note  is  key  entered  and  a  credit  check 
is  performed.  Alternatively,  a  school 
enters  data  from  the  note  using  the 
software  provided  and  electronically 
forwards  this  information  to  the 
Servicer  along  with  the  paper  copy  of 
the  promissory  note.  In  either  case,  the 
Servicer  performs  a  credit  check  to 
determine  whether  the  parent  has  an 
adverse  credit  history  and  notifies  the 
school  and  the  parent  of  the  results.  If 
the  loan  is  approved,  the  Servicer  sends 
a  disclosure  statement  to  the  parent.  If 
the  credit  check  indicates  an  adverse 
credit  history,  the  Servicer  advises  the 
parent  of  available  options;  for  example, 
the  parent  may  obtain  an  endorser 
without  an  adverse  credit  history.  If  the 
loan  is  approved  and  the  school  is  a 
Level  1  originating  school,  the  school 
may  draw  down  money  and  disburse 
loan  funds  in  the  same  manner  as  it 
would  for  other  loans  made  \mder  the 


Direct  Loan  Program.  If  the  sdiool  is  not 
a  Level  1  originating  school,  the 
Servicer  electronically  transmits  the 
funding  request  for  the  school  based  on 
the  loan  origination  records  and 
promissory  notes  that  the  Servicer  holds 
for  that  school. 

Reconciliation  of  Records  Performed  by 
All  Participating  Schools 

A  school  is  required  to  reconcile  cash 
and  individual  loan  records  monthly. 

To  reconcile  cash,  a  school  must 
provide  documentation  to  the  Servicer 
that  the  total  net  disbursements  minus 
cancellations,  plus  return  of  excess 
cash,  is  equal  to  the  amoimt  of  money 
the  school  has  drawn  down  during  a 
one-month  period.  Thisrprocess  must  be 
completed  by  the  end  of  the  next  month. 
For  example,  loan  records  and 
promissory  notes  for  all  disbursements 
and  cancellations  made  in  July  1995 
must  be  transmitted  to  the  Servicer  by 
the  end  of  August  1995.  To  reconcile 
loan  records,  a  school’s  records  must 
match  the  records  of  the  Servicer.  The 
software  that  is  provided  to 
participating  schools  is  designed  to 
assist  schools  in  this  reconciliation 
process. 

Administrative  Fees 

Level  1  originating  schools  will  have 
greater  responsibility  than  Level  2 
originating  schools  in  the  area  of  funds 
management.  Because  of  this  greater 
responsibility,  a  Level  1  originating 
school  will  receive  a  higher 
administrative  fee  than  a  Level  2 
originating  school.  The  HEA  does  not 
allow  a  school  that  participates  under 
alternative  origination  to  receive 
administrative  fees. 

Consortia 

A  consortium  of  schools  in  the  Direct 
Loan  Program  interacts  with  the 
Secretary  in  the  same  manner  as  other 
schools,  except  that  the  communication 
between  the  Secretary  and  the  schools 
in  the  consortium  is  consolidated  and 
channeled  through  a  single  point.  Each 
school  in  a  consortium  must  sign  the 
Direct  Loan  Program  participation 
agreement  with  the  Secretary  and  is 
responsible  for  the  information  it 
supplies  through  the  consortium.  If  a 
consortium  wishes  to  originate  loans, 
each  school  in  the  consortium  must  be 
eligible  to  originate.  The  consortium 
will  be  eligible  to  originate  at  the  most 
restrictive  level  any  school  in  the 
consortium  is  eligible  to  originate.  For 
example,  if  one  school  in  a  consortium 
is  eligible  to  originate  at  the  second 
level  and  the  other  schools  in  the 
consortium  are  eligible  to  originate  at 
the  first  level,  the  consortium  is  eligible 
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to  originate  only  at  the  second  level  of 
origination. 


Criteria  Chart 

The  following  chart  is  provided  to 
show,  in  a  summary  format,  the  criteria 
for  the  different  levels  of  origination. 


Any  differences  between  the  language  in 
the  chart  and  the  language  in  the  criteria 
announced  in  this  document  should  be 
resolved  in  favor  of  the  latter. 


Criteria  for  Loan  Origination.— 1995-1996  Academic  Year— an  X  Indicates  That  the  Criterion  Must  Be  Met 

To  Participate  at  the  Indicated  Origination  Level 


Criteria 


1 .  Be  currently  participating  in  the  Federal  Perkins  Loan  Program  or  the  Federal  Pell  Grant  Program  or,  for  a  grad¬ 
uate  or  professional  school,  a  similar  F>rogram. 

2.  If  participating  in  the  Federal  Perkins  Loan  Program,  not  have  exceeded  the  applicable  meiximum  default  rate 
under  section  462(g)  of  the  HEA. 

3.  Have  participated  in  at  least  one  of  the  student  financial  assistance  programs  under  title  IV  of  the  HEA  for  the 
three  years  immediately  preceding  July  1,  1995. 

4.  Not  be  provisionally  certified  to  participate  in  programs  under  title  IV  of  the  HEA . 

5.  Not  be  on  the  reimbursement  system  of  payment  in  the  Federal  Pell  Grant  Program  . 

6.  Not  have  received  notice  that  the  school  is  subject  to  an  emergency  action  or  a  proposed  or  final  limitation,  sus¬ 
pension,  or  termination  action  under  the  HEA. 

7.  Not,  in  the  opinion  of  the  Secretary,  have  had  severe  performance  deficiencies  for  any  of  the  programs  under  title 
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IV  of  the  HEA. 


Original 
level  2 


8.  If  participating  in  the  Federal  Pell  Grant  Program,  have  submitted  Student  Aid  Reports  on  a  timely  basis . 

9.  Not  be  overdue  on  Federal  cash  transaction  reports  required  under  title  IV  of  the  HEA . 

10.  Not  be  overdue  on  program  or  financial  reports  or  audits  required  under  title  IV  of  the  HEA . 

1 1 .  Provide  an  assurance  that  the  school  has  no  delinquent  outstanding  debts  to  the  Federal  Government  (subject  to 
certain  exceptions). 
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A  school  that  does  not  meet  the 
criteria  to  originate  loans  must  use  the 
services  of  an  alternative  originator. 

The  Secretary  may  allow  a  school  to 
originate  loans  at  a  level  for  which  it 
would  not  otherwise  be  eligible  if  the 
Secretary  determines  that  the  school  is 
fully  capable  of  originating  loans  at  that 
level.  The  Secretary  may  also  require  a 
school  that  meets  the  criteria  for  the 
second  level  of  origination  to  use  the 
services  of  an  alternative  originator  if 
the  extent  to  which  the  school  fails  to 
meet  other  criteria  merits  such  an 
action.  A  consortium  of  schools  may 
originate  loans  at  a  level  of  origination 
for  which  all  members  of  the 
consortium  are  eligible. 

Executive  Order  12866 

The  contents  of  this  annoimcement 
have  been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  the  Secretary  has  assessed 
the  potential  costs  and  benefits  of  the 
criteria  in  this  announcement. 

The  potential  costs  associated  with 
the  criteria  in  this  annoimcement  are 
those  resulting  from  statutory 
requirements  and  those  determined  by 
the  Secretary  to  be  necessary  for 
administering  this  program  effectively 
and  efficiently.  In  assessing  the 
potential  costs  and  benefits — both 
quantitative  and  qualitative — of  these 
criteria  the  Secretary  has  determined 
that  the  benefits  of  the  criteria  justify 
the  costs. 

The  Secretary  has  also  determined 
that  the  criteria  in  this  announcement 


do  not  unduly  interfere  with  State, 
local,  and  tribal  governments  in  the 
exercise  of  their  governmental 
functions. 

The  criteria  in  this  announcement  are 
consistent  with  the  requirements  of  the 
HEA  and  promote  the  President’s 
priorities. 

Waiver  of  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
The  Secretary  has  consulted  with  the 
members  of  tihe  Direct  Student  Loan 
Regulations  Negotiated  Rulemaking 
Advisory  Committee  in  the 
development  of  the  criteria  in  this 
announcement,  and  many  of  the 
comments  of  those  mem^rs  have  been 
adopted.  However,  the  timely 
implementation  of  the  Direct  Loan 
Program  for  the  1995-1996  academic 
year  does  not  permit  the  sohcitation  of 
further  public  comment  on  the  criteria 
for  origination  for  that  year. 

To  ensure  successful  implementation 
of  the  Direct  Loan  Program  in  the 
second  year,  schools  need  to  receive 
program  and  software  training,  integrate 
Direct  Loan  Program  materials  into 
school  publications,  and  interface  Direct 
Loan  software  and  origination 
procedures  with  the  spool’s  own 
systems  and  procedures.  The  Secretary 
believes  that  the  training  of  school 
personnel,  the  development  and 
distribution  of  materials,  and  the 
updating  of  Direct  Loan  systems  and 
procedures  must  begin  by  June  1994. 


These  preparations  require  that  the 
Secretary,  as  soon  as  possible,  initiate 
the  school  selection  process  and 
prescribe  the  standards  and  procedures 
for  the  origination  of  loans  by  schools 
that  are  considering  whether  to 
participate. 

The  increase  from  five  percent  of  new 
student  loan  volume  in  the  first  year  of 
the  program  to  40  percent  in  the  second 
year  means  that  the  number  of  schools 
participating  in  the  program  in  the 
second  year  is  likely  to  increase  from 
104  to  over  2,000.  In  light  of  the 
preparations  required  to  accommodate 
the  dramatic  growth  in  the  Direct  Loan 
Program  in  the  1995-1996  academic 
year,  the  Secretary  finds  that  the 
requirements  for  the  second-year 
implementation  of  the  program  do  not 
permit  the  solicitation  of  further  public 
comment  on  the  criteria  for  loan 
origination  in  that  year.  Therefore,  the 
Secretary  finds  that  such  a  solicitation 
would  be  impracticable  and  contreiry  to 
the  pubUc  interest  under  5  U.S.C. 
553(b)(B). 

Accordingly,  under  the  authority  of 
the  Higher  location  Act  of  1965,  as 
amended,  the  Secretary  announces  the 
criteria  for  loan  origination  for  the 
1995-1996  academic  year,  as  follows: 

Criteria  for  Loan  Origination — 1995- 
1996  Academic  Year 

I.  Origination 

(a)  To  be  eligible  to  participate  in  the 
first  level  of  origination  of  the  Direct 
Loan  Program,  a  school  must  meet  the 
following  criteria: 
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(1)  Be  currently  participating  in  the 
Federal  Perkins  lx>an  Program  or  the 
Federal  Pell  Grant  Program  or,  for  a 
graduate  and  professional  school,  a 
similar  program. 

(2)  If  participating  in  the  Federal 
Perkins  Loan  Program,  not  have 
exceeded  the  applicable  maximum 
default  rate  tmder  section  462(g)  of  the 
Higher  Education  Act  (HEA)  for  the 
most  recent  fiscal  year  for  which  data 
are  available. 

(3)  Have  participated  in  at  least  one  of 
the  student  financial  assistance 
programs  under  title  FV  of  the  HEA  for 
the  three  years  immediately  preceding  ‘ 
July  1, 1995. 

(4)  Not  be  provisionally  certified  to 
participate  in  programs  under  title  IV  of 
the  HEA. 

(5)  Not  be  on  the  reimbursement 
system  of  payment  in  the  Federal  Pell 
Grant  Program. 

(6)  Not  have  received  notice  that  the 
school  is  subject  to  an  emergency  action 
or  a  proposed  or  final  limitation, 
suspension,  or  termination  action  under 
section  428(b)(l)(T),  432(h),  or  487(c)  of 
the  HEA. 

(7)  Not,  in  the  opinion  of  the 
Secretary,  have  had  severe  performance 
deficiencies  for  any  of  the  programs 
under  title  IV  of  the  HEA,  including 
deficiencies  demonstrated  by  audits  or 


program  reviews  submitted  or 
conducted  during  the  five  calendar 
years  immediately  preceding  the  date  of 
application  to  participate  in  the  Direct 
Loan  Program.  These  performance 
deficiencies  may  also  include  the 
school’s  failure  to  fulfill  its 
responsibilities  as  an  originating  school 
in  Ae  program. 

(8)  If  participating  in  the  Federal  Pell 
Grant  Program,  have  submitted  Student 
Aid  Reports  on  a  timely  basis. 

(9)  Not  be  overdue  on  Federal  cash 
transaction  reports  required  under  title 
IV  of  the  HEA. 

(10)  Not  be  overdue  on  program  or 
financial  reports  or  audits  required 
under  title  IV  of  the  HEA. 

(11)  Provide  an  assurance  that  the 
school  has  no  delinquent  outstanding 
debts  to  the  Federal  Government,  unless 
(i)  those  debts  are  being  repaid  under  or 
in  accordance  with  a  repayment 
arrangement  satisfactory  to  the  Federal 
Government,  or  (ii)‘ the  Secretary 
determines  that  the  existence  or  amount 
of  the  debts  has  not  been  finally 
determined  by  the  cognizant  Federal 
agency. 

(b)  To  be  eligible  to  participate  in  the 
second  level  of  origination,  a  school 
must  meet  the  criteria  in  part  1  (a)(5), 

(6),  and  (7)  of  this  announcement. 


II.  Alternative  Origination 

A  school  participating  in  the  Direct 
Loan  Program  that  is  not  eligible  to 
originate  loans  imder  part  I  of  this 
aimouncement  must  use  the  services  of 
an  alternative  originator. 

III.  Determination  of  Origination  Status 

The  Secretary  may  allow  a  school  to 
originate  loans  at  a  level  for  which  it 
would  not  otherwise  be  eligible  if  the 
Secretary  determines  that  the  school  is 
fully  capable  of  originating  loans  at  that 
level.  The  Secretary  may  also  require  a 
school  that  meets  the  criteria  for  the 
second  level  of  origination  to  use  the 
services  of  an  alternative  originator  if 
the  extent  to  which  the  school  fails  to 
meet  other  origination  criteria  merits 
such  an  action.  A  consortium  of  schools 
may  originate  loans  at  a  level  of 
origination  for  which  all  members  of  the 
consortium  are  eligible. 

(Authority:  20  U.S.C.  1087a  et  seq) 

Dated:  April  14, 1994. 

Richard  W.  Riley, 

Secretary  of  Education.  , 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.268,  Federal  Direct  Student  Loan 
Program) 

(FR  Doc.  94-9851  Filed  4-25-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210  and  249 

[Release  Nos.  33-7054;  34-33919; 
International  Series  Release  No.  654;  File 
NO.S7-11-94] 

RIN  3235-AD70 

Selection  of  Reporting  Currency  for 
Financial  Statements  of  Foreign 
Private  Issuers  and  Reconciliation  to 
U.S.  GAAP  for  Foreign  Private  Issuers 
With  Operations  in  a  Hyperinflationary 
Economy 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  amend  Regulation  S-X  and  Form  20- 
F  to  facilitate  the  registration  and 
reporting  by  foreign  private  issuers.  The 
changes  proposed  today  allow  foreign 
issuers  flexibility  in  the  selection  of  the 
reporting  currency  used  in  filings  with 
the  Commission  and  streamline 
financial  statement  reconciliation 
requirements  for  foreign  private  issuers 
with  operations  in  countries  with 
hyperinflationary  economies. 

DATES:  Comments  should  be  received  on 
or  before  July  25, 1994. 

ADDRESSES:  Comment  letters  should 
refer  to  File  Number  S7-11-94  and 
should  be  submitted  io  triplicate  to 
Jonathan  G.  Katz,  Secretary,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  The  Commission  will  make  all 
comments  available  for  public 
inspection  and  copying  in  its  Public 
Reference  Room  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Camali,  Office  of  the  Chief 
Accountant.  Division  of  Corporation 
Finance  at  [202)  272-2553  U.S. 
Securities  and  Exchange  Commission. 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  As 
described  in  detail  below,  the 
Commission  is  proposing  to  revise  Rule 
3-20  •  of  Regulation  S-X  2  and  to  amend 
Form  20-F  3  under  the  Securities 
Exchange  Act  of  1934.  * 

I.  Introduction 

The  Commission  is  proposing  today 
to  facilitate  registration  and  reporting  by 
foreign  private  issuers,  by  allowing 
flexibility  in  the  selection  of  the 
reporting  currency  used  in  filings  with 


•17  011210.3.20 
J17ait210. 

’  17  Olt  249.220L 
*  15  U.S.C  78a  et  seq. 


the  Commission  and  by  streamlining 
financial  statement  reconciliation 
requirements  for  foreign  private  issuers 
with  operations  in  countries  with 
hyperinflationary  economies.  As 
proposed,  a  foreign  private  issuer  could 
state  amounts  in  its  financial  statements 
in  any  currency  which  it  deemed 
appropriate  so  long  as  it  reports  to  a 
majority  of  its  nonaffiliated 
securityholders  using  that  cuirency.  In 
addition,  a  foreign  private  issuer  that 
accounts  for  its  operations  in 
hyperinflationary  environments  in 
accordance  with  International 
Accounting  Standard  No.  21,  ‘*The 
Effects  of  Changes  in  Foreign  Exchange 
Rates.”  as  amended  in  1993  (“IAS  21”). 
would  not  need  to  reconcile  the 
differences  that  would  have  resulted 
fi-om  application  of  the  U.S.  standard. 
Statement  of  Financial  Accounting 
Standards  No.  52,  "Foreign  Currency 
Translation”  (“SFAS  52"). 

II.  Reporting  Currency  of  Foreign 
Private  Issuers 

A.  Selection  of  a  Reporting  Currency 

Currently,  the  Commission’s  rules' 
require  a  foreign  issuer  to  present  its 
financial  statements  in  the  currency  of 
either  its  country  of  incorporation  fx  of 
its  primary  economic  environment.  This 
requirement  has  been  increasingly 
troublesome  for  foreign  companies 
entering  the  U.S.  market,  and  the  staff 
has  received  a  number  of  requests  fm 
accommodation.  Some  foreign  issuers 
that  have  histoncally  reported  in  their 
domestic  market  using  the  U.S.  dollar 
seek  to  report  on  that  basis  in  the  U.S., 
but  current  rules  would  not  permit  than 
to  do  so  in  filings  with  the  Cconmission. 
In  addition,  the  issue  of  reporting 
currency  is  particularly  troublesome  for 
foreign  private  issuers  that  operate  in 
several  countries  or  have  securities 
traded  in  a  number  of  markets.  For  such 
companies,  the  country  of  incorporation 
may  be  a  matter  of  convenience  or  may 
account  only  for  a  limited  part  of  its 
business  activity;  no  single  economic 
environment  may  be  dominant  to  its 
operations  or  shareholder  base.  In  these 
circumstances,  management  may  wish 
to  select  a  reporting  currency  chiefly  on 
the  basis  of  its  familiarity  to  and 
acceptance  by  the  international  markets. 
Some  multinational  companies  state 
amounts  in  their  financial  statements  in 
different  currencies  in  different  trading 
markets,  either  by  choice  or  by  mandate 
of  the  various  jurisdictions. 

To  address  these  difficulties,  the 
Commission  is  proposing  to  revise  Rule 
3-20  of  Regulation  S-X  to  permit  a 
foreign  issuer  to  state  the  amounts  in  its 
primary  financial  statements  using  any 


currency  in  which  it  reports  to  a 
majority  of  its  nonaffiliated 
securityholders.*  The  amendment 
would  require  specific  disclosure  in  a 
note  to  the  financial  statements  if  the 
currency  in  which  the  issuer  expects  to 
declare  any  dividends  is  different  from 
the  reporting  currency,  or  there  are 
material  exchange  restrictions  affecting 
the  reporting  currency  or  the  currency 
in  which  dividends  are  paid.  The  rule 
as  proposed  to  be  amended  would  not 
limit  a  foreign  issuer’s  choice  of 
reporting  currency.  Management  should 
be  in  the  best  position  to  determine 
which  reporting  currency  is  most 
relevant  to  the  issuer’s  investors,  taking 
into  consideration  the  effects  of  that 
choice  on  the  measurement  of 
operations  in  the  hyperinflationary 
environments  in  which  the  issuer  does 
business. 

'The  Commission  recognizes  that  the 
choice  of  reporting  currency  can  affect 
trends  in  sales,  net  income,  working 
capital,  and  similar  items  depicted  in 
the  financial  statements.  Also, 
depending  on  the  reporting  currency, 
measurement  differences  arise  if  the 
issuer  has  material  operations  in  a 
hyperinflationary  environment.*  Such 
consequences  of  the  reporting  currency 
selection  arise  for  domestic  and  foreign 
companies  alike,  particularly  if  they 
have  substantive  operations  in  more 
than  one  country.  To  the  extent  that 
depicted  trends  and  reported  results  are 
affected  by  exchange  rate  fluctuations, 
explanatory  disclosure  should  be 
provided  in  filings  with  the  Commission 
as  part  of  the  explanation  of  the  material 
changes  fi’om  year  to  year  required  in 
management’s  discussion  and  analysis.  2 

The  Commission  has  previously 
addressed  accounting  for  transactions  in 
multiple  currencies,  noting  the 
significant  differences  in  economic 


>  An  issuer  could  furnish  to  some  or  all  of  its 
securityholders  financial  statements  with  amounts 
in  currencies  other  than  the  one  selected  as  its 
reporting  currency  for  purposes  of  filings  with  the 
Commission  so  long  as  it  also  delivered  to  a 
majority  of  its  unaffiliated  securityholders  financial 
statements  with  amounts  stated  in  the  reporting 
currency  used  in  its  Commission  filings. 

*SFAS  52  requires  that  the  underlying 
transactions  of  operations  in  hyperinflationary' 
environments  be  measured  in  the  reporting 
currency,  which  may  differ  from  company  to 
company,  rather  than  in  the  currency  of  the 
operation’s  primary  economic  environment. 
Differences  may  also  arise  because  some  issuers, 
which  prepare  their  primary  financial  statements  in 
accordance  with  accounting  principles  of  other 
jurisdictions,  measure  transactions  using  the 
functional  currency  of  that  business,  with  the 
results  restated  for  changes  in  price-level  and  then 
translated  to  the  reporting  currency.  An 
aocofXBnodation  to  issuers  that  account  for 
operations  in  hyperinflationary  environments  using 
a  method  that  differs  from  that  required  by  U.S. 
GAAP  is  discussed  In  a  later  section  of  this  release. 

’17  CFR  229.303. 
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substance  that  may  exist  among 
seibsidiaries,  -divtskms,  and  similar 
operations  that  operate  in  diSepent 
economic  environments.*  At  diat  time, 
the  Omimission  noted  the  need  for 
registrants  to  provide  more  inf  ormation 
about  the  material  functional  currencies 
of  foreign  operations,  and  observed  diat 
disaggregate  disdosure  about 
particular  operations  may  be  necessary 
in  some  circumstances.  Also,  in 
response  to  the  requirements  of  Item 
303  erf  Regulation  S-K  {“Management's 
Discussion  and  Analysis'”)  of  Regulation 
S-K,9  as  weD  as  the  comparable  sections 
presented  in  Item  9  of  Form  20-F,  ‘o 
registrants  are  expected  to  quantify  and 
discuss  material  financial  statement 
effects  attributable  solely  to  variations 
in  currency  exchange  rates,  as  well  as 
any  material  consequences  of  exchange 
rate  dianges  on  operations  and  business 
strategies. 

Ck>nunent  is  requested  on  the  need  for 
accommodation  with  respect  to 
reporting  currency,  and  whether  the 
proposed  revisions  adequately  address 
these  needs.  Comment  is  also  requested 
as  to  whether  the  financial  statements, 
tdi:en  together  with  the  disclosures 
described  above,  will  provide  investors 
with  adequate  and  meaningful 
information.  What  additio^ 
quantitative  or  other  disclosures  may  be 
necessary  to  fully  in'form  investors 
regarding  operations  and  transactions 
xx>nduct^  in  currencies  other  than  the 
reporting  currency?  Comment  is  also 
requested  as  to  whether  the  rule  should 
be  amended  to  allow  only  the  additional 
latitude  of  use  of  the  currency  of  the 
coimtry  in  which  a  majority  of  the 
issuer’s  shareholders  reside,  or  «inply 
to  allow  the  additional  altMuative  of 
reportii^  in  U.S.  dollars  even  if  it  is  not 
the  issuer’s  primary  economic 
environment.  Are  there  circumstanoes 
in  which  the  reporting  currency  Arnold 
be  limited  to  tl^  currency  of  the  issuer’s 
country  of  incorporation,  or  whether  the 
selection  of  a  repKirting  currency  shmild 
be  affected  by  (a)  the  existence  of 
hyperinflation  in  a  predominant  or 
significantt  currency  itsed  by  the  issuer, 
(b)  a  high  proportion  of  operating  cash 
flows  denominated  in  a  single  currency, 
fc)  exchange  restrictions  on  the 
reporting  currency  or  underlying 
currencies,  or  f d)  other  f^ors? 
Commmxtecs  feoammending  restriction 
of  an  issuef’*s  choice  of  reporting 
currency  should  indicate  the 

'*5ee  FiiiBBcial  Reporting  Policy  501  eu. 
“Discloaure'CaQmcknstlons  Xeiatod  4o  Faraign 
Opsntians  «ad  Foreign  Ourancy  Translation 
Effects.” 

•nrCFR  229J03. 

•0 17  CFR  249.220f. 


appropriate  criteria  or  other  measures 
that  would  identify  situeftions 
warrantii^  restrk^on  of  the  Teporting 
currency.  Comment  is  also  requested 
regarding  whether  the  issuer  ^ould  be 
required  to  furnish  financial  statements 
in  the  sheeted  reportiitg  crnTerrcy  to  all 
unrffiliated  shareholdere,  rather  than  to 
only  a  majority;  whether  the  issuer 
should  not  be  permitted  to  select  a 
reporting  currency  for  purposes  of 
filings  with  the  Commission  which 
differs  fiom  that  used  in  reports 
distributed  to  investors  in  other  major 
trading  maihets;  and  whether  a 
requirement  limiting  the  issuer  to  a 
single  currency  in  all  distributions  of  its 
primary  finemcial  statements  would  be 
desirable  or  feasible. 

Increased  flexibility  in  the  selection  of 
a  reporting  currency  may  raise 
significant  issues  with  respect  to  how 
the  foreign  private  issuer’s  underlying 
transactions  should  be  measured.  The 
Commission  invites  comment  on  two 
measurement  approaches,  which  are 
described  below. 

Under  Approach  A,  the  issuer  would 
measure  separately  its  -own  transactions, 
and  those  of  each  of  its  material 
operations  (for  example,  branch, 
divishm,  subsidiaiy,  or  joint  venture.) 
that  is  included  in  the  issuer’s 
consolidated  financi^  statements  and 
located  in  a  non-hyperinflationary 
envircmmenl.  using  the  particular 
currency  of  the  primary  economic 
environment  in  which  the  issuer  or  the 
operation  conducts  its  business.” 
Financial  statement  amounts  so 
determined  would  be  translated  to  the 
reporting  currmrey  using  the 
methodology  that  is  prescribed  1^  SFAS 
52  for  translation -of  financial  statements 
from  a  functional  currency  to  a 
reporting  currency.  Under  that  method, 
(a)  bH  balance  sh^t  amounts  are 
translated  into  the  reporting  currency  at 
the  exchange  rate  at  “Ae  balairce  ^heet 
date,  (b)  all  revenues,  e)^penses,  gains, 
and  losses  are  translated  at  the  exchange 
rate  existing  at  the  time  of  the 
transaction  or,  if  approjniate,  a 
weighted  average  of  the  exchange  rates 
during  the  period  or  year,  and  all  the 
transl^on  oflects  of  cxchaDge  ratte 
changes  are  included  as  a  separate 
component  (“cumulative  translation 
adjustment’’)  of  shareholders’  equity. 

An  issuBT  with  B  material -operation '■in  a 
hyperinilationat^  environment  -would  measure  the 
transactions  ofthe  eperation  in -the  seporting 
currency  pursuant  to  SFAS  52,  except -that  no 
reconciliation  to  that  method  wov/ld  be  required  in 
some  circumstances  ff  the  proposal  relating  to 
issuers  with  operations  in  hypermOationaiy 
enviroranents.  -discussed  in  Section  ID  -of  -this 
-release,  is  adopted. 


Under  Af^roach  B,  all  transactions  <rf 
the  issuer  and  hs  subsidiaries  would  be 
measured  (or  remeastired  if  not  so 
measured  initiaTfy)  using  fhe  reporting 
curreiKy, -except  that  transactions  of 
each  of  its  material  forei^  operations 
(for  example,  branch,  division, 
subsidiary,  or  joint  venture)  included  in 
the  consolidated  financial  startements 
and  located  in  a  non-hyperinflationary 
environment  would  be  measured  using 
the  particular  currency  “of  the  primary 
economic  environment  in  which  the 
foreign  operation  -conduerts  its  business. 
Financial  statement  amounts 
determined  for  the  material  foreign 
operations  of  the  issuer  would  be 
translated  using  the  methodology 
prescribed  by  SFAS  52  for  translation  of 
financial  statements  from  a  functional 
currency  to  a  reporting  currency,  as 
described  above. 

Under  both  approaches,  the  effects  of 
exchange  rate  changes  between 
transaction  date  and  settlement  date  of 
transactions  denominated  in  a  currency 
other  than  the  currency  of  measurement 
would  be  included  in  income.  Monetary 
assets  and  habihties  of  the  issuer  and  its 
operations  that  are  not  denominated  in 
the  currency  of  measurement  would  be 
translated  at  the  exchange  rate  at  the 
balance  sheet  date  with  the  effects  of 
exchange  rate  changes  included  in 
income.  12 

Under  Approach  A,  the  neporting 
currency  is  treated  as  a  currency  of 
display,  with  no  currency  exchange 
gains  or  losses  lecogniaed  in  income 
solely  as  a  resuh  of  the  selection  of  a 
pMuticuiar  reporting  currency.  A 
hypothetical  issuer  with  operations  in 
each  of  three  (non-hyperinflattionary) 
countries  would  depict  the  same 
relation^ps  (e^.,  return  on  assets  or 
equity,  debt  to  equity  ratio,  gross  profit 
margin,  turnover  ratios)  in  its  annual 
financial  statements,  regardless  of  where 
its  parent  company  is  domiciled  or 
which  reporting  currency  that  it  selects. 
Determinations  of  “lower  of  cost  or 
market”  and  “net  reabzable  value" 
which  are  necessary  under  GAAP  with 
respect  to  assets  of  the  issuer  and  its 
oomponent  operations  will  be  made  in 
the  currency  of  that  operation’s  primary 
economic  environment. 

Under  Approach  B,  the  effects  of 
changing  exchange  rates  between  the 
reporting  currency  and  aity  other 
currency  in  which  monetary  assets  and 
liabilities  of  the  issuer’s  parent  oorapany 
and  of  its  snnifaily  domiciled 

12  Neifherapproar.h  A -nor  B -aflacts  aooounting  for 
foreign  unrencytiBnsactionsw  defined  in  SFAS 
52.  The  Commisaion  is  not  ju-opoaing  to  revise,  and 
is  not  considering  revision-of  the  requirements  with 
resjjectto,  accounting  for  loreign  currency- 
transaotions  under  SFAS  S2. 
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subsidiaries  are  denominated  would  be 
reflected  as  a  component  of  income 
(“transaction  gain  or  loss”). 
Determinations  of  “lower  of  cost  or 
market”  and  “net  realizable  value” 
which  are  necessary  under  GAAP  with 
respect  to  assets  of  the  issuer’s  parent 
company  and  similarly  domiciled 
subsidiaries  will  be  made  in  the 
reporting  currency,  while  these 
determinations  with  respect  to  foreign 
operations  will  be  made  in  the  currency 
of  that  operation’s  primary  economic 
environment.  A  hypothetical  issuer  with 
operations  in  each  of  three  countries 
could  depict  different  financial 
statement  relationships  [e.g.,  return  on 
assets  or  equity,  debt  to  equity  ratio, 
gross  profit  margin,  turnover  ratios), 
depending  on  both  factors — the  country 
in  which  its  parent  company  is 
domiciled  and  the  reporting  currency 
that  it  selects,  imless  the  issuer  has  an 
immaterial  amount  of  nonmonetary 
assets. 

Comment  is  requested  as  to  which 
approach  would  better  meet  the  needs 
of  issuers  and  investors.  Commenters 
should  indicate  whether  one  approach 
or  the  other  should  be  mandated  or 
prohibited  under  particular 
circumstances:  and  whether  particular 
disclosures,  in  addition  to  an 
explanation  of  the  accoimting  policy 
followed,  should  be  required. 
Commenters  should  consider  whether 
an  issuer  that  distributes  financial 
statements  stated  in  more  than  one 
currency  in  different  markets,  either  by 
election  or  mandate  of  particular 
jurisdictions,  should  be  required  to  use 
one  method  or  the  other  in  those 
financial  statements;  or  whether 
additional  disclosures  should  be 
required.  Commenters  should  consider 
whether  additional  guidance  concerning 
translation  to  the  selected  reporting 
currency  is  necessary. 

B.  Changes  of  Reporting  Currency 

The  proposed  revisions  to  Rule  3-20 
also  codify  staff  practice  regarding 
changes  in  reporting  currency.  The  staff 
has  addressed  situations  in  which  an 
issuer  proposes  to  change  its  reporting 
currency  because  of  a  change  of  its  place 
of  incorporation  or  of  its  primary 
economic  environment,  as  well  as  when 
characteristics  of  its  shareholder  base 
have  changed.  The  proposed  revisions 
specify  that  the  financial  statements  for 
all  periods  presented  should  be  stated  in 
the  same  reporting  currency.  In  the 
event  that  an  issuer  elects  to  change  its 
reporting  currency,  the  proposed 
revisions  require  that  the  financial 
statements  of  periods  prior  to  the 
change  be  comprehensively  recast  as  if 
the  new  reporting  currency  had  been 


used  since  at  least  the  earliest  period 
presented  in  the  filing.  ^  3  Under  this 
method,  the  income  statement  and 
statement  of  cash  flows  would  be 
translated  into  the  new  reporting 
currency  using  an  appropriately 
weighted  average  exchange  rate  for  the 
applicable  period,  and  the  balance  sheet 
would  be  translated  using  the  exchange 
rate  at  the  end  of  the  applicable  period. 
Comprehensive  translation  into  a  single 
reporting  currency  for  all  periods 
presented  appears  necessary  to  depict 
trends  consistently  and  maintain  other 
relationships  within  the  financial 

statements.i4 

Comment  is  requested  as  to  whether 
the  financial  statements  should  be  recast 
for  all  periods,  rather  than  only  for  all 
periods  presented,  in  order  to  allocate 
more  exactly  the  effect  of  the  change  in 
reporting  currency  between  retained 
earnings  and  the  cumulative  translation 
adjustment.  Comment  is  also  requested 
as  to  whether  other  methods  of 
adjusting  prior  periods  should  be 
acceptable  alternatives  when  a  change 
in  reporting  currency  is  adopted. 
Commenters  are  asked  to  address 
whether  the  selection  of  either 
Approach  A  or  Approach  B  described 
above  with  respect  to  measurement  of 
the  issuer’s  vmderl)dng  transactions 
should  affect  the  presentation  of  periods 
prior  to  a  change  in  reporting  currency. 
Comment  is  also  requested  if  the 
proposed  rule  should  require  disclosure 
of  the  reason  why  the  issuer  changed  its 
reporting  currency. 

m.  Foreign  Issuer  Operations  in  a 
Hyperinflationary  Economy 

A  foreign  issuer  that  has  material 
operations  in  a  currency  of  a  country 
with  a  hyperinflationary  economy  must, 
for  purposes  of  reconciliation  to  U.S. 
GAAP,  measure  those  operations  in  the 
issuer’s  reporting  currency.^s  However, 


>3  A  change  in  the  reporting  currency  may  or  may 
not  be  coincident  with  a  change  in  the  currency  of 
the  primary  economic  environment  in  which  the 
operations  exist.  The  U.S.  accounting  guidance 
applicable  to  a  change  in  an  entity’s  functional 
currency  appears  in  paragraph  9  of  SPAS  52.  The 
effects  of  differences  between  the  method  of 
accounting  in  the  primary  financial  statements  for 
a  change  in  functional  currency  and  the  method  of 
accounting  prescribed  by  U.S.  GAAP  should  be 
explained  and  quantified  where  reconciliation  is 
required  pursuant  to  Item  17  or  Item  IS  of  Form  20- 
F. 

At  least  one  other  jurisdiction  permits  issuers 
to  recalculate  the  prior  years'  data  by  means  of  a 
“convenience  translation”  of  the  former  reporting 
currency  to  the  new  currency  using  the  exchange 
rate  prevailing  when  the  change  of  reporting 
currency  is  implemented.  See  Emerging  Issues 
Committee  of  the  Canadian  Institute  of  Chartered 
Accountants.  Issue  No.  11  (December  15.  1989), 
“Changes  in  Reporting  Currency”. 

SFAS  52  governs  the  accounting  for  operations 
in  hypierinflationary  environments.  Paragraph  11  of 


the  accounting  principles  of  most  other 
countries  require  or  permit  the  foreign 
issuer  to  measure  operations  in 
hyperinflationary  environments  in  the 
local  currency,  restated  for  the  effects  of 
changing  prices,  and  then  translated  to 
the  reporting  currency. 

Because  devaluation  of  a  currency  is 
usually  not  equivalent  to  the  effect  of 
inflation  on  that  currency’s  purchasing 
power,  the  remeasurement  process 
required  by  U.S.  GAAP  will  not  produce 
the  same  results  as  the  restate-translate 
method  often  followed  by  foreign 
issuers.  The  staff  has  addressed  a 
number  of  requests  by  foreign  issuers  for 
accommodation  with  respect  to  the 
requirement  to  quantify  effects  of 
differences  between  the  methods  of  * 
accounting  for  hyperinflationary 
operations.  Foreign  issuers  cite  the  cost 
and  complexity  involved  in  such  a 
reconciliation,  as  it  effectively  may 
require  duplicate  recordkeeping  in  both 
the  reporting  currency  and  &e  local 
currency  of  the  operation.  Foreign 
issuers  have  observed  that  amoimts 
which  would  be  produced  by 
application  of  SFAS  52  will, 
nevertheless,  not  be  comparable  to  an 
identically  situated  U.S.  company  if  the 
reporting  currency  of  the  foreign  issuer 
is  not  U.S.  dollars.18 
To  address  these  concerns,  the 
Commission  is  proposing  to  eliminate 
the  requirement  of  Items  17  and  18  of 
Form  20-F  that  an  issuer  quantify  the 
effects  on  financial  statements  of  its  use 
of  a  translation  methodology  for 
operations  in  a  hyperinflationary 
environment  which  differs  from  SFAS 
52  so  long  as  it  conforms  with  IAS  21, 
provided  that  the  method  used  is 
consistently  applied  in  all  periods.  IAS 
21,  as  amended  in  1993,  requires  that 
amounts  in  the  financial  statements  of 
the  hyperinflationary  operation  be 
restated  for  the  effects  of  changing 
prices  in  accordance  with  International 
Accoimting  Standard  No.  29,  "Financial 
Reporting  in  Hyperinflationary 
Economies”  (“IAS  29”),  and  then 
translated  to  the  reporting  currency, 
Comment  is  requested  on  the  need  for 
accommodation  with  respect  to  the 


that  standard  deRnes  a  hyperinflationary 
environment  as  "one  that  has  cumulative  inflation 
of  approximately  100  percent  or  more  over  a  3-year 
period.” 

>bSFAS  52  would  require  measurement  of  the 
operation’s  transactions  in  the  foreign  issuer’s 
reporting  currency,  while  the  U.S.  company  would 
measure  the  operation’s  transactions  in  U.S  dollars. 

ir  Issuers  may  elect  either  of  two  methods 
described  by  LAS  29:  (a)  Restatement  of  historical 
cost  amounts  into  units  of  currency  that  have  the 
same  general  purchasing  power  (historical  cost/ 
constant  currency  method),  or  (b)  measurement  at 
current  cost,  with  amounts  for  prior  periods 
restated  for  changes  in  the  general  level  of  prices 
(current  cost  method). 


Federal  Register  /  59,  No.  ^0  /  Tuesday,  A{nril  26,  1994  /  Proposed  Reles 


2iei3 


accounting  for  hypermflationaiy 
operations,  and  «\^etherllie  proposed 
revisions  adequatdy  edtbess  those 
needs.  Gonuoeat  is  also  requested  «s  lo 
whether  imancial  statements  aiul 
accffisapanying  TOcoDciUation  produced 
on  the  basis  pennitted  by  the  proposal 
would  provide  mvestors  with  ad^uste 
and  meaningful  information..  Commeoit 
is  requested  reading  wh^ber  IAS  Z9 
provides  suHtcient  guidanoe  to  ensure 
appropriate  application  of  both  the 
current  cost  method  and  the  historical 
cost/constant  currency  method,  or 
whether  only  one  or  the  other  of  the  two 
methods  sluwld  be  pennitted  without 
reconciliation. 

rV.  Cost-Benefit  Analysis 

To  evaluate  fully  die  costs  and 
benefits  associated  with  the  proposed 
amendment  to  Rule  3-^  of  Regulation 
S-X  and  Form  20-^  under  the  Exchange 
Act,  the  Commission  requests 
commenters  to  provide  views  and 
empirical  as  to  the  cos^  and 
benefits  associated  with  such  proposals. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  60S(b)L  the  Chairman  of 
the  Commission  has  certified  that  the 
proposed  revisions  to  rules  and  forms 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Members  of  the  public  who  wish  to 
obtain  a  copy  of  die  Regulatory 
Flexibility  Certification  should  contact 
Wayne  E.  Camall,  (2021  272-2553, 

Office  of  Chief  Accountant,  £h  vis«n«tf 
Corporation  Finance,  Securities  end 
Exchange  Commission,  450  Fifih  Street 
NW.,  Weshlngtw  DC  20549. 

VI.  General  Requests  for  Comments 

Any  intBrested  person  wishing  to 
suhimt  comments  on  any  aspect  of  the 
amendmenls  to  iotms  and  rules  that  are 
subject  to  this  release  sere  requested  to 
do  so.  Commeoits  should  be  submitted 
in  triplicate  to  IrgiathanG.  Katz, 
Secretary  ,  U.S.  Securities  and  Exchange 
Commisstax,  450  Fifth  Street  NW^. 
Washington,  DC  20&49  end  daouki  refer 
to  file  SHnnber  57-1 1-94. 

Vn.  Statutory  Bases 

The  amendmasts  to  the  Commisskin's 
rules  and  focms  are  being  proposed 
pursuant ito  sectknts  B(bl,  4A.,  12, 13.,  14, 
15, 16  and  23  of  the  Securities  Exchange 
Act  of  1934. 

List  of  Subjects  in  17  CFR  Parts  210and 
249 

Accountntg.  Reporting  and 
recoit&eeping  requirements.  Securities. 


Text  of  Rule  and  Form  Amendments 

In  accordance  widr  the  foregoing,  title 
17,  chapter  II  ofihe  Code  oIFeder^ 
Regulations  is  proposed  to  he  amended 
as  follows: 

PART  2tO-^PORM  AND  CONTENT  OF 
AND  REQUfREMENTSFOR  FTNANCtAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECimmES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTTLlTr  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

L.  The  authority  citstina  for  part  210 
is  revised  to  read  «  follows: 

Autharlty;  15  U.S.C.  77f,  77g.  77h,  77j,  77s, 
77aa(25).  77«a(26),7«f.  7em.  TBn.  TMd), 
78w(a3. 7efl(dJ,  79e(lb),  79|(a),  Tta. 

80a-«,  400-20, 400-^9,  80a-3Q.  S0a-S7a. 
unless  otherwise  noted. 

2.  By  revising  §  210.3—20  to  read  es 
follows: 

§2ttL3-^  Ounaocylorflnanciai 
statements  ol  foreign  priv^  issuers. 

(a)  A  foreign  private  issuer,  as  defined 
in  §  230.405  of  this  chapter,  shall  state 
amounts  in  its  primary  financial 
statements  m  the  curx^acy  in  which  it 
reports  in  its  financial  statements  that 
are  distributed  to  the  majority  of  its 
nonaffihated  shareholders. 

(b)  The  currency  in  which  amounts  in 
the  financial  statements  are  stated  shall 

'  be  disclosed  prominently  on  the  face  of 
the  6TWMB>r.iAJ  etatenmnts.  if  di vadends  on 
publicly-held  equity  securities  will  be 
declared  in  a  curreacy  other  than  the 
reporting  currency, «  note  to  the 
financial  statements  shall  identify  that 
currency.  If  there  are  material  exchange 
restrictions  or  controls  teiatmg  to  the 
issuer’s  reporting  currency,  the  currency 
of  the  issuer’s  domicile,  or  the  •currency 
in  which  the  issuer  will  pay  dividends, 
prominent  dnclosure  of  this  fact  dtall 
be  made  in  the  financial  Statements.  If 
the  reporting  currency  is  not  the  LI5. 
dollar,  dollar-equivalenft  financial 
statements  or  ocmvefnence  trsnriatians 
shall  not  be  presented,  except  a 
translation  may  be  presented  off  the  most 
recent  fiscal  year  and  any  stdssequent 
interim  period  presented  using  the 
exchange  rate  as  orf  the  most  recent 
balaiKe  rtmet  included  in  the  filing, 
exceptt  that  a  rate  as  of  the  most  recent 
practic^e  date  shall  be  used  if 
materially  different. 

ici  ffthiefiTiannial  statements  of  a 
fore^  pri  vate  issuer  are  stated  in  a 
currency  of  a  country  that  bas 
experisnoed  camulf^ve  inflationary 
effects  exceeding  a  lotal  of  100  percent 
over  the  most  reoent  three  year  period, 
and  have  not  been  ^recast  lor  dtberwiae 


supplemented  to  indade  informatien  on 
a  historical  cost/coBStant  currency  or 
cuireat  cost  basis  prescrfired  or 
pennitted  by  appropriate  authoritative 
standards,  issuer  shall  present 
supplement«y  information  to<)aantify 
the  effects  ofchan^ng  prices  upon  its 
financial  position  and  results  ctf 
operations. 

(d)  Either. 

f  1]  Appnxich  A  'Notwithstanding  the 
currency  selected  for  reporting 
purposes,  the  issuer  sh^  measure 
separately  its  own  traasactkms,  and 
those  of  eadi  of  its  material  operations 
(e.g.,  branches,  divisians,  sub^iaries, 
joint  ventvues,  and  similar  erstkies)  that 
is  induded  in  the  issuer’s  conreUdoted 
financial  stateraeots  and  iMk  located  in 
a  hyperinilationary  envirooiBeat,  using 
the  pffltjoulflT'Ourrency'Oftihe  primary 
economic  enviroofloent  in  which  the 
issuer  or  the  operatkm  canducts  its 
business.  Balance  sheet  amounts  so 
deteonioed  shall  be  translated  into  the 
reporting  •ciUTextcy  at  the  exchange  rate 
at  the  balance  sheet  date;  all  revenues, 
expenses,  .gains,  aiul  losses  shall  be 
translated  at  the  exchange  rate  exisUi^ 
at  the  time  of  the  transaction  if 
appropriate,  a  weighted  average  of  the 
exchange  rates  during  the  period;  and 
all  translation  effects  of  exchange  rate 
changes  shall  be  included  as  a  separate 
component  (“cumulative  trmislatian 
adjustment’’!  of  shareholders’  equity. 

For  purposes  of  •this  paragraph,  the 
currency  of  an  operation’s  primary 
economic  envircmment  is  normally  the 
currency  in  which  cash  is  primarily 
general^  and  expended;  a 
hyperinflation  ary  environment  is  one 
that  has  cumulative  inflation  of 
approximately  100%  or  more  over  the 
most  recent  three  year  period. 
Departures  from  the  methodology 
presented  in  this  paragraph  shall  be 
quantified  pursuant  to  Items  17  and 
18(c)(2)  of  Form  20-F  f§  249.220f  of  this 
chapter). 

(2)  Approach  B  All  transaotuns  of  die 
issuer  and  its  subsidiaries  shall  be 
measured  (or  remeasured  if  not  so 
measured  initially)  using  the  reporting 
currency  and  the  effieots^ctf  exchange 
rate  changes  on  monetary  assets  ai^ 
liabilities  cf  the  issuer  and  its 
si^idiaries  shall  be  included  in 
income,  except  that  transactions  of  its 
material  foreign  operations  (e^.,  branch, 
division,  subsidiary,  jc^t  venture,  nr 
similar  entity)  included  in  the 
consolidated  financial  statements  and 
not  located  in  a  hyperinflationary 
environment  shall  be  measured  using 
the  particular  currency  of  the  primary 
economic  environment  in  which  the 
foreign  operation  conducts  its  business. 
With  respect  to  financial  statement 
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amounts  of  foreign  operations  so 
determined:  Balance  sheet  amounts 
shall  be  translated  into  the  reporting 
currency  at  the  exchange  rate  at  the 
balance  sheet  date;  all  revenues, 
expenses,  gains,  and  losses  shall  be 
translated  at  the  exchange  rate  existing 
at  the  time  of  the  transaction  or,  if 
appropriate,  a  weighted  average  of  the 
exchange  rates  during  the  period;  and 
all  effects  of  exchange  rate  changes  shall 
be  included  as  a  separate  component 
(“cumulative  translation  adjustment”) 
of  shareholders’  equity.  For  purposes  of 
this  paragraph,  the  currency  of  an 
operation’s  primary  economic 
environment  is  normally  the  currency  in 
which  cash  is  primarily  generated  and 
expended;  a  hyperinflationary 
environment  is  one  that  has  cumulative 
inflation  of  approximately  100%  or 
more  over  the  most  recent  three  year 
period.  Departures  from  the 
methodology  presented  in  this 
paragraph  shall  be  quantified  pursuant 
to  Items  17  and  18(c)(2)  of  Form  20-F 
(§  249.220f  of  this  chapter). 

(e)  The  issuer  shall  state  its  primary 
financial  statements  in  the  same 
currency  for  all  periods  for  which 
financial  information  is  presented.  If  the 
financial  statements  are  stated  in  a 
currency  that  is  different  from  that  used 
in  financial  statements  previously  filed 
with  the  Commission,  the  issuer  shall 
recast  its  financial  statements  as  if  the 
newly  adopted  currency  had  been  used 
since  at  least  the  earliest  period 
presented  in  the  filing.  The  decision  to 
change  the  reporting  currency  shall  be 
disclosed  in  a  note  to  the  financial 
statements  in  the  period  in  which  the 
change  occurs. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a.  et  seq.,  unless 
otherwise  noted; 

***** 

4.  By  amending  Form  20-F 
(referenced  in  §  249.220f)  by  revising 
paragraph  (c)(2)(iv)  of  Item  17  and 
adding  Instruction  (5)  to  Item  17,  by 
revising  paragraph  (c)(2)(iv)  of  Item  18 
and  adding  Instruction  (4)  to  Item  18  to 
read  as  follows: 

Note:  The  Form  20-F  Does  Not  and  the 
Amendments  Will  Not  Appear  in  the  Code  of 
Federal  Regulations. 

Form  20-F 

***** 

Item  17.  Financial  Statements 

***** 

(c)*  *  * 


(2)*  *  • 

(iv)(A)  Issuers  that  prepare  their 
financial  statements  on  a  basis  of 
accounting  other  than  U.S.  generally 
accepted  accounting  principles  that 
comprehensively  includes  the  effects  of 
price  level  changes  in  its  primary 
financial  statements  either  on  a 
historical  cost/constant  currency  or 
current  cost  approach,  may  omit  the 
disclosures  specified  by  paragraphs 
(c)(2)(i),  (c)(2)(ii),  and  (c)(2)(iii)  of  this 
Item  relating  to  effects  of  price  level 
chcmges.  The  financial  statements 
should  describe  the  basis  of 
presentation,  and  that  such  effects  have 
not  been  included  in  the  reconciliation. 

(B)  Issuers  that  prepare  their  financial 
statements  on  a  basis  of  accoimting 
other  than  U.S.  generally  accepted 
accounting  principles  that  translates 
amounts  in  financial  statements  stated 
in  a  currency  of  a  hyperinflationary 
economy  into  the  issuer’s  reporting 
currency  in  accordance  with 
International  Accounting  Standards  No. 
21,  "The  Effects  of  Changes  in  Foreign 
Exchange  Rates,”  as  amended  in  1993, 
may  omit  the  disclosures  specified  by 
paragraphs  (c)(2)(i),  (c)(2)(ii),  and 
(c)(2)(iii)  of  this  Item  relating  to  the 
effects  of  the  different  method  of 
accoimting  for  an  entity  in  a 
hyperinflationary  environment. 

Instructions 

***** 

(5)  For  purposes  of  this  Item,  a 
hyperinflationary  economy  is  one  that 
has  cumulative  inflation  of 
approximately  100%  or  more  over  the 
most  recent  three  yeeir  period. 
***** 

Item  18.  Financial  Statements 

***** 

(c)*  *  * 

(2)*  *  * 

(iv)(A)  Issuers  that  prepare  their 
financial  statements  on  a  basis  of 
accounting  other  than  U.S.  generally 
accepted  accounting  principles  that 
comprehensively  includes  the  effects  of 
price  level  changes  in  its  primary 
financial  statements  either  on  a 
historical  cost/constant  currency  or 
current  cost  approach,  may  omit  the 
disclosures  specified  by  paragraphs 
(c)(2)(i),  (c)(2)(ii),  and  (c)(2)(iii)  of  this 
Item  relating  to  effects  of  price  level 
changes.  The  financial  statements 
should  describe  the  basis  of 
presentation,  and  that  such  effects  have 
not  been  included  in  the  reconciliation. 

(B)  Issuers  that  prepare  their  financial 
statements  on  a  basis  of  accounting 
other  than  U.S.  generally  accepted 
accounting  principles  that  translates 
amounts  in  financial  statements  stated 


in  a  currency  of  a  hyperinflationary 
economy  into  the  issuer’s  reporting 
currency  in  accordance  with 
International  Accounting  Standards  No. 
21,  “The  Effects  of  Changes  in  Foreign 
Exchange  Rates,”  as  amended  in  1993, 
may  omit  the  disclosures  specified  by 
paragraphs  (c)(2)(i),  (c)(2)(ii),  and 
(c)(2)(iii)  of  this  Item  relating  to  the 
effects  of  the  different  method  of 
accounting  for  an  entity  in  a 
hyperinflationary  environment. 

Instructions 

***** 

(4)  For  purposes  of  this  Item,  a 
hyperinflationary  economy  is  one  that 
has  cumulative  inflation  of 
approximately  100%  or  more  over  the 
most  recent  three  year  period. 
***** 

Dated:  April  19, 1994. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-9891  Filed  4-25-94;  8:45  am) 
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17  CFR  Parts  210, 229,  and  249 

[Release  Nos.  33-7055;  34-33920; 
International  Series  No.  655;  File  No.  S7- 
12-84 

RIN  3235-AG17 

Financial  Statements  of  Significant 
Foreign  Equity  Investees  and  Acquired 
Foreign  Businesses  of  Domestic 
Issuers  and  Financial  Schedules 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“Commission”)  is 
proposing  for  comment  amendments  to 
Regulation  S-X,  which  governs  the  form 
and  content  of  financial  statements  and 
schedules  furnished  by  public 
companies  in  filings  with  the 
Commission.  The  proposed 
amendments  would  extend  recently 
adopted  accommodations  for  foreign 
issuers  to  domestic  issuers  that  are 
required  to  provide  financial  statements 
for  significant  foreign  equity  investees 
or  acquired  foreign  businesses.  These 
accommodations  address  the  age  of 
financial  statements,  nature  of 
reconciling  information  and  thresholds 
for  providing  such  reconciliations.  The 
proposed  amendments  also  would 
eliminate  certain  financial  schedules 
that  both  domestic  and  foreign  issuers 
are  currently  required  to  include  in 
annual  reports  and  registration 
statements  filed  with  the  Commission. 
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DATES:  Comments  should  be  received  on 
or  before  July  25, 1994. 

ADDRESSES:  Conunent  letters  should 
refer  to  File  Number  S7-12-94  and 
should  be  submitted  in  triplicate  to 
Jonathan  G.  Katz,  Secretary,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC  ^ 
20549.  The  Commission  will  make  all 
comments  available  for  public 
insjjection  and  copying  in  its  Public 
Reference  Room  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Camall,  (202)  272-2553, 

Office  of  the  Chief  Accountant,  Division 
of  Corporation  Finance,  or,  with  respect 
to  investment  company  matters,  Jim 
Volk.  (202)  942-0637,  Office  of 
Disclosure  and  Review,  Division  of 
Investment  Management,  U.S.  Securities 
and  Exchange  Commission, 

Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  for  comment 
proposed  amendments  to  Rules  1-02, i 
3-05,2  3-09,3  3-12,4  4-08,5  5-02,6  5_ 
04,2  6-07,8  6-10,9  7-05,10  9-07.ii  12- 
01 12  of  Regulation  S-X,i3  and  Item 
404  14  and  Item  601  is  of  Regulation  S- 
K.16  In  addition,  the  Commission  is 
proposing  to  amend  Form  20-F 12  imder 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act”).i8 

I.  Introduction 

The  Commission  is  proposing  several 
amendments  to  the  requirements 
governing  financial  statements  of 
domestic  companies  required  to  report 
financial  statements  of  significant 
foreign  business  acquisitions  and 
foreign  equity  investees.  These 
amendments  would  extend  the  same 
treatment  for  such  foreign  business 
acquisitions  and  investees  as  has  been 
recently  adopted  for  foreign 
registrants.'’  Similarly,  the  Commission 
is  proposing  to  streamline  required 
financial  schedules  to  parallel  revisions 

•  17  CFR  210.1-02. 

1 17  CFR  210.3-05. 

» 17  CFR  210.3-09. 

<17  CFR  210.3-12. 

5 17  CFR  210.4-08. 

*17  CFR  210.5-02. 

2 17  CFR  210.5-04. 

« 17  CFR  210.6-07. 

» 17  CFR  210.6-10. 

1017  CFR  210  7-05. 

"  17  CFR  210.9-07. 

12 17  CFR  210.12-01. 

13 17  CFR  Part  210. 

•■•17  CFR  229.404. 

•3 17  CFR  229.601. 

'*17  CFR  229. 

•217  CFR  249.220f. 

'*15  U.S.C  78a  et  seq. 

'"See  Securities  Act  Release  No.  7053  (April  19, 
1994). 


made  to  the  foreign  issuer  integrated 
disclosure  system.  An  additional  two 
schedules  are  proposed  to  be  eliminated 
for  both  domestic  and  foreign 
registrants. 

The  initiatives  proposed  today 
continue  the  ongoing  efforts  of  Ae 
Commission  to  simplify  and  lower  the 
cost  of  registration  and  reporting  by 
public  companies  in  a  manner  that  is 
consistent  with  investor  protection. 

II.  Financial  Statements  of  Significant 
Foreign  Businesses  Acquisitions  and 
Foreign  Equity  Investees  of  Domestic 
Companies 

Domestic  and  foreign  registrants  alike 
are  required  to  furnish  audited  financial 
statements  of  significant  businesses  that 
have  been  acquired  or  are  likely  to  be 
acquired.2o  Audited  financial  statements 
are  required  if  the  acquired  business  is 
significant  at  a  level  of  10  percent  21 
using  tests  based  on  the  size  of  the 
registrant’s  investment  in  the  business, 
the  total  assets  of  the  business,  and  the 
business’  pre-tax  income  relative  to 
amounts  reported  in  the  registrant’s 
most  recent  financial  statements. 

Subject  to  the  same  tests  of  significance, 
separate  audited  financial  statements  of 
less  than  majority  owned  investees 
("equity  investees’’)  are  required  for 
each  year  that  those  entities  exceed  the 
significance  level  of  20  percent.22 

The  proposals  made  today  with 
respect  to  these  separate  financial 
statements  are  based  on  the  recognition 
that  U.S.  companies  may  have  the  same 
difficulties  in,  and  costs,  of  obtaining 
reconciled  financial  statements  for 
foreign  acquisitions  and  foreign 
investments  as  foreign  issuers  for  whom 
the  Commission  adopted  revisions  to 
the  requirements  today. 

A.  Significant  Threshold  for  Equity 
Investees 

The  Commission  is  proposing  to 
modify  one  of  the  three  tests  for 
significance  made  pursuant  to  Rule  3- 
09  of  Regulation  S-X  to  determine 
whether  financial  statements  of  an 
equity  investee,  foreign  or  domestic, 
must  be  provided.23  The  Commission 
believes  that,  for  purposes  of  this  rule, 
the  significance  of  an  investee  should  be 
based  on  a  comparison  of  the 
registrant’s  proportionate  share  of  the 
investee’s  pre-tax  income  to  that  of  the 
registrant  and  of  the  registrant’s 
investment  in  the  investee  relative  to 
the  registrant’s  total  assets.  Comparison 

» 17  CFR  210.3-05. 

2'  The  number  of  years  depends  on  level  of 
signiTicance:  one  year  at  10  percent,  two  years  at  20 
percent  and  three  years  at  40  percent. 

22 17  CFR  210.3-09. 

2317  CFR  210.3-09. 


of  the  investee’s  total  assets  to  the  total 
assets  of  the  registrant,  as  presently 
required,  appears  insufficiently  relevant 
if  the  investee  is  less  than  majority 
owned  and,  therefore,  its  financial 
statements  are  not  consolidated  in  the 
registrant’s  financial  statements. 
Accordingly,  the  Commission  proposes 
to  amend  Rule  3-09  of  Regulation  S-X 
to  eliminate  the  requirement  to  consider 
total  assets  of  a  less  than  majority 
owned  investee  in  the  evaluation  of  its 
significance.  Comment  is  requested  as  to 
whether  the  asset  test  should  be 
eliminated. 

B.  Reconciliation  of  Financial 
Statements  of  Significant  Foreign  Equity 
Investees  and  Foreign  Acquirees 

Financial  statements  of  significant 
foreign  business  acquisitions  and 
foreign  equity  investees  are  required  to 
be  either  presented  on  a  U.S.  generally 
accepted  accounting  principles 
("GAAP”)  basis  or  reconciled  to  U.S. 
GAAP.  In  the  case  of  U.S.  registrants, 
these  financial  statements  are  required 
to  include  all  financial  information 
required  by  U.S.  GAAP  and  Regulation 
S-X,  such  as  segments  and  pension 
information. 

The  Commission  is  proposing  to 
allow  domestic  registrants  that  are 
required  to  report  financial  statements 
of  significant  foreign  business 
acquisitions  or  foreign  equity  investees 
the  same  ability  as  has  been  provided 
foreign  registrants  to  provide  such 
financials  on  a  basis  that  complies  with 
Item  17  of  Form  20-F  which  does  not 
require  the  disclosures  prescribed  by 
U.S.  GAAP  and  Regulation  S-X. 
Likewise,  the  proposed  rules  would 
incorporate  the  30  percent  threshold  for 
providing  such  reconciling  information 
as  has  been  introduced  for  foreign 

registrants.  24 

The  relief  provided  under  the 
proposed  amendment  would  be 
available  with  respect  to  financial 
statements  furnished  by  domestic 
registrants  if  the  investee  or  acquired 

2*  See  Securities  Act  Release  No.  7053  (April  19, 
1994).  Reconciliation  to  U.S.  GAAP  would  continue 
to  be  required  for  pro  forma  financial  information 
depicting  the  effects  of  a  registrant’s  acquisition  of 
a  foreign  business.  In  circumstances  where  a 
registrant  furnishes  separate  financial  statements  of 
an  equity  investee  pursuant  to  Rule  3-09  of 
Regulation  S-X,  the  staff  has  not  required  the 
registrant  to  also  furnish  summarized  financial  data 
of  the  investee  pursuant  to  Rule  4-08(g)  of 
Regulation  S-X  (17  CFR  210.4-08(g))  (See  Staff 
Accounting  Bulletin  No.  44,  Topic  6:K  (March  3, 
1983)  |47  FR  10789).  However,  a  domestic  registrant 
that  furnishes  separate  financial  statements  of  a 
foreign  investee  that  are  not  reconciled  pursuant  to 
the  proposed  rule  should  furnish  the  summarized 
financial  data  pursuant  to  Rule  4-08(g)  in 
accordance  with  U.S.  GAAP  in  its  primary  financial 
statements. 


•  -■2? 
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business  is  a  foreign  business.  A  foreign 
business  is  defined  as  a  business  that  is 
majority  owned  by  persons  who  are  not 
citizens  or  residents  of  the  United 
States,23  is  not  organized  under  the  laws 
of  the  United  States  or  any  state  thereof, 
and  either  (a)  more  than,  50  percent  of 
its  assets  are  located  outside  the  United 
States  or  (b)  the  majority  of  its  executive 
officers  and  directors  are  not  United 
States  citizens  or  residents.  This 
standard  includes  tests  which  are 
similar  to  those  used  in  the  definition  of 
foreign  private  issuer  in  Regulation  C.2* 

Comment  is  requested  regarding  the 
appropriateness  of  permitting  a 
domestic  company  subject  to  U.S. 

GAAP  to  provide  financial  statements 
that  comply  with  hem  17  of  Form 
20-F  with  respect  to  its  foreign  equity 
investees  and  foreign  business 
acquisitions.  Are  there  situations  in 
which  the  disclosures  required  by  Item 
1 8  of  Form  20-F  should  be  required? 
Comment  is  requested  as  to  whether  the 
30  percent  threshold  under  which 
reconciliation  is  not  required  is 
appropriate,  or  whether  the  threshold 
should  be  lower  or  higher  with  respect 
to  domestic  registrants.  Comment  is  also 
requested  regarding  the  appropriateness 
of  the  proposed  definition  of  a  foreign 
business  for  purposes  of  determining 
which  businesses  would  qualify  for 
relief  under  the  proposed  rule.  For 
example,  should  the  principal  place  in 
which  the  business  is  administered  be  a 
criteria?  Comment  is  requested 
concerning  whether  modification  of  the 
test  for  significance  with  respect  to 
equity  investees  is  appropriate,  or 
whether  another  test  of  significance 
would  be  more  appropriate. 

C.  Age  of  Financial  Statements  of 
Significant  Foreign  Equity  Investees  or 
Foreign  Acquired  Businesses 

Finally,  the  proposed  rules  would 
permit  the  Financial  statements  of 
significant  foreign  equity  investees  and 
acquired  foreign  businesses  of  domestic 
issuers  to  be  updated  on  the  same  time 
schedule  as  for  foreign  private  issuers 
registering  or  reporting  under  the 
federal  securities  laws.^^  Registration 
statements  of  foreign  private  issuers 
need  to  include  audited  financial 
statements  of  the  most  recently 
competed  fiscal  year  within  six  months 
after  the  year  end;  unaudited  interim 
financial  statements  are  required  to  the 
extent  necessary  to  bring  the  most 
recent  financial  statements  included  in 
the  filing  to  a  date  within  ten  months  of 

^  Ownership  is  measured  prior  to  the  acquisition 
of  the  business. 

^See  Rule  405  of  Regulation  C  (17  CFR  230.4051. 

I’ 17  CFR  210.3-12. 


effectiveness. 28  The  proposed  relief 
would  be  available  with  respect  to 
financial  statements  of  a  foreign 
business,  defined  as  a  business  that  is 
majority  owned  by  persons  who  are  not 
citizens  or  residents  of  the  United 
States,  is  not  organized  undo*  the  laws 
of  the  United  States  or  any  state  thereof, 
and  either  (a)  more  than  50  percent  of 
its  assets  are  located  outside  the  United 
States  or  (b)  the  majority  of  its  executive 
officers  and  directors  are  not  United 
States  citizens  or  residents. 

Comment  is  requested  regarding 
whether  the  age  of  the  financial 
statements  included  in  the  filing  of  a 
domestic  company  should  be  the  same 
as  the  issuer  regardless  of  whether  the 
acquired  business  or  investee  is  a 
foreign  business.  Comment  is  also 
requested  as  to  whether  the  definition  of 
a  foreign  business,  for  which  this  relief 
would  be  extended,  is  appropriate  or 
should  be  modified. 

III.  Streamlining  of  Required  Financial 
Statement  Schedules 

Currently,  domestic  commercial  and 
industrial  issuers  eire  required  to  file  14 
financial  schedules  with  their  annual 
reports  and  registration  statements.  Six 
of  these  schedules  have  been  eliminated 
for  foreign  private  issuers,  specifically: 

(1)  Rule  12-02 — ^Maricetable 
Securities — Other  Investments. 

(2)  Rule  12-03 — Amounts  Receivable 
from  Related  Parties  and  Underwriters, 
Promoters  and  Employees  Other  Than 
Related  Parties. 

(3)  Rule  12-05 — Indebtedness  of  and 
to  Related  Parties — Not  Current. 

(4)  Rule  12-06 — Property,  Plant  and 
Equipment. 

(5)  Rule  12-07 — Accumulated 
Depreciation,  Depletion  and 
Amortization  of  Property,  Plant  and 
Equipment. 

(6)  12-08 — Guarantees  of  Securities  of 
Other  Issuers. 

The  Commission  is  proposing  to 
eliminate  these  schedules  for  domestic 
issuers  as  well.  In  addition,  the 
Commission  is  proposing  to  eliminate 
two  additional  schedules  for  both 
foreign  and  domestic  issuers,  namely 

(1)  Rule  12-10 — Short-term 
Borrowings. 

(2)  Rule  12-11 — Supplementary 
Income  Statement  Information. 

The  proposals,  as  discussed  vmder 
marketable  securities  below,  would  also 
eliminate  Schedule  XIII — Other 
Investments  for  commercial  and 
industrial  companies  that  is  currently 
required  for  investments  that  are  not 
included  on  the  schedule  required  by 
Rule  1 2-02  of  Regulation  S-X. 


A.  Schedules  Already  Siminated  from 
Foreign  Issuer  Filings 

1.  Marketable  Securities— Other 
Security  Investments 

Commercial  and  industrial  companies 
are  required  to  furnish  a  schedule  of 
marketable  securities  and  other 
ifivestments  »  meeting  specified 
thresholds.  30  This  schedule  is  not 
required  of  bank  holding  companies, 
insurance  companies,  or  registered 
investment  companies.^!  Investments  of 
commercial  and  industrial  companies 
which  are  not  required  to  be  reported  on 
this  schedule  must  be  disclosed  in  a 
schedule  of  “other  investments,”  unless 
the  total  amount  does  not  exceed  5%  of 
the  registrant’s  total  assets.32 

Much  of  the  information  contained  in 
these  two  schedules  also  is  required  to 
be  furnished  today  in  notes  to  the 
financial  statements  pursuant  to  GAAP. 

Statement  of  Financial  Accounting 
Standards  No.  115,  "Accounting  for 
Certain  Investments  in  Debt  and  Equity 
Securities”  ("SFAS  115”),  issued  in 
May  1993  by  the  Financial  Accoxmting 
Standards  Board  ("FASB”),  expanded 
the  disclosure  requirements  for  all  debt 
securities  and  for  equity  securities  that 
have  a  readily  determinable  fair  value. 
These  securities  must  be  classified  into 
three  categories:  held  to  maturity  (as  to 
debt  securities),  available  Ica  sale,  and 
trading  account.  With  respect  to 
securities  classified  as  held  to  maturity 
and  available  for  sale,  SFAS  115 
requires  separate  disclosvire,  grouped  by 
major  security  t)q)e,  of  the  fair  value, 
gross  unrealized  holding  gains,  gross 
unrealized  holding  losses,  and 
amortized  cost  basis,  as  well  as  maturity 
and  other  relevant  information. 

»17  CFR  210.12-10. 

-'o  An  aggregate  carrying  value  of  either  ^ 
marketable  lecurities  or  of  other  investments 
exceeds  10%  of  total  assets,  or  a  combined  carrying 
value  of  marketable  securities  and  other 
investments  together  exceeds  15%  of  total  assets. 
With  respect  to  the  securities  of  each  issuer  which 
have  an  aggregate  market  value  exceeding  2%  of  the 
registrant's  total  assets,  the  schedule  roust  include 
a  description  of  the  issuer  and  of  each  security 
along  with  its  cost,  market  value,  and  carrying 
amount  in  the  balance  sheet.  Securities  that  do  not 
exceed  2%  of  assets  may  be  grouped  by  political 
subdivision  for  governmental  securities  and  by 
industry  type  and  similarity  of  risks  for  corporate 
securities. 

Information  comparable  to  the  §12-02 
schedule  is  required  of  bank  holding  companies 
pursuant  to  Industry  Guide  3  |17CFR  231.801tc)) 
and  Item  101  of  Regulation  S-K  (17  CFR  229.101). 
Insurance  companies  must  furnish  a  fuiancial 
information  schedule,  described  at  Section  12-15  of 
Regulation  S-X,  summarizing  inveatments. 
Registered  investment  companies  furnish  a  series  of 
Financial  information  schedules  relating  to 
investments,  described  at  Sections  12-12-12-14  of 
Regulation  S-X.  No  change  is  proposed  with  respect 
to  disclosures  by  registrants  in  these  industries. 

M 17  CFR  210.5-04. 


» 17  CFR  210.3-19. 
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Other  i>ertinent  disclosure 
requirements  were  established  in  March 
1990  upon  the  FASB's  issuance  of 
Statement  of  Financial  Accounting 
Standards  No.  105,  “Disclosure  of 
Information  about  Financial  Instruments 
with  Off-Balance-Sheet  Risk  and 
Financial  Instruments  with 
Concentrations  of  Credit  Risk,”  (“SFAS 
105”).  SFAS  105  requires  disclosiire  of 
all  significant  concentrations  of  credit 
risk  arising  from  an  individual 
counterparty  or  groups  of  counterparties 
that  would  be  similarly  affected  by 
changes  in  economic  or  other 
conditions,  although  SFAS  105  does  not 
establish  a  quantitative  guideline  for  the 
determination  of  a  significant 
concentration.  In  addition,  disclosures 
required  by  Item  303  of  Regulation  S- 
K33,  “Management’s  Discussion  and 
Analysis”  (“MDScA”),  include 
discussion  of  the  material  effects  and 
uncertainties  associated  with 
concentrations  and  risks  in  the 
investment  portfolio.34 
In  view  of  the  substantive  disclosure 
required  by  GAAP  and  the  MD&A,  the 
Commission  believes  that  the  schedule 
of  marketable  securities — other 
investments  33  may  be  eliminated 
without  detriment  to  investor 
protection.  Similarly,  the  Commission 
proposes  to  eliminate  the  requirement 
for  “other  investments”  for  commercial 
and  industrial  companies.36 
Comment  is  requested  as  to  whether 
the  Commission  should  prescribe  by 
rule  the  categories  of  securities  into 
which  marketable  securities  and  other 
investments  should  be  disaggregated  for 
purposes  of  SFAS  115  disclosmes. 
Comment  also  is  requested  as  to 
whether  a  rule  specifying  a  quantitative 
threshold  for  disclosure  of  material 
counterparty  risk  or  investment 
concentration  is  necessary,  and,  if  so, 
what  that  threshold  should  be. 


M 17  CFR  229.303. 

MSee  Securities  Act  Release  No.  6835  (May  18. 
1989). 

17  CFR  210.12-02. 

’‘The  Rule  12-12  of  Regulation  S-X  schedule 
will  continue  to  be  required  of  registered 
investment  companies  and.  employee  stock  plans. 
See  17  CFR  210.6-10  and  17  CFR  210.6A-05. 


2.  Amounts  Receivable  From  Related 
Parties  and  Underwriters,  Promoters 
and  Employees  Other  Than  Related 
Parties  and  Indebtedness  of  and  to 
Related  Parties 

Registrants,  other  than  bank  holding 
companies, 37  must  furnish  a  schedule,38 
of  material  receivables  frx)m  related 
parties,  underwriters,  promoters  and 
employees.  The  schedule  requires 
disclosure  with  respect  to  all  such 
indebtedness  exce^ing  the  lesser  of 
$100,000  or  one  percent  of  total  assets 
(excluding  amounts  that  relate  to  the 
ordinary  course  of  business).  These 
companies  also  must  furnish  a  schedule 
of  indebtedness  of  and  to  related  parties 
which  is  not  classified  as  a  current  asset 
or  liability.39  This  schedule  must  be 
filed  if  the  total  amoimt  of  indebtedness 
to  or  from  related  parties  exceeds  5%  of 
total  assets,  with  separate  disclosure  of 
any  balance  with  a  related  party  that 
exceeds  2%  of  total  assets.  Both 
schedules  require  disclosure  of 
begiiming  and  ending  balances  and 
changes  occurring  therein  for  each  year 
that  an  income  statement  is  provided. 

At  the  time  that  rules  mandating  these 
two  schedules  were  adopted,  the 
Commission  indicated  that  the 
schedules  codified  for  reporting 
purposes  the  auditing  concepts  of 
Statement  of  Auditing  Standards  No.  6, 
“Related  Party  Transactions”  (“SAS  6”) 
issued  by  the  American  Institute  of 
Certified  Public  Accountants 
(“AICPA”).  The  Commission  stated 
further  that  if  comprehensive  GAAP 
requirements  for  related  party 
disclosures  were  developed  by  the 
FASB  in  the  futiue,  the  need  for  the 
schedule  would  be  reconsidered.-w 
Subsequently,  the  FASB  issued 
Statement  of  Financial  Accoimting 
Standard  No.  57,  “Related  Party 
Transactions”  (“SFAS  57”).  As 
discussed  in  the  background 
information  to  that  standard,  the  FASB 
applied  the  guidance  in  SAS  6  in 
determining  the  disclosure  requirements 
of  SFAS  57,  with  the  intent  to  extend 
the  reporting  principles  codified  in 
Regulation  S-X  to  companies  that  were 
not  subject  to  the  requirements  of  the 
Commission.  SFAS  57  requires  material 
related  party  transactions  to  be 


”  Pursuant  to  Rule  9-03.7(e)  of  Regulation  S-X. 
bank  holding  companies  are  required  to  disclose  in 
financial  statements  the  aggregate  dollar  amount 
and  activity  in  the  latest  year  with  respect  to  loans 
exceeding  $60,000  made  to  specified  related  parties, 
if  such  aggregate  amount  exceeds  5%  of 
stockholders’  equity.  (17  CFR  210.9-03.7(e)] 

» 17  CFR  210.12-03. 

”17(311210.12-05. 

40  See  Securities  Act  Release  No.  6233  (September 
2, 1980)  (45  FR  63600]  Accounting  Series  Release 
No.  280. 


disclosed  in  the  financial  statements, 
accompanied  by  sutdi  other  information 
as  deemed  necessary  for  an 
understanding  of  their  effects  on  the 
financial  statements.  Unlike  the 
schedules,  SFAS  57  does  not  set 
quantitative  thresholds  of  materialitv  at 
which  a  particular  transaction  or 
amoimt  must  be  disclosed. 

The  Commission  proposes  to 
eliminate  the  requirement  for  the 
schedules  of  related  party  amounts. 
Regulation  S-K,  Item  404  “Certain 
Relationships  and  Related 
Transactions”  requires  disclosure 
outside  of  the  financial  statements  of 
any  transaction  between  the  registrant 
and  any  of  its  subsidiaries  and  certain 
other  related  parties  ‘2  in  which  the 
amount  exceeds  $60,000.  In  addition. 
Regulation  S-X  <3  requires  that  material 
related  party  transactions  be  identified 
in  the  financial  statements,  with  the 
amounts  stated  on  the  face  of  the 
balance  sheet,  income  statement,  or 
statement  of  cash  flows.  The 
Commission  believes  these 
requirements,  in  combination  with  the 
requirements  of  SFAS  57,  should 
provide  investors  the  necessary 
information  about  related  party 
transactions. 

Comment  is  requested  as  to  whether 
quantitative  disclosure  thresholds 
should  be  established  with  respect  to 
transaction  amounts  or  balances 
involving  related  parities  that  must  be 
disclosed  in  the  financial  statements, 
and,  if  so.  what  measure  should  be 
specified. 

3.  Property,  Plant,  and  Equipment,  and 
Acxumulated  Depreciation,  Depletion, 
and  Amortization 

Where  the  net  amount  of  property, 
plant  and  equipment  exceeds  25%  of 
total  assets,  registrants  must  furnish 
schedules  of  the  balances  of  and 
changes  in  property,  plant  and 
equipment  accounts  and  the  related 
accumulated  depreciation.^*  These 
schedules  require  presentation  of 
additions,  retirements  and  other 
changes  for  each  major  category. 

Some  of  the  information  that  is 
included  in  these  schedules  is  required 
to  be  included  in  financial  statements 
pursuant  to  generally  acxepted 


«1 17  CTR  229.404. 

«  Parties  for  whom  disclosures  are  required 
under  Item  404  of  Regulation  S-K  include  any 
director  or  executive  officer  of  the  registrant;  any 
nominee  for  election  as  a  director;  any  security 
holder  who  is  known  to  the  registrant  to  own  of 
record  or  beneficially  more  than  five  percent  of  any 
class  of  the  registrant’s  voting  securities;  or  any 
member  of  the  immediate  family  of  any  of  the 
foregoing  persons. 

«  See  17  CFR  210.4-08(k). 

“See  17  (3TI  210.12-06  and  12-07. 
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accounting  principles.  Balances  by 
major  classification  are  required  by 
Accounting  Principle  Board  Opinion 
No.  12,  (‘^Omnibus  Opinion  -  1967”). 
Information  regarding  total  additions  to 
property,  plant  and  equipment  can  be 
determined  frcxn  the  statement  of  cash 
flows  prepared  in  accordance  with 
Statement  of  Financial  Accounting 
Standards  No.  95,  "Statement  of  Cash 
Flows”  ("SFAS  95”).  While  some 
analysts  may  use  the  more  disaggregated 
data  that  includes  retirements,  transfers, 
currency  exchange  rate  effects,  and 
similar  activity  in  the  separate  accounts, 
the  data  does  not  appear  to  be 
sufficiently  useful  to  justify  the  cost 
incurred  many  registrants  in 
j  athering  th  is  data  and  having  it 
c  udited.  Accordingly,  die  proposed 
r  lies  would  eliminate  the  requirement 
to  furnish  these  schedules. 

Comment  is  requested  regarding 
whether  any  additional  bre^out  of 
balances  and  of  dianges  in  balances  of 
asset  and  depredation  accounts  should 
be  disclosed  in  the  finandal  statements, 
in  lieu  of  furnishing  the  supplemental 
schedule. 

4.  Guarantees  of  Sectirities  of  Other 
Issuers 

Registrants  also  are  required  to 
furnish  a  schedule  disclosing  guarantees 
of  securities  of  others.^  The  schedule 
must  include:  the  name  of  issuer  and 
title  of  class  of  securities  guaranteed; 
total  amount  guaranteed  and 
outstanding;  amount  owned  by  person 
for  which  statement  is  filed;  amount  in 
treasury  of  issuer  of  securities 
guaranteed;  nature  of  guarantee;  and 
nature  of  any  defaults. 

Subsequent  to  the  Commission’s 
adoption  of  rules  mandating  this 
schedule,  the  FASB  issued  Statement  of 
Finandal  Accounting  Standards  No.  5, 
"Accounting  for  Contingendes,” 

("SFAS  5”)  which  requires  the 
disclosure  of  guarantees  of  indebtedness 
of  others.  A  separate  schedule  should  be 
unnecessary  for  issuers  complying  with 
SFAS  5.  Under  SFAS  5  disclosure 
should  include  a  description  of  the 
issuer  and  dass  of  securities  guaranteed, 
the  total  amount  guaranteed  and 
outstanding,  the  nature  of  the  guarantee, 
and  any  defaults  by  the  issuer  of  the 
securities  guaranteed. 

Comment  is  requested  regarding 
whether  it  is  necessary  or  appropriate 
for  the  Commission  to  spedfy  by  rule 
the  particular  disclosures  rel^d  to 
guaranteed  securities  that  must  be 
furnished,  and,  if  so,  what  items  of 
disclosure  would  be  appropriate  and 
sufficient. 


^See  17  CFR  210.12-08. 


B.  Additional  Schedules  Proposed  To  Be 
Eliminated  for  both  Foreign  and 
Domestic  Issuers 

1.  Short  Term  Borrowings 

Registrants,  other  than  bank  holding 
companies,^  are  required  to  himish  a 
schedule  of  short-term  borrowings.-*? 

The  schedule  discloses  the  maximiun 
outstanding  during  the  year,  average 
outstanding  during  the  year,  and 
weighted  average  interest  rate  during 
the  period.  Issuers  have  reported  that 
the  preparation  of  this  information  can 
be  costly  and  burdensome  for  many 
registrants.  For  example,  registrants 
with  decentralized  management  of 
short-term  borrowings  incur  significant 
cost  to  accumulate  and  obtain  an  audit 
of  the  maximum  borrowing  amount 
outstanding  during  a  fiscal  year. 
Furthermore,  some  registrants  have 
indicated  that  the  only  practicable 
manner  to  detenpine  the  weighted 
average  interest  rate  for  the  year  is  to 
base  the  calculation  on  borrowings 
outstanding  at  each  month-end,  but  this 
measure  may  be  of  little  value  and 
potentially  confusing  in  some 
circumstances.  Also,  differing  currency 
exchange  rates  and  rates  of  inflation 
may  reduce  the  usefulness  of  the 
mathematical  sums  and  weighted 
averages  necessary  for  this  ^hedule. 

Accordingly,  the  proposed  rules 
would  elinfinate  the  requirement  for  the 
schedule  and  require  instead  financial 
statement  disclosure  of  the  weighted 
average  interest  rate  on  borrowings 
outstanding  as  of  each  of  the  dates  for 
which  balance  sheets  are  presented. 

This  calculation,  already  currently 
furnished  by  many  companies  should 
reduce  the  cost  of  complianoe  and  still 
provide  relevant  information  concerning 
the  registrant’s  historical  and  near-term 
cost  of  capital  Disclosure  of  interest 
rates  embedded  in  balance  sheet  date 
borrowing,  as  proposed  to  be  required, 
accompanied  by  the  disclosures 
concerning  the  registrant’s  liquidity  and 
capital  resources  that  are  required  in  the 
MD&A  would  appear  to  be  sufficiently 
informational  to  permit  elimination  of 
the  short  term  borrowing  schedule. 

The  proposal  to  eliminate  the 
requirement  for  the  S  210.12-10 
schedule  and  the  proposed  new 
requirement  for  average  interest  rates  as 
of  the  balance  sheet  date  does  not 
extend  to  investment  companies. 
Because  investment  companies’ 
liquidity  needs  are  different  from  those 
of  other  registrants,  borrowings  for  such 


*Bank  holding  companies  must  furnish 
information  concerning  short-term  borrowings 
pursuant  to  Industry  Guide  3  and  hem  101  of 
Regulation  S-4C  See  17  CFR  229.801  and  229.101. 
See  17  CFR  210.12-10. 


purposes  as  redemptions  and 
investments  may  change  over  a  much 
shorter  period.  The  Commission 
proposes  to  amend  Regulation  S-X  by 
eliminating  the  ■§  210.12-10  schedule  of 
^ort  term  borrowings  from  §  210.6-10 
and  adding  a  requirement  to  §  210.6- 
07.3.  Althou^  required  outside  the 
financial  statemmits  for  certain 
registracits,the  Commissian  believes 
disclosure,  in  footnotes  or  elsewhere  in 
the  finandal  statements,  of  the  average 
debt  outstanding  and  the  weighted 
average  interest  rate  for  edl  borrowings 
during  the  period  is  appropriate.*^ 

Comment  is  request^  regarding 
whether  any  data  called  for  by  the 
schedule  should  be  retained,  and 
whether  the  proposed  amendment  to 
obtain  disclosure  of  the  weighted 
average  balance  sheet  borrowing  rate  in 
finandal  statements  provides  relevant 
material  information  and  is  necessary  or 
appropriate. 

2.  Supplementary  Income  Statement 
Information 

Commercial  and  industrial  companies 
are  required  lo  furnish  a  schedule  of 
supplementary  income  statement 
information,  if  spedfied  income 
statement  items  exceed  1%  of 
revenues.**  These  items  include: 
maintenance  and  repairs;  depredation 
and  amortiTation  of  the  cost  of 
intangible  assets,  preoperating  costs  and 
similar  deferred  costs;  taxes  other  than 
payroll;  royalties;  or  advertising  costs. 

As  a  result  of  the  AICPA’s  issuance  of 
a  Statement  of  Position  93-7,30 
disclosure  of  the  amount  of  tc^l 
advertising  costs  expensed  in  each 
period  is  now  a  generally  accepted 
requirement  for  purposes  of  annual 
financial  statements.  Although  other 
income  statement  items  referenced  by 
this  schedule  may  not  be  disclosed  on 
an  ongoing  basis  oy  registrants, 
discussion  of  discretioneiry  expenses 
and  other  items,  quantified  to  the  extent 
practicable,  may  be  necessary  in  the 
company’s  MD&A  in  order  to  explain 
material  trends  and  imcertainties  that 
affected  operating  results,  liquidity  or 
finandal  condition  of  the  registrant,  or 
which  may  be  reasonably  likely  to  affect 
future  results,  liquidity  or  finandal 
condition.51  Given  that  the  MD&A 


«  For  example,  the  table  required  by  item  3(b)  of 
Form  N-IA  requires  the  average  debt  outstanding 
during  each  of  the  last  ten  fiscal  years.  Finaitcial 
statements  used  In  conjunction  with  that  tabular 
data  need  not  repeat  that  data. 

•w  See  17  CFR  210.12-11. 
x>  Statement  of  Position  93-7,  "Baportingon 
Advertising  Coats.’’  December  29. 1993.  Prepared  by 
the  Accounting  Standards  Executive  Committee  of 
the  American  Institute  of  Certined  Public 
Accountants. 

See  Financial  Reporting  Release  36  [FR  501). 
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requirements  applicable  to  both 
domestic  and  foreign  issuers  should 
result  in  disclosiue  of  material  aspects 
of  the  items  that  would  be  reported  in 
the  schedule,  the  proposed  rules  no 
longer  require  the  income  statement 
item  schedule.  For  example,  a  reduced 
level  of  maintenance  expenditures  in 
the  ciurent  period  as  compared  to  the 
prior  period  should  be  discussed  if  it 
materially  affected  trends  depicted  in 
the  financial  statements  or  is  reasonably 
likely  to  have  an  effect  on  operations, 
expenditures  or  trends  therein  in  future 
periods. 

Comment  is  requested  regarding  the 
need  to  require  disclosure  of  any  of  the 
income  statement  amounts  currently 
required  to  be  scheduled,  and,  if  a 
requirement  should  be  retained, 
whether  the  disclosure  should  be  made 
in  the  financial  statements  or  in  a 
financial  schedule  as  presently  required. 

Comments  on  Financial  Statement 
Schedules 

In  addition  to  the  comments 
requested  above,  comment  is  requested 
regarding  whether  any  of  the  schedules 
or  information  therein  proposed  to  be 
eliminated  should  be  retained  as  a 
financial  statement  schedule  or 
included  as  part  of  the  primary  financial 
statements,  or  whether  other  financial 
information  schedules,  not  addressed  by 
the  proposed  rules,  should  be 
eliminated  or  modified  and  the  reason 
why  a  particular  schedule  should  be 
eliminated  or  modified. 

rv.  Cost  Benefit  Analysis 

To  evaluate  fully  the  costs  and 
benefits  associated  with  the  proposed 
amendments  to  Rules  3-05,  3-09  and  3- 
12  of  Regulation  S-X  and  the 
elimination  of  certain  finemcial 
schedules  specified  by  Rules  5-04,  6- 
10,  7-05  and  9-07  of  Regulation  S-X, 
the  Commission  requests  commenters  to 
provide  views  and  empirical  data  as  to 
the  costs  and  benefits  associated  with 
such  proposals. 

V.  Request  for  Comments 

Any  interested  person  wishing  to 
submit  written  comments  on  any  aspect 
of  the  amendments  to  forms  and  rules 
that  are  subject  to  this  release  are 
requested  to  do  so.  The  Commission 
also  requests  comments  on  whether  the 
proposals,  if  adopted,  would  have  an 
adverse  effect  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  Comments  will  be  considered  by 
the  Conunission  in  complying  with  its 
responsibilities  under  section  23(a)  of 


the  Exchange  Act.^2  Comments  should 
be  submitt^  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549  and 
should  refer  to  File  No.  S7-12-94. 

VI.  Summary  of  the  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(“IRFA”),  pursuant  to  the  requirements 
of  the  Regulatory  Flexibility  Act,*^ 
regarding  the  proposed  rules.  The  IRFA 
notes  that  the  proposed  amendments  are 
intended  to  provide  issuers  greater 
flexibility  and  efficiency  in  accessing 
the  public  securities  markets.  The 
proposed  amendments  would  not 
impose  any  new  reporting, 
recordkeeping  or  compliance 
requirements  on  any  entities.  No 
alternatives  to  the  proposed 
amendments  consistent  vsrith  their 
objectives  and  the  Commission’s 
statutory  mandate  were  foimd. 

It  is  exp>ected  that  the  overall  effect  of 
the  proposed  rules  will  provide  issuers 
greater  flexibility  and  increased 
efficiency  in  raising  capital  from  the 
public  securities  markets.  'The  proposals 
to  eliminate  certain  financial  schedules 
and  to  streamline  financial  statement 
requirements  relating  to  significant 
foreign  business  acquisitions  and 
foreign  equity  investees  could  apply  to 
any  domestic  issuer,  including  small 
entities  registering  or  offering  secimties 
for  public  sale.  To  the  extent  that  these 
proposals  have  an  efiect  on  small 
entities,  it  is  believed  that  the  proposals 
would  reduce  the  compliance  bmdens 
associated  with  Securities  Act  or 
Exchange*  Act  registration  for  such 
entities,  as  they  would  for  any  other 
issuer.  A  copy  of  the  IRFA  may  be 
obtained  from  Wayne  Camall,  Division 
of  Corporation  Finance.  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Mail  Stop  3-13,  Washington,  DC 
20549,  (202)  272-2553. 

VII.  Statutory  Basis  for  Rules 

The  amendments  to  the  Commission’s 
rules  and  forms  are  being  proposed 
pursiiant  to  sections  3(b).  4A,  12. 13, 14, 
15, 16  and  23  of  the  Securities  Exchange 
Act  of  1934. 

List  of  Subjects  in  17  CFR  Parts  210, 

229  and  249 

Accounting,  Reporting  and 
recordkeeping  requirements,  Seciuities. 


«15U.S.C  78w(b). 
«5U.S.C  603  (1988). 


Text  Proposals 

In  accordance  with  the  foregoing. 

Title  17,  Chapter  II  of  the  (kkle  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  21&-FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  ^OR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBUC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  Part  210 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77j,  77s, 
77aa(25),  77aa(26).  78/,  78m,  78n.  78o{d). 
78w(a).  78//(d).  79e(b).  79j(a).  79n,  79t(a). 
80a-8,  80a-20.  80a-29,  80a-30.  80a-37a. 
unless  otherwise  noted. 

2.  By  amending  §  210.1-02  by 
redesignating  paragraphs  (7)  through  (aa) 
as  paragraphs  (m)  through  (bb),  and 
adding  paragraph  (/)  to  read  as  follows: 

§  210.1-02  Definitions  of  terms  used  in 
Regulation  S-X  (17  CFR  part  210). 
***** 

(/)  Foreign  business.  A  business  that  is 
majority  ovraed  by  persons  who  are  not 
citizens  or  residents  of  the  United  States 
and  is  not  organized  under  the  laws  of 
the  United  States  or  any  state  thereof, 
and  either: 

(1)  More  than  50  percent  of  its  assets 
are  located  outside  the  United  States  or 

(2)  The  majority  of  its  executive 
officers  and  directors  are  not  United 
States  citizens  or  residents. 
***** 

3.  By  amending  §  210.3-05  by  revising 
the  last  sentence  of  the  introductory  text 
of  paragraph  (b)(1)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  21 0.3-05  Financial  statements  of 
businesses  acquired  or  to  be  acquired. 
***** 

(b)  Periods  to  be  presented.  (1)  *  *  * 
The  periods  for  which  such  financial 
statements  are  to  be  filed  shall  be 
determined  using  the  conditions 
specified  in  the  definition  of  significant 
subsidiary  in  §  210.1-02(w)  as  follows: 
***** 

(c)  Financial  statements  of  foreign 
businesses. 

If  the  business  acquired  or  to  be 
acquired  is  a  foreign  business,  financial 
statements  of  the  business  meeting  the 
requirements  of  Item  17  of  Form  20-F 
(§  249.220f  of  this  chapter)  will  satisfy 
this  section. 

4.  By  amending  §  210.3-09  by  revising 
the  last  sentence  of  paragraph  (a), 
revising  the  last  two  sentences  of 
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paragraph  (b)  and  adding  paragraph  (d) 
to  read  as  follows: 

§210.^-09  Separate  financial  statements 
of  subsidiaries  not  consolidated  and  50 
percent  or  less  owned  persons. 

(a)  *  *  *  Similarly,  if  either  the  first 
or  third  condition  set  forth  in  §  210.1- 
02(w),  substituting  20  percent  for  10 
percent,  is  met  by  a  50  percent  or  less 
owned  person  accounted  for  by  the 
equity  method  either  by  the  registrant  or 
a  subsidiary- of  the  registrant,  separate 
financial  statements  of  such  50  percent 
or  less  owned  person  shall  be  filed. 

(b)  *  *  *  However,  these  separate 
financial  statements  are  required  to  be 
audited  only  for  those  fiscal  years  in 
which  either  the  first  or  third  condition 
set  forth  in  §  210.1-02(w),  substituting 
20  percent  for  10  percent,  is  met.  For 
purposes  of  a  filing  on  Form  10-K 

(§  249.310  of  this  chapter),  if  the  fiscal 
year  of  any  50  percent  or  less  owned 
person  ends  within  90  days  before  the 
date  of  the  filing,  or  if  the  fiscal  year 
ends  after  the  date  of  the  filing,  the 
required  financial  statements  may  be 
fil^  as  an  amendment  to  the  report 
within  90  days,  or  within  six  months  if 
the  50  percent  or  less  owned  person  is 
a  foreign  business,  after  the  end  of  such 
subsidiary’s  or  person’s  fiscal  year. 

(c)  *  *  * 

(d)  If  the  50  percent  or  less  owned 
person  is  a  foreign  business,  financial 
statements  of  the  business  meeting  the 
requirements  of  Item  17  of  Form  20-F 
(§  249.220f  of  this  chapter)  will  satisfy 
this  section. 

5.  By  amending  §  210.3-12  by  adding 
a  second  sentence  to  paragraph  (f)  to 
read  as  follows: 

§  21 0.3-1 2  Age  of  financial  statements  at 
effective  date  of  registration  statement  or  at 
mailing  date  of  proxy  statement 
***** 

(f)  *  *  *  Financial  statements  of  a 
foreign  business  which  are  furnished 
pursuant  to  §§  210.3-05  or  210.3-09 
because  it  is  an  acquired  business  or  a 
50  percent  or  less  owned  person  may  be 
of  the  age  specified  in  §  210.3-19. 

6.  By  amending  §  210.4-08  by  revising 
peuagraph  (g)  to  read  as  follows: 

§  210.4-08  General  notes  to  financial 
statements. 

***** 

(g)  Summarized  financiaJ  information 
of  subsidiaries  not  consolidated  and  50 
percent  or  less  owned  persons.  (1)  The 
summarized  information  as  to  assets, 
habilities  and  results  of  operations  as 
detailed  in  §  210.1-02(bb)  shall  be 
presented  in  notes  to  the  financial 
statements  on  an  individual  or  group 
basis  for:  (i)  Subsidiaries  not 
consolidated;  or 


(ii)  For  50  percent  or  less  owned 
persons  accounted  for  by  the  equity 
method  by  the  registrant  or  by  a 
subsidiary  of  the  registrant,  if  the 
criteria  in  §  210.1-02{w)  for  a  significant 
subsidiary  are  met: 

(A)  Individually  by  any  subsidiary  not 
consolidated  or  any  50%  or  less  ovmed 
person;  or 

(B)  On  an  aggregated  basis  by  any 
combination  of  such  subsidiaries  and 
persons. 

(2)  Sununarized  financial  information 
shall  be  presented  insofar  as  is 
practicable  as  of  the  same  dates  and  for 
the  same  periods  as  the  audited 
consolidated  financial  statements 
provided  and  shall  include  the 
disclosiures  prescribed  by  §  210.1- 
02(bb).  Summarized  information  of 
subsidiaries  not  consolidated  shall  not 
be  combined  for  disclosure  purposes 
with  the  summarized  information  of  50 
percent  or  less  owned  persons. 
***** 

7.  By  amending  §  210.5-02  by  adding 
a  sentence  following  the  first  sentence 
to  paragraph  19. (b)  to  read  as  follows: 

§210.5-02  Balance  sheets. 
***** 

19.  Accounts  and  notes  payable  *  *  * 

(b)  *  *  *  The  weighted  average 
interest  rate  on  short  term  borrowings 
outstanding  as  of  the  date  of  each 
balance  sheet  presented  shall  be 
furnished  in  a  note.  *  *  * 
***** 

8.  By  amending  §  210.5-04  to:  revise 
paragraph  (a);  remove  Schedule  I, 
Schedule  II,  ^hedule  IV,  Schedule  V, 
Scfiedule  VI,  Schedule  VII,  Schedule  IX, 
Schedule  X,  and  Schedule  XIII  of 
paragraph  (c)  and  redesignate  the 
remaining  schedules  in  paragraph  (c)  to 
read  as  follows:  Schedule  HI  as 
Schedule  I,  Schedule  VIII  as  Schedule 
n.  Schedule  XI  as  Schedule  III, 

Schedule  XII  as  Schedule  IV,  Schedule 
XTV  as  Schedule  V. 

§  21 0.5-04  What  Schedules  are  to  be  filed. 

(a)  Except  as  expressly  provided 
otherwise  in  the  applicable  form: 

(1)  The  schedules  specified  below  in 
this  Section  as  Schedules  II  and  III  shall 
be  filed  as  of  the  date  of  the  most  recent 
audited  balance  sheet  for  each  person  or 
group. 

(2)  Schedule  n  shall  be  filed  for  each 
period  for  which  an  audited  income 
statement  is  required  to  be  filed  for  each 
person  or  group. 

(3)  Schedules  I  and  IV  shall  be  filed 
as  of  the  date  and  for  periods  specified 
in  the  schedule. 


9.  By  amending  §  210.6-07.3  by 
adding  the  following  sentence  to  read  as 
follows: 

§210.6-07  Statements  of  operations. 
***** 

3.  Interest  and  amortization  of  debt 
discount  and  expense.  Provide  in  the 
body  of  the  statements  or  in  the 
footnotes,  the  average  dollar  amoimt  of 
borrowings  and  the  average  interest  rate. 
***** 

10.  By  amending  §  210.6-10  to: 
remove  Schedule  IV  and  Schedule  VII 
from  paragraph  (c)  and  redesignate  the 
remaining  schedules  in  paragraph  (c)  as 
follows:  Schedule  V  as  Schedule  IV  and 
Schedule  VI  as  Schedule  V;  remove 
Schedule  VI,  Schedule  \TI,  Schedule 
VIII,  Schedule  IX,  and  Schedule  X  in 
paragraph  (e)(2)  and  redesignate 
Schedule  XI  as  Schedule  VI  and 
Schedule  XII  as  Schedule  VII. 

11.  By  amending  §  210.7-05  to:  revise 
paragraph  (a);  remove  Schedule  II, 
Schedule  FV,  Schedule  VII,  and 
Schedule  IX  of  paragraph  (c)  and 
redesignate  the  remaining  schedules  in 
paragraph  (c)  as  follows:  Schedule  III  as 
Schedule  II,  Schedule  V  as  Schedule  III, 
Schedule  VI  as  Schedule  IV,  Schedule 
VIII  as  Schedule  V,  and  Schedule  X  as 
Schedule  VI. 

§  21 0.7-05  What  Schedules  are  to  be  filed. 

(a)  Except  as  expressly  provided 
otherwise  in  the  applicable  form: 

(1)  The  schedule  specified  below  in 
this  section  as  Schedule  I  shall  be  as  of 
the  date  of  the  most  recent  audited 
balance  sheet  for  each  person  or  group. 

(2)  The  schedules  specified  below  in 
this  section  as  Schedule  FV  and  V  shall 
be  filed  for  each  period  for  which  an 
audited  income  statement  is  required  to 
be  filed  for  each  person  or  group. 

(3)  Schedules  n.  III  and  V  shall  be 
filed  as  of  the  date  and  for  periods 
specified  in  the  schedule. 
***** 

12.  By  removing  and  reserving 
§210.9-07. 

13.  By  revising  §  210.12-01  to  read  as 
follows: 

§  210.12-01  Application  of  §§210.12-01  to 

210.12- 29. 

These  sections  prescribe  the  form  and 
content  of  the  schedules  required  by 
§§  210.5-04,  210.6-10,  210.6A-05,  and 
210.7-05. 

14.  By  removing  and  reserving 

§§  210.12-02,  210.12-03,  210.12-05, 

210.12- 06,  210.12-07,  210.12-08, 

210.12- 10,  and  210.12-11. 
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PART  229— STANDARD 
INSTRUCTIONS  FOR  FIUNQ  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

15.  The  authority  citation  for  Part  229 
continues  to  read  in  part  as  follows; 

Authority:  15  U.S.C  77e.  77f,  77g.  77h.  77j, 
77k.  778,  77aa(25).  77aa(26).  77ddd.  77eee. 
77ggg,  77hhh.  77iii,  77jjj,  77nnn,  77sss,  78c, 
78i.  78j.  781,  78m.  78n.  78o,  78w,  78lUd),  796, 
79n,  79t.  *0a-8. 80a-29.  80a-30.  80a-37. 
80b-ll,  unless  otherwise  noted. 
***** 

16.  By  revising  instructions  2(C)  and 
3(C)  of  the  Instructions  to  Paragraph  (b) 
of  §  229.404  to  read  as  follows: 

§  229.404  (Item  404)  Certain  relationships 
and  related  transactions. 
***** 

Instructions  to  Paragraph  (b)  of  Item  404 

***** 

2  *  *  * 

C.  Payments  made  or  received  by 
subsidiaries  other  than  significant 
subsidiaries  as  defined  in  Rule  l-02(w) 
of  Regulation  S-X  (§  210.1-02(w)  of  this 
chapter),  provided  that  all  such 
subsidiaries  making  or  receiving 
payments,  when  considered  in  the 
aggregate  as  a  single  subsidiary,  would 
not  constitute  a  signiHcant  subsidiary  as 
defined  in  Rule  l-02(w). 

3.  *  *  • 

d.  Indebtedness  incurred  by 
subsidiaries  other  than  significant 
subsidiaries  as  defined  in  Rule  l-02(w) 
of  Regulation  S-X  (§  210.1-02(w)  of  this 
chapter],  provided  that  all  such 
subsidiaries  incurring  indebtedness, 
when  considered  in  the  aggregate  as  a 
single  subsidiary,  would  not  constitute 
a  significant  subsidiary  as  defined  in 
Rule  l-02(w). 

***** 

17.  By  revising  the  second  sentence  in 
paragraph  (b)(21)(ii)  of  §  229.601  to  read 
as  follows: 

§  229.601  (Item  601 )  Exhibits. 
***** 

(b)*  *  * 

(21)  Subsidiaries  of  the  registrant. 

(0*  *  * 

(ii)  *  *  *  (See  the  definition  of 
“significant  subsidiary”  in  Rule  l-02(w) 
(17  CFR  210.1-02(w))  of  Regulation  S- 
X.)*  *  * 

***** 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

18.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 


Authority:  15  U.S.C  78a.  et  seq.,  unless 
otherwise  noted; 

***** 

19.  By  amending  Form  20-F 
(referenced  in  §  249.220f)  by  revising 
paragraph  (a)  to  Item  17  and  paragraph 
(a)  to  Item  18  to  read  as  follows: 

Note:  The  text  of  form  20-F  is  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  20-F 

***** 

Item  17.  Financial  Statements. 

(a)  The  registrant  shall  furnish  financial 
statements  for  the  same  fiscal  years  and 
accountants'  certificates  that  would  be 
required  to  be  furnished  if  the  registration 
statement  were  on  Form  10  or  the  annual 
report  on  Form  10-K.  Schedules  designated 
by  §§210.12-04,  210.12-09,  210.12-15, 
210.12-16,  210.12-17,  210.12-18,  210.12-28, 
and  210.12-29  of  this  chapter  shall  be 
furnished  if  applicable  to  the  registrant. 
***** 

Item  18.  Financial  Statements. 

(a)  The  registrant  shall  furnish  financial 
statements  for  the  same  fiscal  years  and 
accountants’  certificates  that  would  be 
required  to  be  furnished  if  the  registration 
statement  were  on  Form  10  or  the  annual 
report  on  Form  10-K.  Schedules  designated 
by  §§210.12-04,  210.12-09,  210.12-15, 
210.12-16,  210.12-17,  210.12-18,  210.12-28, 
and  210.12-29  of  this  chapter  shall  be 
furnished  if  applicable  to  the  registrant. 
***** 

By  the  Commission. 

Dated;  April  19, 1994. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-9892  Filed  4-25-94;  8;45  am) 
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17  CFR  Part  249 

[Release  Nos.  33-7056;  34-33921; 
International  Series  Release  No.  656;  File 
No.  S7-13-94] 

RIN  3235-AQ16 

Reconciliation  of  the  Accounting  by 
Foreign  Private  Issuers  for  Business 
Combinations 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
today  to  amend  Form  2Q-F  to  streamline 
the  financial  statement  reconciliation 
requirements  for  foreign  private  issuers 
that  have  entered  into  business 
combinations.  The  proposed 
amendments  would  eliminate  the 
requiremmt  to  reconcile  certain 
difierences  attributable  to  the 
determination  of  the  method  of 


accounting  for  a  business  combination, 
and  the  amortization  period  of  goodwill 
and  negative  goodwill,  provided  the 
financial  statements  comply  with 
International  Accounting  Standards  No. 
22  “Business  Combinations”  as 
amended,  regarding  these  items. 

DATES:  Comments  should  be  received  on 
or  before  July  25, 1994. 

ADDRESSES:  Comment  letters  should 
refer  to  File  Number  S7-13-94  tmd 
should  be  submitted  in  triplicate  to 
Jonathan  G.  Katz,  Secretary.  U.S. 
Securities  and  Exchange  (Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  The  (Commission  will  make  all 
comments  avmlable  for  public 
inspection  and  copying  in  its  Public 
Reference  Room  at  the  same  address. 

FOR  FURTHER  INFORMATION  (X)NTACT: 
Wayne  E.  Camall,  Deputy  Chief 
Accountant,  Division  of  Corporation 
Finance  at  (202)  272-2553  or  Richard  J. 
Reinhard,  Associate  Chief  Accountant, 
Oftice  of  (Chief  Accotmtant  at  (202-942- 
4400),  U.S.  Seoirities  and  Exchange 
Commission,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  As 
described  in  detail  below,  the 
Commission  is  proposing  to  amend 
Form  20-F »  under  the  Securities  and 
Exchange  Act  of  1934  (the  “Exchange 
Act”).2 

I.  Method  of  Accounting  for  Business 
Combinations 

Accoimting  principles  in  most 
countries  prescribe  two  basic  methods 
of  accounting  for  business 
combinations.  One  method,  called 
“pooling  of  interests”  under  U.S. 
generally  accepted  accounting 
principles  (“GAAP”)  and  “uniting  of 
interests”  imder  International 
Accounting  Standard  No.  22,  “Business 
Combinations",  as  amended  in  1993 
(“IAS  22”),  provides  generally  for  the 
retroactive  restatement  of  financial 
statements  at  the  combined  historical 
costs  of  the  merging  companies.  The 
other  method,  call^  “purchase”  under 
U.S.  GAAP  and  “acquisition”  under  IAS 
22,  provides  generally  for  recognition  of 
the  acquired  company’s  assets  and 
liabilities  at  their  fair  value  at  the 
acquisition  date.  Under  U.S.  GAAP,  as 
well  as  under  LAS  22,  the  methods  are 
not  alternatives;  rather,  the  selection  of 
the  method  is  based  on  specific  criteria 
as  they  apply  to  the  particular  facts  and 
circumstances.  However,  U.S.  GAAP. 
LAS  22,  and  the  accounting  standards  of 
most  countries  all  employ  difterent 
criteria  for  determining  which  of  the 


>  17CFR249.220{. 

^  15  U.S.C  78a  et  seq. 
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two  methods  is  applicable  to  a 
transaction.3 

Depending  on  which  of  the  two  basic 
methods  is  used  to  accoimt  for  a 
business  combination,  substantial 
di^erences  in  financial  statements 
result.  A  business  combination  may  be 
appropriately  accounted  for  in  the 
foreign  issuer’s  primary  financial 
statements  by  retroactive  restatement  at 
combined  historical  cost  using 
accounting  standards  of  the  foreign 
jurisdiction,  whereas,  the  same 
transaction  would  be  accoimted  for  as  a 
purchase  (fair  value  recognition  at 
acquisition  date)  under  U.S.  GAAP. 
There  currently  is  a  requirement  to 
quantify  the  effects  on  the  financial 
statements  of  these  two  different 
methods  of  accounting  for  a  business 
combination.  This  requirement  has 
resulted  in  significemt  additional 
recordkeeping  requirements,  as  well  as 
complex  and  voluminous  reconciling 
disclosures. 

The  Commission  proposes  to 
eliminate  the  requirement  that  foreign 
private  issuers  quantify  the  effects  of 
differences  arising  solely  fi'om  the 
different  criteria  applied  to  the  selection 
of  the  basic  method  of  accoimting  for  a 
business  combination  if  the  criteria  used 
in  the  primary  financial  statements  for 
determining  the  method  are  consistently 
applied  and  are  consistent  with  IAS  22. 
However,  the  effects  of  differences  in 
the  procedures  used  to  implement  either 
the  purchase  or  pooling  of  interests 
methods  of  accoimting  would  continue 
to  be  quantified  under  the  proposed 
amendment.  For  example,  in  applying 
the  purchase  method,  if  the  amounts 
included  in  the  primary  financial 
statements  did  not  assign  the  same  fair 
value  to  tangible  and  intangible  assets 
and  liabilities  as  would  be  determined 
in  accordance  with  U.S.  GAAP,  the 
difference  would  need  to  be  addressed 
in  the  reconciliation. 

Under  the  proposed  rule,  a  business 
combination  which  would  be  deemed  a 
uniting  of  interests  under  LAS  22  and 
which  was  accounted  for  using  that 
basic  method  in  the  primary  financial 
statements  may  be  deemed  to  be,  for 
purposes  of  the  reconciliation  to  U.S. 
GAAP,  a  pooling  of  interests,  with 
quantification  required  only  to  the 
extent  that  the  procedures  used  in  the 
primary  financial  statements  differ  from 
the  procedures  required  under  U.S. 
GAAP  for  a  pooling  of  interests. 
Similarly,  a  business  combination 
which  would  be  deemed  an  acquisition 


3  In  some  jurisdictions,  the  pooling  of  interests 
method  is  not  permitted,  while  In  some  other 
jurisdictions,  issuers  have  a  free  choice  as  to  the 
method  to  apply. 


under  IAS  22  and  which  was  accounted 
for  using  that  basic  method  in  the 
primary  financial  statements  may  be 
deemed  to  be,  for  purposes  of  the 
reconciliation  to  U.S.  GAAP,  a 
purchase,  with  quantification  required 
only  to  the  extent  that  the  procedures 
used  in  the  primary  financial  statements 
differ  from  Ae  procedures  required 
under  U.S.  GAAP  for  a  purchase. 

The  proposal  would  not  reduce  the 
quality  or  comparability  of  financial 
information  furnished  to  investors  to  a 
material  extent,  while  the  cost  and 
burden  of  a  foreign  issuer’s  filing  with 
the  Commission  would  be  substantially 
reduced.  The  Commission  believes  the 
LAS  criteria  to  be  well  defined, 
reasonable,  and  sufficiently  clear  to 
ensure  consistent  application.  It  is 
expected  that  nearly  all  combinations 
that  would  be  accounted  for  as 
purchases  under  U.S.  GAAP  would  be 
deemed  acquisitions  imder  LAS  22. 

Some  combinations  that  could  qualify 
as  pooling  of  interests  under  U.S. 

GAAP,  however,  will  be  deemed 
acquisitions  under  LAS  22,  and  some  of 
the  extremely  few  transactions  that  will 
qualify  as  uniting  of  interest  under  LAS 
22  may  be  deemed  purchases  under  U.S. 
GAAP. 

Comment  is  requested  as  to  whether 
foreign  private  issuers  should  continue 
to  quantify  differences  arising  solely 
from  differences  in  the  criteria  used  to 
select  the  method  of  accounting  for 
business  combinations;  whether  certain 
forms  or  types  of  combinations  (e.g., 
promoter  transactions,  leveraged  buy¬ 
outs)  should  be  excluded  from  the  relief 
afforded  by  the  proposed  rule,  and,  if  so, 
which  ones:  and  whether  consistency  in 
application  in  the  primary  financial 
statements  of  the  criteria  for 
determination  of  the  method  of 
accounting  should  be,  as  is  proposed,  a 
condition  of  the  relief  granted  under  the 
rule.  Comment  also  is  requested 
regarding  the  need  to  quantify  effects  of 
differences  in  the  procedures  followed 
under  the  two  basic  methods  of 
accounting. 

II.  Accounting  for  Goodwill  and 
Negative  Goodwill 

In  a  business  combination  accounted 
for  as  a  purchase  or  acquisition,  the 
excess  of  the  cost  of  the  acquired 
company  over  the  fair  value  of  the 
tangible  and  identifiable  intangible 
assets  acquired,  reduced  by  the  fair 
value  of  the  liabilities  assumed,  is 
deemed  “goodwill.”  If  the  fair  value  of 
net  assets  acquired  exceeds  the  cost, 
"negative  goodwill”  arises.  Goodwill 
and  negative  goodwill  are  accounted  for 
differently  imder  U.S.  GAAP  and  LAS 
22.  Under  U.S.  GAAP,  goodwill  or 


negative  goodwill  must  be  amortized 
over  its  useful  Ufa  except  that  the 
amortization  period  may  not  exceed 
forty  years.  Under  LAS  22,  goodwill  or 
negative  goodwill  must  be  amortized 
over  a  period  not  exceeding  five  years, 
unless  a  longer  period,  not  exceeding 
twenty  years,  cem  be  justified.  The 
effects  of  the  differences  in  amortization 
periods  should  be  sufficiently 
transparent  that  investors  would  be  able 
to  understand  and  compare  financial 
results  and  condition  company  to 
company,  and  the  acceptance  of  the 
amortization  period  in  IAS  22  will  ease 
the  burden  for  foreign  private  issuers 
filing  with  the  Commission. 

Accordingly,  under  the  proposals, 
foreign  private  issuers  that  have 
consistently  applied  accounting  policies 
which  amortize  goodwill  and  negative 
goodwill  over  periods  which  comply 
with  the  amended  guidance  in  LAS  22, 
but  which  differ  fixim  the  periods  that 
would  be  permitted  under  U.S.  GAAP, 
would  not  be  required  to  quantify  the 
effects  of  that  difference  in  the 
reconciliation. 

In  determining  the  amount  of 
goodwill  and  negative  goodwill  that  is 
subject  to  amortization  for  purposes  of 
the  reconciliation  to  U.S.  GAAP,  foreign 
private  issuers  would  continue  to  be 
required  to  consider  all  other  provisions 
of  purchase  accounting  under  U.S. 
GAAP.  Issuers  that  write-off  goodwill  or 
negative  goodwill  directly  to  equity 
would  need  to  record  goodwill  and  the 
related  amortization  expense  in 
accordance  with  U.S.  GAAP  in  the 
reconciliation  to  U.S.  GAAP. 

Comment  is  requested  regarding  the 
appropriateness  of  accepting  the 
provisions  of  LAS  22  with  respect  to  the 
amortization  period  of  goodwill  and 
negative  goodwill.  Comment  also  is 
requested  as  to  whether  additional 
disclosures  should  be  required,  such  as 
the  useful  life  determined  in  accordance 
with  US  GAAP. 

III.  Transitional  Provisions 

LAS  22,  as  amended  in  1993  becomes 
operative  for  financial  statements 
covering  periods  beginning  on  or  after 
January  1, 1995  with  retroactive 
application  encouraged  but  not 
required.  The  Commission  believes  that 
conformance  with  LAS  22,  or 
reconciliation  to  U.S.  GAAP,  is 
necessary  for  all  periods  to  provide 
investors  with  adequate  information. 
The  accounting  should  be  consistently 
applied  with  respect  to  all  business 
combinations  that  would  affect  reported 
income  in  the  periods  presented  in  the 
filing  if  accounted  for  in  accordance 
with  LAS  22.  Accordingly,  the  relief 
provided  by  the  rule  with  respect  to  the 


Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Proposed  Rules 


21823 


determination  of  the  method  of 
accounting  for  business  combinations 
and  the  amortization  period  for 
goodwill  and  negative  goodwill  is 
proposed  to  be  available  only  if  the 
method  in  the  primary  financial 
statements  has  been  consistently 
applied  and  is  consistent  with  the 
amended  guidance  in  IAS  22. 

Ck)mment  is  requested  on  the 
appropriateness  of  requiring  issuers  to 
conform  with  the  amended  guidance  in 
IAS  22  for  all  periods  to  receive  relief 
from  the  reconciliation  requirement. 

IV.  Cost-Benefit  Analysis 

To  evaluate  fully  the  costs  and 
benefits  associated  with  the  proposed 
amendment  to  Form  20-F  under  the 
Exchange  Act,  the  Commission  requests 
comments  to  provide  views  and 
empirical  data  as  to  the  costs  and 
benefits  associated  with  such  proposals. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  [5  U.S.C  605(b)],  the  Chairman  of 
the  Commission  has  certified  that  the 
proposed  amendments  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Members  of 
the  public  who  wish  to  obtain  a  copy  of 
the  Regulatory  Flexibility  Certification 
should  contact  Wayne  E.  Camall,  (202) 
272-2553,  Office  of  Chief  Accountant, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington  D.C. 
20549 

VI.  General  Request  for  Comments 

Any  interested  person  wishing  to 
submit  written  comments  on  any  aspect 
of  the  amendments  to  forms  and  rules 
that  are  subject  to  this  release  are 
requested  to  do  so.  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549  and  should 
refer  to  file  number  S7-13-94. 

VII.  Statutory  Bases 

The  amendments  to  the  Commission’s 
rules  and  forms  are  being  proposed 
pursuant  to  sections  3(b),  4A,  12, 13, 14, 
15, 16  and  23  of  the  Securities  Exchange 
Act  of  1934. 

List  of  Subjects  in  17  CFR  Part  249 

Accounting,  Reporting  and 
recordkeeping  requirements.  Securities. 


Text  of  Rule  and  Form  Amendments 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted; 

***** 

2.  By  amending  Form  20-F 
(referenced  in  §  249.220f)  by  adding 
paragraph  (viii)  to  Item  17(c)(2)  and 
adding  Instruction  6  to  Item  17  and 
adding  paragraph  (viii)  to  Item  18(c)(2) 
and  adding  Instruction  5  to  Item  18  to 
read  as  follows: 

Note:  The  Form  20-F  Does  not  Appear  and 
the  Amendments  Will  not  Appear  in  the 
Code  of  Federal  Regulations. 

Form  20-F 

***** 

Item  17.  Financial  Statements 

(c)*  *  • 

(2)*  *  * 

(viii)  Issuers  that  prepare  financial 
statements  on  a  basis  of  accounting  other 
than  U.S.  generally  accepted  accounting 
principles  and  which  basis  conforms  for  all 
periods  presented  in  the  filing  with  amended 
guidance  in  International  Accounting 
Standards  No.  22,  as  amended  in  1993,  with 
respect  to  the  period  of  amortization  of 
goodwill  and  negative  goodwill  may  omit  the 
disclosures  specified  by  paragraphs  (c)(2)(i), 
(c)(2)(ii),  and  (c)(2)(iii]  of  this  Item  regarding 
the  effects  of  differences  attributable  solely  to 
the  period  of  amortization. 

Instructions 

***** 

(6)  A  business  combination  which  would 
be  deemed  a  uniting  of  interests  under 
International  Accounting  Standards  No.  22, 
as  amended  in  1993  (“IAS  22”),  and  was 
accounted  for  using  that  basic  method  in  the 
primary  financial  statements  may  be  deemed 
to  be,  for  purposes  of  the  reconciliation  to 
U.S.  GAAP,  a  pooling  of  interests,  with 
quantification  required  only  to  the  extent  that 
the  procedures  used  in  the  primary  financial 
statements  differ  from  the  procedures 
required  under  U.S.  GAAP  for  a  pooling  of 
interest.  A  business  combination  which 
would  be  deemed  an  acquisition  under  IAS 
22  and  was  accounted  for  using  that  basic 
method  in  the  primary  financial  statements 
may  be  deemed  to  be,  for  purposes  of  the 
reconciliation  to  U.S.  GAAP,  a  purchase, 
with  quantification  required  only  to  the 
extent  that  the  procedures  used  in  the 


primary  financial  statements  differ  from  the 
procedures  required  under  U.S.  GAAP  for  a 
purchase:  Provided  That,  the  relief  from 
reconciliation  permitted  pursuant  to  this 
instruction  is  not  available  unless  the  method 
used  in  the  primary  financial  statements  for 
determining  the  basic  method  of  accounting 
for  business  combinations  has  been 
consistently  applied  and  is  consistent  with 
the  amended  guidance  in  IAS  22. 

Item  18.  Financial  Statements 

***** 

(c)*  •  • 

(2)*  •  • 

(viii)  Issuers  that  prepare  financial 
statements  on  a  basis  of  accounting  other 
than  U.S.  generally  accepted  accounting 
principles  and  which  basis  conforms  for  all 
periods  presented  in  the  filing  with  amended 
guidance  in  International  Accounting 
Standards  No.  22,  as  amended  in  1993,  with 
respect  to  the  period  of  amortization  of 
goodwill  and  negative  goodwill  may  omit  the 
disclosures  specified  by  paragraphs  (c)(2)(i), 
(c)(2)(ii),  and  (c)(2)(iii]  of  this  Item  regarding 
the  effects  of  differences  attributable  solely  to 
the  period  of  amortization. 

Instructions 

***** 

(5)  A  business  combination  which  would 
be  deemed  a  uniting  of  interests  under 
International  Accounting  Standards  No.  22, 
as  amended  in  1993  (“IAS  22”),  and  was 
accounted  for  using  that  basic  method  in  the 
primary  financial  statements  may  be  deemed 
to  be,  for  purposes  of  the  reconciliation  to 
U.S.  GAAP,  a  pooling  of  interests,  with 
quantification  required  only  to  the  extent  that 
the  procedures  used  in  the  primary  financial 
statements  difrer  from  the  procedures 
required  under  U.S.  GAAP  for  a  pooling  of 
interest.  A  business  combination  which 
would  be  deemed  an  acquisition  under  IAS 
22  and  was  accounted  for  using  that  basic 
method  in  the  primary  financial  statements 
may  be  deemed  to  be,  for  purposes  of  the 
reconciliation  to  U.S.  GAAP,  a  purchase, 
with  quantification  required  only  to  the 
extent  that  the  procedures  used  in  the 
primary  financial  statements  differ  from  the 
procedures  required  under  U.S.  GAAP  for  a 
purchase;  Provided  That,  the  relief  from 
reconciliation  permitted  pursuant  to  this 
instruction  is  not  available  unless  the  method 
used  in  the  primary  financial  statements  for 
determining  the  basic  method  of  accounting 
for  business  combinations  has  been 
consistently  applied  and  is  consistent  with 
the  amended  guidance  in  IAS  22. 
***** 

Dated:  April  19, 1994. 

By  the  Commission. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  94-9893  Filed  04-25-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

pocket  No.  N-e4-3729;  FR-3623-N-011 

Funding  Avaiiability  (NOFA)  for  Fiscal 
Year  1994,  Section  8  Community 
Investment  Demonstration  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  Fiscal  Year  (FY)  1994. 

SUMMARY:  This  NOFA  announces  the 
availability  of  $100  million  in  FY  1994 
section  8  budget  authority  for  a  national 
competition  to  be  administered  by  the 
Department  of  Housing  and  Urban 
Development  pursuant  to  section  6  of 
the  HUD  Demonstration  Act  of  1993. 

That  section  directs  the  Secretary  to 
carry  out  “a  demonstration  program  to 
attract  pension  fund  investment  in 
affordable  housing  through  the  use  of 
project-based  rental  assistance  under 
section  8  of  the  United  States  Housing 
Act  of  1937.”  This  NOFA  invites 
pension  funds  (public  or  private)  or 
their  affiliates  to  submit  applications  to 
participate  in  this  new  demonstration 
program. 

Under  this  demonstration,  selected 
pension  funds  will  receive  a  set-aside  of 
section  8  funding  authority.  They  will 
select  projects  to  be  assisted,  within 
guidelines  estabhshed  by  HUD,  and 
submit  them  to  the  Department  for 
approval.  New  construction  and 
substantial  rehabilitation  projects  are 
eligible.  At  least  50  percent  of  the  set- 
aside  must  be  for  HUD-owned 
properties  or  properties  with  HUD-held 
mortgages.  No  more  than  50  percent  of 
the  units  in  any  project  (except  HUD 
owned  or  HUD-held)  may  be  assisted; 
however,  HUD  may  provide  exceptions 
to  this  rule  for  limited  special 
circumstances  such  as  meeting  the 
needs  of  the  homeless,  disabl^  or 
displaced.  In  the  case  of  HUDowned 
properties,  the  number  of  xmits  required 
to  be  assisted  will  be  determined  in  the 
disposition  plan  in  accordance  with 
statutory  requirements.  The  pension 
fund  will  provide  assistance  from  its 
set-aside  for  one-half  the  number  of 
units  to  be  as.sisted  as  determined  in  the 
disposition  plan;  HUD  will  provide  the 
other  one-half  from  its  property 
disposition  set-aside. 

If  the  project-specific  proposal  is 
approved  by  HUD,  a  portion  of  the 
pension  fund’s  section  8  set-aside  will 
be  assigned  to  the  project.  After 


completion  of  construction  or 
rehabilitatioa,  pursuant  to  an  agreement 
between  HUD  and  the  project  owner,  a 
Housing  Assistance  Payments  Contract 
will  be  executed  between  the  owner  and 
HUD.  Under  this  Contract,  the  owner 
will  be  responsible  for  all  management 
and  operation  of  the  project,  including 
determining  eligibility  of  and  leasing  to 
low-income  families. 

The  NOFA  contains  information  for 
the  applicants  regarding  the  allocation 
of  section  8  budget  authority,  the 
application  process,  including  the 
application  requirements  and  the 
deadline  for  filing  applications;  pension 
fund  selection  criteria;  and  the  selection 
criteria  for  selecting  specific  projects  to 
be  funded. 

Detailed  instructions  and  guidelines 
implementing  this  demonstration  are 
contained  in  HUD  Notice  94—19. 
Prospective  applicants  should  request  a 
copy  of  the  Notice  from  the  address 
below  before  submitting  an  applicMion 
to  participate  in  the  demonstration. 

DATES:  This  NOFA  will  remain  open 
until  all  Section  8  authority  has  been 
allocated  or  reallocated.  HUD  wilt 
accept  applications  no  earlier  than  30 
days  after  publication  of  this  NOFA. 
Processing  of  applications  will 
commence  in  order  of  receipt. 
Applications  received  during  each  15 
calendar  day  period,  beginning  30  days 
after  publication  of  this  NOFA,  will  be 
ev'aloated  against  each  other.  Initial 
approval  will  be  given  no  earlier  than  45 
days  after  publication. 

ADDRESSES:  The  HUD  headquarters  is 
the  ofticial  place  of  receipt  of  all 
applications.  The  address  is  (Department 
of  Housing  and  Urban  Development, 
Office  of  Insured  Multifamily  Housing 
Development,  room  6134,  451  Seventh 
Street,  SW.,  Washington,  DC  20401— 
8000.  Each  submission  should  be  clearly 
identified  on  the  exterior  as  a  “Section 
8  Community  Investment 
Demonstration  Program  Application.” 

A  presubmission  conference  for 
parties  who  may  be  interested  in 
participating  in  this  demonstration 
program  has  been  scheduled  at  1:00 
p.m..  May  11, 1994,  in  room  10233, 
Departmental  Conference  Room,  at  HUD 
headquarters.  While  not  a  precondition 
to  eligibility  for  submission  ol  a  formal 
application,  representatives  of  the 
pension  funds  or  their  affiliates  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  COMTAGT: 
Joseph  E.  Malloy,  Office  of  Insured 
Multifamily  Housing  Development, 
room  6134,  telephone  (202)  768^3000, 
or  Richard  L.  Schmitz,  Policies  and 
Procedures  Division,  room  6138, 
Telephone  (202)  708-1113.  Both 


addresses  are  at  the  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20401-8000.  (These  telephone  numbers 
''are  not  toll-free). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 
The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
OMB  has  approved  the  section  8 
information  collection  requirements 
under  the  assigned  control  number 
2577-0169. 

(I)  Purpose  and  Substantive  Description 

(A)  Background 

Section  6  of  the  HUD  Demonstration 
Act  of  1993  (Pub.  L.  103-120, 107  Stat. 
1144,  approved  October  27, 1993) 
directs  the  Secretary  of  HUD  to  carry  out 
a  demonstration  program  to  attract 
pension  fund  investment  in  affordable 
housing  through  the  use  of  project-based 
rental  assistance  under  section  8  of  the 
United  States  Housing  Act  of  1937.  In 
carrying  out  this  demonstration  program 
the  Secretary  must  ensure  that  not  less 
than  50  percent  of  the  funds 
appropriated  for  each  year  are  used  in 
conjunction  with  the  disposition  of 
either:  (l)  Multifamily  properties  owned 
by  the  Department;  or  (2)  multifamily 
properties  securing  mortgages  held  by 
the  Department. 

An  appropriation  of  $100  million  for 
fiscal  year  1994  was  authorized  and  has 
been  provided  to  carry  out  this 
demonstration  program. 

Project-based  section  8  assistance 
under  the  program  will  be  provided 
pursuant  to  a  contract  entered  into  by 
the  Secretary  and  the  owner  of  the 
eligible  housing  that:  (1)  Provides 
assistance  for  a  term  which,  taking  into 
account  the  financing  a^id  other  factors 
relating  to  the  specific  project  proposal, 
is  not  less  than  60  and  not  greater  than 
180  months;  and  (2)  provides  for 
contraci  rents  to  be  determined  by  the 
Secretary. 

The  Fair  Market  Rent  Schedule  for 
this  demonstration  is  120  percent  of  the 
Existing  Housing  Fair  Market  Rent 
Schedule  most  recently  published  in  the 
Federal  Register.  Initial  gross  rents 
(contract  rents  plus  allowance  for  tenant 
paid  utilities)  for  any  new  construction 
project,  and  emy  substantial 
rehabilitation  project  with  per  unit 
rehabilitation  costs  of  $5000  or  more, 
may  not  exceed  the  Fair  Market  Rents 
applicable  to  this  demonstration.  Initial 
gross  rents  for  any  substantial 
rehabilitation  project  with  per  unit 
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rehabilitation  costs  of  less  than  $5000 
may  not  exceed  100  percent  of  the 
published  Existing  Housing  Fair  Market 
Rent  Schedule. 

Contract  rents  must  be  reasonable  on 
the  basis  of  comparison  with  rents  for 
unsubsidized  units  of  similar  age, 
design  and  location  which  include 
comparable  amenities  and  services. 

HUD’s  multifamily  mortgage 
insurance  programs,  the  risk  sharing 
programs  under  section  542  of  the 
Housing  and  Community  Development 
Act  of  1992,  and  Fanners  Home 
Administradan  loan  and  loan  guarantee 
programs  are  not  available  for  housing 
developed  or  assisted  under  this 
demonstration  program.  A  pension  fund 
may  not  have  an  ownership  interest  in 
a  project  for  which  a  proje^-spedfic 
proposal  is  submitted  to  HUD  or  for 
which  assistance  is  provided  under  this 
demonstration.  The  Secretary  may 
establish  such  other  standards  regarding 
financing  and  securitization  of  project 
mortgages  as  the  Secretary  deems 
appropriate. 

This  NOFA  armounces  the  availability 
of  $100  million  in  FY  1994  section  8 
budget  authority  to  carry  out  this 
demonstration  program  which  vrill 
assist  between  approximately  900  and 
2500  units.  The  number  that  can  be 
assisted  will  vary  depending  on  the 
level  of  gross  rents  (i.e.,  contract  rents 
plus  allowance  for  tenant  paid  utilities), 
contract  administration  fee  and  term  of 


contract.  For  example. 

Monthly  contract  rent  per  unit  $500 

Tenant  paid  utility  allowance  50 

Monthly  gross  rent  .  550 

Number  of  Units  . x50 


27300 

xl2 


Annual  Section  8  Rental  Sub¬ 
sidy  . . .  330300 

Administrative  Fee  ’  .  JS.OOO 


Section  8  Contract  Authority 

Reserved  .  345,000 

Length  of  Contract .  2x15 


Total  Budget  Authority 
Reserved  (15  yr.  term)  5,175,000 
2X5 


Total  Budget  Authority 
Reserved  (5  yr.  term)  1,725,000 


'  Based  on  5%  of  the  published  existing 
housing  fair  market  rent  for  a  2BK  unit 
2  Times  number  of  years. 

(B)  Allocation  Amounts 

From  the  amounts  of  section  8 
assistance  made  available  in  the  VA, 
HUD-Independent  Agencies 
Appropriation  Act  for  FY  1994  (Pub.  L 
103-124, 107  Stat.  1275,  Approved 
October  28, 1993)  the  Department  has 


set  aside  $100  million  in  budget 
authority  for  this  demonstration 
program.  No  pension  fund  may  receive 
an  initial  set-aside  of  more  than  $50 
million. 

A  Category  A  pension  fund  may 
receive  an  initim  set-aside  of  not  more 
than  $56  million.  A  Category  A  fund  is 
any  pension  fund  that  identifies  and 
documents  in  its  application  the 
presence  of  a  pipeline  of  projects  for 
which  project-specific  proposals 
sufficient  to  use  the  total  amoimt  of  the 
set-aside  requested  by  it  can  be 
submitted  to  HUD  within  120  days  after 
HUD  selects  the  fund  for  participation 
in  the  demonstration. 

A  Category  B  fund  is  any  pension 
fund  that  does  not  make  su^ 
identificaticHis  or  documentations.  A 
Category  B  fund  may  receive  an  initial 
set-aside  of  not  more  than  $10  million. 

The  Department  may  not  initially 
provide  (or  make  a  commitment  to 
provide)  more  than  50  percent  of  the 
funding  for  housing  financed  by  any 
single  pension  fun^  except  that  this 
limitation  shall  cease  to  apply  if  the 
Secretary,  after  the  end  of  the  6-month 
period  banning  on  the  date  of  this 
NOFA  determines  that:  (1)  There  are  no 
expressions  of  interest  that  are  likely  to 
result  in  approvable  applications  in  the 
reasonably  foreseeable  future;  or  (2)  any 
such  expressions  of  interest  are  not 
likely  to  use  all  funding  under  this 
section.  If,  after  the  required  six  month 
period,  it  is  determined  that,  given  the 
extent  of  expressions  of  interest  in  this 
demonstration,  it  does  not  appear  likely 
that  all  of  the  $100  million  in  budget 
authority  will  be  used  (and  the 
Department  so  informs  the  Committee 
on  Banking,  Finance  and  Urban  Affairs 
of  the  House  of  Representatives  and  the 
Committee  on  Banking,  Housing,  aiul 
Urban  Affairs  of  the  Senate)  the 
Department  then  may  reserve  funding 
for,  and  consider  an  application  fram,  a 
pension  fund  requesting  an  award  for 
amounts  in  excess  of  $50  million. 

The  Department  may  not  enter  into 
any  new  funding  commitments  under 
this  program  after  September  30, 1998. 

(C)  Eligible  Applicants 

Any  applicant  for  participation  in  this 
program  must  demonstrate,  to  the 
satisfaction  of  the  Department  ffiat:  (1) 

It  is  a  trust,  fund,  plan  or  other  program 
established  or  maintained  by  an 
employer  or  other  person  for  the 
purpose  of  providing  income  or  benefits 
to  employees  after  the  termination  of 
employment  or  deferring  income  by 
employees  until  the  termination  of 
employment:  (2)  it  is  an  entity  that 
engages  principally  in  the  investment  of 
the  funds  of  such  a  trust,  fund,  plan,  or 


other  program',  or  (3)  h  is  a  partnership 
or  organization  established  to  invest 
pension  funds  in  affordable  mulUfamily 
housing. 

The  applicant  must  have  adequate 
staff  capacity  to  perform  the  functions 
required  under  this  demonstration  or  it 
may  contract  or  enter  Into  a  partnership 
for  such  services  so  long  as  the 
applicant  is  responsible  for  overall 
program  administration  and  decisions. 

(D)  Pension  Fund  Applications 

1.  All  applications  ftrom  pension 
funds  must  contain  information  as  to 
the  number  of  projects  and  units 
exp>ected  to  be  financed,  the  number 
and  percent  in  earii  project  expected  to 
receive  Section  8  assistance,  contract 
terms  anticipated,  anticipated  initial 
contract  rents,  total  Section  8  budget 
authority  requested,  the  number  of  units 
to  be  newly  constructed  and  the  number 
to  be  substantially  rehabilitated;  types  of 
families  (elderly,  large,  disabled, 
displaced,  homeless  or  fomihes/ 
individuals  with  special  needs)  and 
number  of  each  expected  to  assisted. 

2.  All  applications  must  contain 
information  sufficient  for  HUD  to 
evaluate  the  applicant  on  the  basis  of 
the  Pension  Fund  Selection  Criteria  set 
forth  in  Subpart  (E)  below. 

(E)  Pension  Fund  Selection  Criteria 

All  applications  for  participation  in 
the  demonstration  will  be  evaluated  on 
the  basis  of  the  following  criteria. 
Applicants  should  refer  to  HUD  Notice 
94-19  for  details  as  to  the  supporting 
information  required  for  each  criterion. 
Applications  must  contain  sufficient 
supporting  information,  in  narrative 
and/or  numerical  form,  as  appropriate, 
to  enable  HUD  to  evaluate  the 
applicants: 

1.  Past  involvement  in  and  capacity  to 
finance  multifamily  housing; 

2.  Capability  to  make  overall  program 
and  mortgage  finance  decisions; 

3.  Use  of  its  own  resources,  including 
how  it  will  maximize  the  use  of  any 
Section  8  set-aside  awarded  to  it. 

4.  Use  of  HUD-owned  properties  or 
properties  with  mortgages  held  by  HUD 
in  a  variety  of  geographic  locations. 

5.  Efforts  to  promote  economic  or 
neighborhood  development  and/or 
employment  opportunities  for  project 
area  residents;  and 

6.  Ability  to  move  housing  to 
construction/rehabilitation  start  in  a 
short  time  frame. 

Applications  received  during  each  15 
calendar-day  period,  beginnirrg  30  days 
after  publication  of  this  NOFA,  will  be 
evaluated  against  each  other. 
Applications  will  be  selected  on  the 
basis  of  numerical  ratings  assigned  to 
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the  criteria  identified  above.  Additional, 
more  detailed  information  and 
instnictioris  with  respect  to  the  above 
criteria,  as  well  as  on  application  and 
program  procedures  in  general,  are 
contained  in  HUD  Notice  94-19,  which 
will  be  provided  pension  funds  upon 
request  to  the  HUD  program 
headquarters  office  referred  to  above. 

The  Department  will  formally  notify 
each  pension  fund  as  to  whether  or  not 
it  was  selected  to  participate  in  this 
demonstration  program  and  the  amount 
of  set-aside  awarded. 

(F)  Guidelines  on  Eligible  Projects 

Pension  funds  selected  by  HUD  to 
participate  in  this  demonstration  must 
submit  proposals  for  projects  they  wish 
to  finance  to  the  Department  for 
approval.  Each  pension  fund  will  be 
required  to  use  at  least  50%  of  its 
section  8  set-aside  in  connection  with 
HUD-owned  properties  or  properties 
with  mortgages  held  by  HUD  unless  the 
Department  determines  that  the  overall 
statutory  provision  to  this  effect  will  be 
met  and  approves  an  exception. 

New  construction  projects  are  eligible 
under  this  demonstration.  In  addition, 
the  following  types  of  existing  projects 
are  eligible  for  substantial  rehabilitation: 

A  multifamily  project  owned  by  the 
Secretary  or  subject  to  a  mortgage  held 
by  the  Secretary  that  is  delinquent, 
under  a  workout  agreement,  or  being 
foreclosed  upon  by  the  Secretary: 

A  multifamily  project  eligible  for 
assistance  as  a  troubled  project  under 
section  201  of  the  Housing  Community 
Development  Amendments  of  1978; 

A  multifamily  project  located  in  an 
empowerment  zone  or  enterprise 
community  designated  pursuant  to 
Federal  law; 

Any  other  multifamily  project, 
including  those  to  be  occupied  by 
homeless  persons  or  homeless  families 
as  defined  in  section  103  of  the  Stewart 
B.  McKinney  Homeless  Assistance  Act. 

High  rise  elevator  projects  for  families 
with  children  are  not  eligible  for  this 
demonstration  unless  HUD  determines 
there  is  no  practical  alternative. 

(G)  Project  Selection  Criteria 

Pension  funds  may  establish  their 
own  criteria  for  selecting  project- 
specific  proposals  but  such  criteria 
must,  in  the  aggregate,  reflect  the 
following  public  purposes  to  the 
satisfaction  of  the  Secretary: 

— Achieving  economic  mix; 

— Increasing  housing  choices  and 
fostering  nei^borhood  diversity: 

— Providing  afmrdable  housing  for  large, 
low-income  families  and  providing 
access  to  necessary  supportive 
facilities  and  services; 


— Involving  other  state  and  local  and 
public  and  private  resources  to 
achieve  these  objectives  and  to  limit 
Section  8  assistance  to  less  than  50% 
of  the  units  (except  in  HUD-owned 
properties  or  properties  with 
mortgages  held  by  HUD  and  under 
limited  special  circumstances,  sucb  as 
assistance  for  homeless,  disabled,  or 
displaced  approved  by  HUD); 

— Facilitating  maximum  use  of  available 
Section  8  budget  authority  by  limiting 
gross  rents  to  less  than  the  Fair 
Market  Rent  Limitations  and  contract 
terms  to  less  than  15  years; 

— Facilitating  geographic/locality 
diversity  of  project  sites  and 
complying  with  any  applicable  court 
orders; 

— Using  HUD  owned  properties  and 
properties  with  mortgages  held  by 
HUD  in  a  variety  of  geographic 
locations;  and 

— Meeting  special  needs  of  homeless, 
disabled,  or  displaced  etc. 

More  detailed  information  with 
respect  to  these  criteria  and  methods  of 
selection  is  contained  in  HUD  Notice 
94-19. 

Pension  funds  should  be  aware  that 
certain  projects  are  not  eligible  for 
participation  in  this  demonstration. 
These  include  projects  that  are  subject 
to  mortgage  prepayment  restrictions, 
including  projects  meeting  the 
definition  of  "eligible  low  income 
housing”  under  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990  (LIHPRHA) 
and  projects  that  are  subject  to  Section 
250(a)  of  the  National  Housing  Act. 

A  list  of  HUD-owned  properties  is 
available  from  HUD  Headquarters, 

Office  of  Preservation  and  Property 
Disposition,  telephone  (202)  708-3343. 
Information  on  properties  with 
mortgages  held  by  HUD  is  available 
from  the  Office  of  Multifamily  Housing 
Management  in  HUD  Headquarters, 
telephone  (202)  708-3730. 

HUD  Notice  94-19  sets  forth  the 
format  and  specific  information  needed 
in  order  for  pension  funds  to  meet  the 
requirements  of  this  subpart  (G). 

(H)  Section  8  Project-Specific  Contract 
Award 

A  Category  A  pension  fund  will  have 
120  days  from  the  date  of  its  selection 
to  participate  in  the  demonstration  to 
submit  project-specific  proposals 
utilizing  the  total  amount  of  its  Section 
8  set-aside.  It  will  have  10  months  from 
the  date  of  selection  to  commit  (i.e., 
closing  of  construction  financing)  its 
Section  8  set-aside  to  specific  projects. 

A  Category  B  pension  fund  will  have 
12  months  to  reach  closing  of 
construction  financing.  It  must  submit 


project-specific  proposals  sufficient  to 
use  its  S^tion  8  set-aside  no  later  than 
120  days  before  the  end  of  the  12  month 
period. 

Any  amount  of  set-aside  not 
committed  to  specific  projects  by  the 
end  of  the  time  periods  indicated  above 
may  be  withdrawn  by  HUD  and 
reallocated  to  other  pension  funds  based 
on  the  performance  of  the  receiving 
pension  fund  in  utilizing  it  previous 
allocation(s)  or  to  pension  funds  not 
previously  selected  by  HUD  due  to  the 
lack  of  available  set-aside  authority. 

HUD  may  extend  these  deadlines. 

Project-specific  proposals  must 
include  the  information  and 
certifications,  and  be  submitted  in  the 
format,  identified  in  HUD  Notice  94-19. 

(I)  Processing  of  Project-Specific 
Proposals 

After  receipt  of  a  project-specific 
proposal,  HUD,  in  accordance  with 
HUD  Notice  94-19,  will  perform  certain 
HUD-retained  reviews  for  compliance 
with: 

— Site  acceptability  criteria  for  this 
Demonstration; 

— Environmental  requirements  except 
HUD  may  accept  and  adopt  an 
environmental  review  in  accordance 
■with  24  CFR  Part  58  conducted  by  a 
QDBG  or  HOME  grantee; 

— Affirmative  Fair  Housing  Marketing 
requirements; 

— Previous  participation  of  project 
principals  in  HUD  programs; 

— Obtain  and  issue  appropriate  Davis- 
Bacon  wage  rate  determinations;  and 
— Subsidy  layering  guidelines,  unless 
the  Housing  Credit  Agency  has  agreed 
to  perform  subsidy  layering  reviews 
for  projects  receiving  Low  Income 
Housing  Tax  Credits. 

Upon  completion  of  the  HUD  reviews. 
Headquarters  will  notify  the  pension 
fund  whether  or  not  the  proposal  is 
acceptable,  the  amount  of  Section  8  that 
will  be  reserved  for  the  project  when  the 
HAP  Agreement  is  sign^  and  the  steps 
requisite  to  execution  of  the  HAP 
Agreement. 

(J)  Post  Approval  Processing 

The  HAP  Agreement  may  not  be 
executed  nor  may  construction  or 
substantial  rehabilitation  begin  until  the 
certifications  required  by  HUD  Notice 
94-19  are  submitted  to  HUD  and  found 
acceptable. 

(K)  Contract  Administration 

The  statute  calls  for  assistance  to  be 
provided  through  “a  contract  entered 
into  by  the  Secretary  and  the  owner”.  It 
is  the  Department’s  intent  to  enter  into 
a  HUD/Private  Owner  HAP  Agreement 
and  Contract.  HUD  will  then  enter  into 
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a  oontract  with  an  HFA  or  PHA  that  has 
jurisdiction  over  the  geographic  area  in 
which  the  project  is  located.  For  a  fee, 
the  HFA  or  PHA  will  carry  out  certain 
administrative  or  ministerial  functions 
that  otherwise  would  be  the 
responsibility  of  HUD  as  the  Section  8 
Contract  Administrator.  Any 
administrative  fee  payable  to  the  HFA  or 
PHA  will  not  exceed  5  percent  of  the 
published  2  bedroom  Fair  Market  Rent 
for  Existing  Housing  for  the  area  and 
will  be  payable  out  of  the  Section  8 
contract  and  budget  authority  reserved 
for  each  project. 

(L)  Project  Construction  and  Completion 

Project  construction,  completion  and 
cost  certification  requirements  are 
contained  in  HUD  Notice  94-19.  HUD 
may  perform  field  reviews  if  necessary 
to  substantiate  compliance  w’ith 
program  requirements. 

(M)  HUD-Private  Owner  HAP  Contract 

If  the  pension  fund  and  owner  are  in 

compliance  with  HUD  Notice  94-19, 
HUD  will  execute  a  HUD-Private  Owner 
HAP  Contract  with  the  owner.  The 
contract  will  contain  provisions  relative 
to:  (1)  The  terms  of  the  contract  which 
may  be  not  less  than  5  nor  more  than 
15  years;  (2)  the  responsibilities  of  the 
owner  for  project  management  and 
maintenance;  (3)  a  prohibition  on  the 
use  of  other  Federal  programs  so  long  as 
the  contract  is  in  effect;  (4)  a  limitation 
on  assistance  for  the  project  to  the 
housing  assistance  payments  available 
under  the  Contract;  (5)  the  requirement 
that  in  the  event  the  project  is 
refinanced  to  lower  the  interest  rate 
and/or  debt  service  payment,  HUD  may 
reduce  the  Contract  rents;  and  (6)  the 
right  for  HUD  to  terminate  the  Contract 
for  cause  if  the  owner  fails  to  perform 
in  accordance  w'ith  the  provisions  of  the 
Contract. 

(N)  Supplementary  Program 
Information 

Coincident  with  the  preparation  of 
this  NOFA  the  Department  has  been 
developing  more  detailed  information 
and  instructions  for  program 
participants  in  the  form  of  HUD  Notice 
94-19.  The  Office  of  Insured 
Multifamily  Housing  Development  at 
HUD  Headquarters,  Room  6134, 
Telephone  (202)  708-3000,  will  make 
these  instructions  available  to  pension 
funds  and  other  interested  parties  upon 
request. 

II.  Other  Matters 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
v,rith  respect  to  the  environment  has 
-  been  made  in  accordance  with  the 


Departments  regulations  at  24  CFR  part 
50,  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Coimsel, 
Department  of  Housing  and  Urban 
Development,  room  10276,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NCtt^A  does  not 
have  substantial,  direct  effect  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 
govermnent  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government, 
because  this  NOFA  would  not 
substantially  alter  the  established  roles 
of  HUD,  the  States  and  local 
governments. 

(C)  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
any  HUD  program  requirements 
affecting  the  family. 

(D)  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  16, 
1992,  HUD  published  at  57  FR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  dociunentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(1)  Documentation  and  Public  Access. 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 


upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  nnt  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  hs  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

(2)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Upvdate  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  All  reports — both  applicant 
disclosures  and  updates — will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD’s  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subpart  C,  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

(E)  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  (the  “Byrd 
Amendment”)  and  the  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  of  Federal 
contracts,  grants,  or  loans  firom  using 
appropriated  funds  for  lobbying-the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 
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(F)  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD’s  regulation  implementing 
section  13  is  codified  at  24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 


influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Appendix  A  of 
this  rule  contains  examples  of  activities 
covered  by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  Room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  is  not  a  toll-free 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

(G)  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD’s 
regulation  implementing  section  103  is 


codified  at  24  CFR  part  4.  In  accordance 
with  the  requirements  of  section  103, 
HUD  employees  involved  in  the  review 
of  applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.) 

Dated:  April  14, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  94-9887  Filed  4-25-94;  8:45  am) 
BILUNQ  CODE  4210-27-l> 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  888 

pocket  No.  N-«4-3741;  FR-3686-N-01] 

Section  8  Housing  Assistance 
Payments  Program — Contract  Rent 
Annual  Adjustment  Factors 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  revised  contract  rent 
annual  adjustment  factors. 

SUMMARY:  The  United  States  Housing 
Act  of  1937  (1937  Act)  requires  that  the 
assistance  contracts  signed  by  owners 
participating  in  the  Department’s 
section  8  Housing  Assistance  Payments 
programs  provide  for  annual  or  more 
hequent  adjustment  in  the  maximum 
monthly  rentals  for  units  covered  by  the 
contract  to  reflect  changes  based  on  fair 
market  rents  prevailing  in  a  particular 
market  area,  or  on  a  reasonable  formula. 
This  Notice  armounces  revised  Annual 
Adjustment  Factors  (AAFs),  which  are 
based  on  a  formula  using  data  on 
residential  rent  and  utilities  cost 
changes  from  the  Bureau  of  Labor 
Statistics  Consumer  Price  Index  (CPI) 
and  the  HUD  Random  Digit  Dialing 
(RDD)  rent  change  surveys. 

EFFECTIVE  DATE:  April  26, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Rental  Assistance 
Division,  Office  of  Public  and  Indian 
Housing  (202)  708-0477  (TIM):  (202) 
708-0850),  for  questions  relating  to  the 
section  8  Voucher,  Certificate,  and 
Moderate  Rehabilitation  programs; 

James  Tahash,  Program  Planning 
Division,  Office  of  Multifamily  Housing 
Management  (202)  708-3944  (TDD: 

(202)  708-4594),  for  questions  relating 
to  all  other  section  8  programs;  for 
technical  information  regarding  the 
development  of  the  scheH^les  for 
specific  areas  or  the  method  used  for 
calculating  the  AAFs,  Michael  R.  Allard, 
Economic  and  Market  Analysis 
Division,  Office  of  Policy  Development 
and  Research  (202)  708-0577  (TDD: 

(202)  708-0770).  Mailing  address  for 
above  persons:  Department  of  Housing 
and  Uihan  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20410. 
(Telephone  numbers  are  not  toll-free.) 
SUPPLEMENTARY  INFORMATION:  Section 
8(c)(2KA)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f(c)(2)(A)) 
requires  HUD  to  provide  for  adjustments 
in  the  maximum  monthly  rents  for  units 
covered  by  the  section  8  Housing 
Assistance  Payments  (HAP)  Contracts. 
Adjustments  must  reflect  changes  in  the 


Fair  Market  Rents  (FMRs)  prevailing  in 
particular  maricet  areas,  or  they  must  be 
based  on  a  reasonable  formula. 

HUD  has  elected  to  establish  the 
AAFs  using  the  formula-based 
alternative.  HUD  regulations  provide 
that  the  AAFs  will  be  published 
annually  in  the  Federd  Registn-  (24 
CFR  888.202).  These  revised  AAFs  are 
applicable  (subject  to  the  limitations  on 
applicability  discussed  below)  for 
adjusting  Contract  Rents  on  or  after 
November  8, 1993,  the  anniversary  date 
for  this  publication. 

Applicability  of  AAFs  to  Various 
Section  8  Programs 

AAFs  established  by  this  Notice  are 
used  to  adjust  Contract  Rents  for  section 
8  program  units.  The  following  provides 
a  general  description  of  how  AAFs 
apply  under  the  several  section  8 
Housing  Assistance  Payments  programs. 
The  specific  application  of  the  AAFs 
should  be  determined  by  reference  to 
the  HAP  Contract  and  to  appropriate 
program  regulations  or  requirements. 

In  certain  cases,  AAFs  are  not  used  to 
adjust  Contract  Rents.  AAFs  are  not 
us^  for  the  section  8  Voucher  program. 
In  additicm,  AAFs  are  not  used  for 
section  8  Certificate  program  tmits 
subject  to  24  CFR  882.110(d),  which 
applies  to  units  in  certain  otherwise 
subsidized  projects  that  are  rented  to 
section  8  C^ificate  program  families. 
(The  housing  assistance  payment  for 
such  a  unit  is  equal  to  the  diffm«nc8 
between  the  subsidized  rent  and  the 
rent  payable  by  the  eligible  family. 
Adjustments  to  the  subsidized  rents  are 
made  in  accordance  with  rules  and 
procedures  governing  the  particular 
subsidized  housing  program  involved.) 
In  addition,  AAFs  are  not  used  for  units 
placed  under  HAP  contract  in  recent 
years  under  the  section  202/section  8 
program.  Instead,  those  rents  are  based 
on  a  HUD-approved  budget  for  the 
project 

Contract  Rents  for  many  projects 
receiving  section  8  subsidies  under  the 
Loan  Management  provisions  of  24  CFR 
part  886,  subpart  A,  and  for  projects 
receiving  section  8  subsidies  under  the 
Property  Disposition  provisions  of  24 
CFR  part  886,  subpart  C,  are  adjusted,  at 
HLT)’s  option,  either  by  applying  the 
AAFs  or  by  adjusting  rents  in 
accordance  with  24  CFR  207.19(e). 

Under  the  section  8  Moderate 
Rehabilitation  program,  the  public  *> 
housing-agency  (PHA)  should  use  the 
base  rent,  not  the  Contract  Rent,  to 
select  the  correct  AAF  to  apply  to  the 
base  rent. 


AAF  Areas 

This  year’s  AAF  areas  incorporate  the 
Office  of  Management  and  Budget’s 
(OMB)  revised  definitions  of 
metropolitan  areas.  OMB  released 
revised  definitions  based  on  1990 
Census  data,  efiective  as  of  December 

31. 1992  and  further  modified  on  June 

30. 1993  (OMB  Bulletins  Nos.  93-05 
and  93-17).  Last  year,  HUD  announced 
in  the  January  13, 1993  publication  of 
AAFs  that  the  OMB  definitions  were 
being  evaluated  to  determine  their  use 
in  the  next  round  of  published  AAFs. 
HUD  conducted  this  evaluation  in 
conjunction  with  the  FY  1994  section  8 
Existing  Program  Fair  Market  Rent 
(FMR)  cycle,  and,  with  the  few 
exceptions  discussed  in  the  following 
paragraphs,  accepted  the  OMB 
definitions. 

The  HUD  exceptions  for  AAF 
purposes  are  for  six  large  metropolitan 
areas,  where  HUD  considers  the  area 
covered  by  the  revised  OMB  definitions 
to  be  larger  than  appropriate  for  use  as 
a  housing  market  area  definition.  HUD 
therefore  modified  the  definitions  for 
these  areas  by  deleting  some  of  the 
counties  that  OMB  had  added  to  its 
revised  definitions.  The  following 
counties  are  deleted  horn  the  HUD 
definitions  of  AAF  areas; 


Metropolitan 

area 

Deleted  counties 

Atlanta,  QA _ 

Carroll,  Pickens,  Spalding, 
and  Walton  Counties. 

Chicago,  II _ 

DeKalb,  Grundy  and  Kendall 
Counties. 

Cincinnati- 

Brown  County,  Ohio;  Gal- 

Hamilton, 

latin,  Grant  and  Pendleton 

OH-KY-IN. 

Counties  in  Kentucky;  and 
Ohio  County,  Indiana. 

Dallas,  TX  ..... 

Henderson  C^nty. 

New  Orleans, 
LA. 

SL  James  Parish. 

Washington, 

Berkeley  and  Jefferson 

DC. 

Counties  in  West  Virginia; 
and  Clarke,  Culpeper,  King 
George  arxi  Warren  coun¬ 
ties  in  Virginia. 

Separate  AAF  schedules  are  listed  in 
this  publication  for  the  above  counties 
and  are  identified  with  an  asterisk  (*) 
next  to  the  area  name.  The  asterisk 
denotes  that  there  is  a  difference 
between  the  OMB  metropolitan  area  and 
the  HUD  AAF  area  definitions  for  these 
areas. 

Each  AAF  applies  to  a  specified 
geographical  area  and  to  units  of  all 
bediroom  sizes.  AAFs  are  provided  for 
the  metropolitan  parts  (exclusive  of  CPI 
areas)  and  the  nonmetropolitan  parts  of 
the  ten  HUD  Regions.  AAFs,  developed 
from  local  CPI  siuveys,  are  provided  for 
103  separate  areas. 
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Program  participants  should  refer  to 
the  Area  Definitions  at  the  end  of 
Schedule  C  to  make  certain  that  they  are 
using  the  correct  AAFs.  Units  locat^  in 
metropolitan  areas  with  a  local  CPI 
survey  must  use  the  corresponding 
AAFs  listed  separately  for  those 
metropolitan  areas.  Units  that  are 
located  in  metropolitan  areas  without  a 
local  CPI  survey  must  use  the 
appropriate  HUD  Region  Metropolitan 
AAFs.  Units  located  in  nonmetropolitan 
counties  must  use  the  appropriate  HUD 
Region  Nonmetropolitan  AAFs. 

The  AAF  Area  Definitions  shown  in 
Schedule  C  are  listed  in  alphabetical 
order  by  State.  The  associated  HUD 
Region  is  shown  next  to  each  State 
name.  Within  each  State,  areas  whose 
AAFs  are  determined  by  local  CPI 
surveys  are  listed  first.  All  CPI  defined 
areas  have  separate  AAF  schedules  and 
are  shown  with  their  corresponding 
county  definitions  or  as  metropolitan 
counties.  Listed  after  the  CPI  defined 
areas  (in  those  states  that  have  such 
areas)  are  the  metropolitan  and 
nonmetropolitan  counties  of  each  State. 
In  the  six  New  England  states,  the 
listings  are  for  counties  or  parts  of 
counties  as  defined  by  towns  or  cities. 

Puerto  Rico  and  the  Virgin  Islands  use 
the  HUD  Region  IV  AAFs.  All  areas  in 
Hawaii  use  the  AAF  schedule  for 
Hawaii,  which  is  based  on  the  CPI 
survey  for  the  Honolulu  metropolitan 
area.  The  Pacific  Islands  use  the  HUD 
Region  IX  Nonmetropolitan  AAFs.  The 
Anchorage  metropolitan  area  has  its 
own  AAFs  based  on  a  local  CPI  survey; 
all  other  areas  in  Alaska  use  the  HUD 
Region  X  Nonmetropolitan  AAFs. 

Reflecting  a  decrease  in  the  local  CPI 
survey,  AAFs  that  are  less  than  1.00  are 
being  published  for  the  St.  Louis,  MO¬ 
IL  MSA.  However,  section  8(c)(2)(C)  of 
the  1937  Act  prohibits  the  reduction  of 
contract  rents  for  newly  constructed  and 
substantially  rehabilitated  projects  . 
(including  projects  assisted  under 
section  8  as  in  effect  prior  to  November 
30, 1983),  unless  the  project  has  been 
refinanced  in  a  manner  that  reduces  the 
periodic  payments  of  the  ovmer. 
Therefore,  contract  rents  for  units  in 
such  projects  will  not  be  reduced  as  a 
result  of  the  reduction  in  the  factors. 

Section  8  Certificate  Program  AAFs  for 
Manufactured  Home  Spaces 

The  AAFs  in  this  publication 
identified  as  “Highest  Cost  Utility 
Excluded”  are  to  be  used  for  updating 
manufactured  home  space  contract 
rents.  The  applicable  AAF  is 
determined  by  reference  to  the 
geographic  listings  contained  in 
Schedule  C,  as  described  in  the 
preceding  section. 


Retroactivity 

Retroactivity  is  permitted  to  avoid  any 
detriment  to  owners  because  of  HUD’s 
delay  in  the  annual  publication,  as 
required  by  24  CFR  888.202,  of  the 
factors.  For  units  assisted  under  the 
Section  8  Certificate,  Moderate 
Rehabilitation  (both  regular  and  SRO), 
Project-based  Assistance  Certificates, 
and  the  FmHA  programs,  the  factors  are 
not  applied  retroactively;  the  annual 
adjustments,  as  of  any  anniversary  date, 
are  determined  using  the  AAFs  most 
recently  published  in  the  Federal 
Register  (see  24  CFR  882.108(a)(l)(i) 
and  884.109(b)(2)). 

Owners  of  Section  8  units  (other  than 
units  assisted  under  the  Section  8 
Certificate,  Moderate  Rehabilitation, 
regular  and  SRO,  Project-based 
Assistance  Certificates,  and  FmHA 
programs)  who  have  HAP  Contracts 
with  anniversary  dates  falling  on 
November  8, 1993  through  April  26, 

1994  may  request  that  the  AAFs  be 
applied  retroactively  to  the  anniversary 
date  of  their  HAP  Contracts. 

ROD  Factors 

Last  year’s  AAFs,  published  on 
January  13, 1993,  were  the  first  to  use 
the  RDD  regional  surveys  for  calculating 
AAFs.  The  RDD  survey  method  is  based 
on  a  sampling  procedure  that  uses 
computers  to  select  a  statistically 
random  sample  of  rental  housing,  dial 
and  keep  track  of  the  telephone  calls 
and  process  the  responses.  The  RDD 
surveys  are  conducted  for  the 
metropolitan  parts  (exclusive  of  CPI 
areas)  and  nonmetropolitan  parts  of  the 
10  HUD  Regions,  a  total  of  20  surveys. 
The  results  of  those  20  surveys  replaced 
the  previous  AAFs  which  were  based  on 
CPI  data  for  the  four  Census  Regions 
that  comprise  the  United  States.  The 
increased  number  of  rent  change  factors 
covering  the  much  smaller  and  more 
homogeneous  HUD  Regions  represents  a 
significant  improvement  over  the 
previous  system. 

AAF  Formula 

This  year,  HUD  has  modified  the 
procedure  for  calculating  the  AAFs. 

Data  from  the  National  American 
Housing  Survey  (AHS)  were  used  in 
past  years  to  adjust  the  AAFs  to  account 
for  rent  change  differences  by  rent 
range,  e.g.  the  AHS  showed  that  units  in 
the  higher  rent  ranges  had  smaller 
percentage  rent  increases  than  low  rent 
units.  This  adjustment  worked  well 
when  rental  inflation  rates  were  high, 
however,  as  rates  have  declined,  it  is  no 
longer  significant.  Further,  continuation 
of  the  adjustment  would  result  in  the 
use  of  data  that  do  not  have  sufficient 


precision  to  capture  the  small 
differentials  that  are  occurring  among 
the  various  rent  ranges.  Therefore,  HUD 
now  is  providing  only  two  AAFs  for 
each  area — one  for  units  including  and 
one  for  units  excluding  the  hipest  cost 
utility — replacing  the  tables  of  AAFs  by 
rent  ranges  that  appeared  in  previous 
publications. 

The  formula  for  calculating  the  AAFs 
for  each  area  is  as  follows: 

For  Areas  with  CPI  Surveys 

(1)  Changes  in  the  shelter  rent  and 
utilities  components  were  calculated 
based  on  the  most  recent  CPI  annual 
average  change  data; 

(2)  The  shelter  rent  factor  was 
calculated  by  eliminating  the  effect  of 
heating  costs  that  are  included  in  the 
rent  of  some  of  the  units  included  in  the 
CPI  surveys;  and 

(3)  The  gross  rent  factors  were 
calculated  by  weighing  the  rent  and 
utility  components  with  the  1990 
Census  corresponding  components. 

For  Areas  Using  the  HUD  Regional  RDD 
Surveys 

(1)  The  change  in  gross  rent  was 
calculated  using  the  most  recent  RDD 
survey  median  gross  rent  for  the 
respective  metropolitan  or 
nonmetropolitan  parts  of  the  HUD 
Remon;  and 

(2)  The  change  in  shelter  rent  was 
calculated  by  subtracting  median  value 
of  utilities  costs  from  the  median  gross 
rent.  The  median  cost  of  utilities  v.'as 
determined  from  the  units  in  the  RDD 
sample  reporting  that  all  utilities  were 
paid  by  the  tenant. 

HUD  Field  Reorganization 
Effective  in  April,  1994,  HUD  is 
beginning  implementation  of  a 
reorganization  which  will  eliminate  the 
Regional  Office  function.  In  the  future 
the  areas  formerly  designated  Regions 
will  be  referred  to  as  follows: 

Region  I  (Boston)  will  now  be  New 
England; 

Region  II  (New  York)  will  now  be  New 
York,  New  Jersey; 

Region  ni  (Philadelphia)  will  now  be 
Mid-Atlantic; 

Region  IV  (Atlanta)  will  now  be 
Southeast; 

Region  V  (Chicago)  will  now  be 
Midwest; 

Region  VI  (Fort  Worth)  will  now  be 
Southwest; 

Region  VII  (Kansas  City)  will  now  be 
Great  Plains; 

Region  VIIl  (Denver)  will  now  be  Rocky 
Mountain; 

Region  IX  (San  Francisco)  will  now  be 
Pacific/Hawaii; 

Region  X  (Seattle)  will  now  be 
Northwest/ Alaska. 


21834 


Federal  Register  /  VoL  59,  No.  80  /  Tuesday,  April  26.  1994  /  Rules  and  Regulations 


The  change  in  name  will  not  effect  the 
application  of  these  factors  to  the  areas 
as  they  existed  before  the 
reorganization. 

Other  Matters 

An  environmental  assessment  is 
unnecessary,  since  revising  Annual 
Adjustment  Factors  is  categorically 
excluded  from  the  Department’s 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.200(1). 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  Notice  do  not  have  federalism 
implications  and.  thus,  are  not  subject 


to  review  under  the  Order.  The  Notice 
merely  announces  the  adjustment 
factors  to  be  used  to  adjust  contract 
rents  in  the  Section  8  Housing 
Assistance  Payments  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  General  Couns^,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has  also 
determined  that  this  Notice  does  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  and,  thus,  is  not 
subject  to  review  under  the  Order.  The 
Notice  merely  announces  the 
adjustmoat  factors  to  be  used  to  adjust 


contract  rmits  in  the  Section  8  Housing 
Assistance  Payments  programs,  as 
required  by  the  United  States  Housing 
Act  of  1937. 

The  Catalog  of  Federal  Domestic  Assistance 
program  number  for  Lower  Income  Housing 
Assistance  programs  (section  B)  is  14.156. 

Accordingly,  the  Department 
publishes  these  Contract  Rent  Annual 
Adjustment  Factors  for  the  Section  8 
Housing  Assistance  Payments  Program 
as  set  forth  in  the  following  tables: 

Dated:  April  15. 1994. 

Henry  G.  Cisneros. 

Secretary. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

Student  Assistance  General 
Provisions;  Announcement  of  Effective 
Date 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  Section  431(d)  of  the  General 
Education  Provisions  Act  requires  that 
most  Department  of  Education 
regulatory  documents  be  published  in 
the  Federal  Register  for  forty-five  (45) 
calendar  days,  or  longer  if  Congress 
takes  certain  adjoimiments,  before  they 


take  effect.  Since  future  congressional 
adjournments  cannot  be  predicted  with 
certainty  when  a  document  is 
published,  the  Department  cannot 
announce  a  specific  effective  date  at  the 
time  of  publication.  This  notice 
annoimces  the  effective  date  for  certain 
regulatory  provisions  subject  to  the 
delayed  effective  date  requirement  of 
section  431(d). 

DATES:  Effective  date:  Those  provisions 
of  the  final  regulations  in  34  CFR  Part 
668  (Student  Assistance  General 
Provision)  published  June  8, 1993  (58 
FR  32188)  for  which  a  specific  effective 
date  was  not  announced  were  effective 
on  July  23, 1993. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5125,  FOB-6,  Washington,  DC 
20202-2241.  Telephone:  (202)  401- 
2884.  Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.,  and  8  p.m..  Eastern 
time,  Monday  through  Fnaay. 

Dated:  April  20, 1994. 

Jamienne  S.  Studley, 

Acting  General  Counsel. 

[FR  Doc.  94-9968  Filed  4-25-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Hualapai 
Tribe  and  the  State  of  Arizona  Gaming 
Compact  of  1994,  which  was  executed 
on  February  23, 1994. 


DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4068. 

Dated;  April  15, 1994. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  94-9902  Filed  4-25-94;  8;45  am) 
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Gaming;  Kaibab  Band  of  Paiute  Indians, 
AZ;  Notice 


21870  . 


Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Notices 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Interior 

ACTION:  Notice  of  approved  Tribal-State 
Compact.  * 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Kaibab 
Band  of  Paiute  Indians  and  the  State  of 
Arizona  Gaming  Compact  of  1994, 
which  was  executed  on  February  24, 
1994. 


DATES:  This  action  is  effective  upon  date 
of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4066. 

Dated;  April  8, 1994. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  94-9901  Filed  4-25-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Chaper  I 

American  Indian  Agricuiturai  Resource 
Management  Act 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Bureau  of  Indian  Affairs. 
Office  of  Trust  Responsibilities  is 
beginning  a  project  to  develop  Federal 
Regulations  to  implement  the  American 
Indian  Agricultural  Resource 
Management  Act  (Pub.  L.  103-177)  and 
to  develop  a  Draft  Environmental 
Assessment  for  the  implementation  of 
the  proposed  reg\ilations.  The  public 
will  have  the  opportunity  to  provide 
comments  regarding  the  proposed 
regulations  and  the  scope  of  the  Draft 
Environmental  Assessments  at  the 
following  Public  Scoping  Meetings. 
DATES: 

June  1, 1994 — ^Albuquerque,  New 
Mexico. 

June  3, 1994 — Tulsa,  Coahoma. 


June  6, 1994 — Bismark,  North  Dakota. 
June  0, 1994 — ^Portland,  Ore«n. 

Jime  10, 1994 — Las  Vegas,  Nevada. 

Written  comments  concerning  the 
proposed  regulations  or  the  scc^e  of 
analysis  for  the  Draft  Environmental 
Assessment  must  be  received  by  May 
26. 1994. 

ADDRESSES:  Interested  parties  may 
submit  comments  to:  Mark  Bradford. 
Project  Coordinator,  Bureau  of  Indian 
Affairs,  Mail  Stop  MIB-4559, 1849  C 
Street  NW.,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  times  and 
locations  of  Pubhc  Scoping  Meetings, 
contact  Bureau  of  Indian  Affairs; 
Attention:  Mark  Bradford.  Project 
Coordinator,  Bureau  of  Indian  Affairs. 
Mail  Stop  MIB-4559. 1849  C  Street, 

NW.,  Washington.  DC  20240,  at  (202) 
208-3598;  or  Mrs.  Elaine  Ha^ett. 
Administrative  Recorder,  at  (202)  208- 
4004. 

SUPPLEMENTARY  INFORMATION:  The 
piupose  of  proptosing  regulations  is  to: 

(1)  Carry  out  the  trust  responsibility  of 
the  United  States  to  promote  the  self- 
determination  of  Indian  tribes  by 
providing  for  the  management  of  Indian 


agricultural  lands  and  related  renewable 
resources  in  a  manner  consistent  with 
identified  tribal  goals  and  priorities  for 
conservation,  multiple  use,  and 
sustained  yield; 

(2)  Authorize  the  Secretary  to  take 
part  in  the  management  of  Indian 
agricultural  lands,  with  the  full  and 
active  participation  of  the  beneficial 
owners  of  the  land,  in  a  manner 
consistent  with  the  trust  responsibility 
of  the  Secretary  and  with  the  objectives 
of  the  beneficial  owners: 

(3)  Provide  for  the  development  and 
management  of  Indian  agricultural 
lands;  and 

(4)  Increase  the  educational  and 
training  opportimities  available  to 
Indian  people  and  commimities  in  the 
practical,  technical  and  professional 
aspects  of  agriculture  and  land 
management  to  improve  the  expertise 
and  technical  abilities  of  Indian  tribes 
and  their  members. 

Dated;  April  8, 1994. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  94-9701  Filed  4-25-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  641 

Office  of  the  Secretary 

29  CFR  Part  89 
[RIN  120&-AA29] 

Senior  Community  Service 
Employment  Program 

agency:  Employment  and  Training 
Administration,  and  Office  of  the 
Secretary,  Labor. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Emplojnnent  and 
Training  Administration  is  proposing  to 
revise  the  regulations  for  the  Senior 
Commimity  Service  Employment 
Program  (SCSEP)  to  implement  the 
Older  Americans  Act  Amendments  of 
1984, 1987,  and  1992  and  to  make 
clarifying  changes.  This  regulation 
provides  administrative  and 
programmatic  guidance  and 
requirements  for  the  implementation  of 
the  SCSEP. 

DATES:  Written  comments  on  the 
proposed  rule  are  invited  from 
interested  parties.  To  be  assured  of 
consideration,  comments  must  be 
received  on  or  before  May  26, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Assistant  Secretary 
of  Labor  for  Employment  and  Training, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N4641, 

Washington,  DC  20210.  Attention:  Paul 
A.  Mayrand,  Director,  Office  of  Special 
Targeted  Programs.  * 

Commenters  wishing 
acknowledgement  of  receipt  of  their 
comments  shall  submit  them  by 
certified  mail,  return  receipt  requested. 
Comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  Division  of  Older 
Worker  Programs,  Office  of  Special 
Targeted  Programs.  Telephone:  (202) 
219-^778. 

Persons  who  need  assistance  to 
review  the  proposed  regulation  will  be 
provided  with  appropriate  aids.  To 
schedule  an  appointment,  call  (202) 
219-4778  (VOICE)  or  (TDD).  Copies  of 
the  notice  of  proposed  rulemaking  are 
available  in  the  following  formats: 
electronic  file  on  computer  disk, 
audiotape,  and  large-type  print.  They 
may  be  obtained  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Atkinson,  Chief,  Division  of 
Older  Worker  Programs,  Office  of 
Special  Targeted  Programs  Telephone: 


(202)  219—4778  (this  is  not  a  toll-fiw 
number). 


As  authorized  by  title  V  of  the  Older 
Americans  Act  (OAA  or  Act),  as 
amended  (42  U.S.C.  3056,  et  seq.),  the 
Senior  Community  Service  Employment 
Program  (SCSEP)  fosters  and  promotes 
useful  part-time  opportunities  in 
community  service  activities  for  persons 
with  low  incomes  who  are  fifty-five 
years  old  or  older.  The  Employment  and 
Training  Administration  (CTA)  of  the 
Department  of  Labor  (DOL  or 
Department)  administers  the  program  by 
means  of  grant  agreements  with  eligible 
organizations  such  as  governmental 
entities  and  certain  public  and  private 
non-profit  agencies  and  organizations. 
Pursuant  to  the  Act,  the  Department  in 
1973  established  SCSEP. 

The  SCSEP  regulations  were  last 
revised  in  1976:  29  CFR  part  89,  41  FR 
9006  (March  2, 1976).  The  SCSEP 
legislation  has  been  amended  by  the 
following  laws  since  the  last  revision  of 
the  regulation:  Public  Law  95-478, 
section  105  (October  18, 1978);  Public 
Law  97-115,  section  12  (December  29, 
1981);  Pub.  L.  98-459,  sections  501-05 
(October  9, 1984);  Public  Law  100-175, 
sections  161-66  (December  7, 1987); 
and  Public  Law  102-375,  sections  502- 
11  (September  30, 1992)  and  Public  Law 
103-171  (December  2, 1993).  On  July 
19, 1985,  the  Department  published  a 
notice  of  proposed  rulem^ng 
governing  the  SCSEP  in  the  F^eral 
Register  (50  FR  29606)  for  the  purpose 
of  soliciting  public  comment.  The 
proposed  rule  would  have  implemented 
only  the  amendments  established  by 
Pub.'L.  98-459  (October  9, 1984).  The 
comments  made  in  response  to  the  Jvdy 
19, 1985,  Federal  Register  proposed 
rule  have  been  considered  in  drafting 
this  proposed  rule.  Also  implement^ 
are  the  1987  and  1992  amendments 
contained  in  Public  Law  100-175 
(December  7, 1987),  and  Pub.  L.  102- 
375  (September  30, 1992).  The 
Department  has  made  other  minor 
changes  to  accommodate  revisions  in 
other  federal  regulations  which  impact 
upon  the  operations  of  SCSEP.  For  that 
reason,  the  Department  is  providing  an 
opportunity  for  public  comment  on  the 
entire  regulation.  Since  1985,  pursuant 
to  grant  agreements,  recipients  and 
subrecipients  have  used  the  July  19, 
1985,  proposed  rule  to  administer  and 
operate  their  projects.  During  that 
period,  no  substantive  problems  with 
the  July  19, 1985,  proposed  rule  have 
been  identified.  Therefore,  major 
changes  have  not  been  made. 


This  document  proposes  to  revise  the 
proposed  SCSEP  regulation  to  conform 
to  the  OAA  emd  to  make  technical 
changes  based  on  the  Department’s 
experience  in  administering  the  SCSEP. 

11.  The  Older  Americans  Act 
Amendments  of  1992,  Pub.  L.  102-375 
(September  30, 1992).  Summary  of 
Proposed  Changes 

There  are  provisions  contained  in 
Puh.  L.  102-375  (1992  Act)  which 
impact  on  SCSEP.  The  category  and 
provisions  are  as  follows: 


Equitable  Distribution  of  Resources. 
Section  504(b)(2)  of  the  1992  Act  added 
section  506(c)(3)  to  the  OAA  to  expand 
the  criteria  for  equitable  apportionment 
of  OAA  project  monies  to  include  the 
“relative  distribution”  within  each  State 
of  those  eligible  individuals  with  the 
greatest  economic  need,  the  greatest 
social  need,  and  those  who  are 
minorities.  Currently,  each  State 
considers  the  proportion  of  eligible 
individuals  residing  within  each 
county. 

•  Eligibility/Assessment 

Poor  Employment  Prospects.  Sectioi. 
502(a)  of  the  OAA,  as  amended  by 
section  501(1)  of  the  1992  Act,  reaffirms 
statutorily  that  the  SCSEP  program  is  to 
serve  unemployed  low-income  eligible 
individuals,  55  or  older,  who  have 
“poor  employment  prospects”. 

Greatest  Economic  Need.  Section 
502(b)(l)(M)  of  the  OAA,  as  amended  by 
section  501(2)(A)  of  the  1992  Act, 
requires  that  SCSEP  recipients  and 
subrecipients  serve  individuals  with 
low  income  at  or  below  the  poverty  line. 

Dual  Eligibility.  Section  510  of  the 
OAA,  as  added  by  section  506  of  the 
1992  Act,  makes  SCSEP  enrollees 
eligible  for4>rograms  under  section  203 
of  the  Job  Training  Partnership  Act 
(JTPA)  where  projects  are  jointly  carried 
out  under  the  two  programs. 

Assessment.  Section  502(b)(l)(N)  of 
the  OAA,  as  added  by  section  501(2)  (B) 
and  (C)  of  the  1992  Act,  requires  an 
analysis  of  an  enrollee’s  skills,  talents, 
need  for  supportive  service(s)  and 
physical  capabilities.  It  also  provides  foi 
employment  counseling  based  on 
strategies  that  identify  appropriate 
employment  objectives  and  progress  in 
meeting  such  objectives  or  an  equivalent 
assessment  under  another  employment 
or  training  program. 

Consultation  with  Area  Agencies  on 
Aging.  Section  502(d)(1)  of  3ie  OAA,  as 
amended  by  section  501(4)  of  the  1992 
Act,  requires  SCSEP  recipients  and 
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subrecipients  to  consult  with  the  local 
area  agency  on  aging  in  the  planning 
and  service  areas  in  localities  where  a 
SCSEP  project  is  to  be  located.  This  is 
in  addition  to  the  existing  requirement 
that  SCSEP  recipients  and  subrecipients 
submit  a  description  of  the  project  to  the 
State  agency  30  days  prior  to 
undertaking  the  project. 

Coordination  with  Administration  on 
Aging.  Section  503(a)(2)  and  (b)(1)  of  the 
OAA,  as  amended  by  section  502(a)(3) 
and  (b)  of  the  1992  Act,  requires  the 
Department  of  Labor  to  coordinate  the 
administration  of  the  SCSEP  program 
with  the  other  titles  of  the  Older 
Americans  Act  in  the  areas  of  support 
and  nutrition  service,  training,  research 
and  demonstrations,  and  grants  to 
Native  Americans.  Such  coordination  is 
required  in  order  to  increase  the 
likelihood  that  SCSEP  enrollees  receive 
services  authorized  by  the  Older 
Americans  Act  and  to  increase  job 
opportunities  for  them. 

Coordination  with  Job  Training 
Programs.  Sections  502(e)(2)(C)  and 
505(d)  (1)  and  (2)  of  the  OAA,  as  added 
by  sections  501(5)(D)  and  503(2)  of  the 
1992  Act,  require  the  Department  of 
Labor  to  promote  and  coordinate  SCSEP 
projects  with  other  programs,  projects, 
or  activities  under  other  Acts  Uiat 
provide  training  and  employment 
opportunities  to  eligible  individuals. 

III.  Proposed  Regulatory  Changes  by 
Section 

The  regulations  for  the  SCSEP  are 
currently  at  29  CFR  part  89.  As  part  of 
the  process  of  consolidating  all  of  the 
ETA  program  regulations  into  20  CFR 
chapter  V,  the  Department  is 
redesignating  the  regulations  at  29  CFR 
part  89  as  20  CFR  part  641  and  revising 
the  regulations  as  discussed  below.  See 
the  redesignation  table  at  the  end  of  this 
summary.  The  section  number 
references  are  to  the  redesignated 
sections. 

A.  Recent  Statutory  Amendments 

The  following  is  a  discussion  of 
changes  made  in  response  to  the 
amendments  contained  in  Pub.  L.  102- 
375. 

Part  641 

1.  Section  641.102  includes  new 
definitions  for  area  agency  on  aging, 
disability  (consistent  with  section  504  of 
the  Rehabilitation  Act  of  1973  and  29 
CFR  parts  32  and  34),  dual  eligibility, 
greatest  economic  need,  greatest  social 
need,  individual  development  plan, 
JTPA,  poor  employment  prospects, 
reallotment,  and  subrecipient.  These 
new  definitions  are  intended  to  provide 
clarifications  consistent  with  the  1992 


Act’s  amendments  to  the  Older 
Americans  Act  and  administrative 
requirements. 

2.  Section  641.201  is  amended  to  add 
hearings  to  assist  in  understanding  the 
allotment  process;  it  also  adds 
provisions  for  within-State 
apportionment  factors,  including 
greatest  economic  need  and  greatest 
social  need. 

3.  Section  641.205  is  amended  to 
reformat  and  streamline  the  regulation. 

4.  Section  641.302  is  amended  by: 
adding  “greatest  economic  need”  as  a 
factor  to  be  considered  by  the  recipient 
and  subrecipient  under  their  grants  for 
serving  specific  needs;  adding  language 
to  acknowledge  the  need  for  the 
recipient  and  subrecipient  to  monitor 
the  projects  and  subprojects:  adding 
language  to  acknowledge  the  need  for 
documentation  to  support  enrollment 
and  continuing  eligibility 
determinations  based  on  concerns 
raised  by  the  Department  of  Labor’s 
Office  of  the  Inspector  General;  and 
reinforcing  the  need  to  provide 
equitable  services. 

5.  Section  641.303  is  amended  by; 
substituting  "recipient  or  subrecipient” 
for  “project  sponsor”;  revising 
paragraph  (b)(2)  to  incorporate  the  need 
for  establishing  cooperative 
relationships  to  obtain  supportive 
services  under  other  titles  of  the  Older 
Americans  Act  as  the  first  approach 
used;  adding  paragraph  (b)(3)  to  address 
the  need  to  develop  cooperative 
relationships  with  other  employment 
and  training  organizations,  including 
JTPA  and  Carl  D.  Perkins  Act  programs; 
adding  paragraph  (b)(4)  to  emphasize 
the  need  for  cooperative  relations  with 
the  employment  security  agency;  and 
adding  paragraph  (b)(5)  to  ensure 
consultations  and  sharing  of  project 
descriptions  among  the  recipients, 
subrecipients  and  the  affected  area 
agency  on  aging. 

6.  Section  641.305,  at  paragraphs  (a) 
and  (b),  is  amended  to  clearly  state  the 
three  regulatory  issues  when  eligibility 
criteria  must  be  employed;  a  new 
paragraph  (d)  is  added,  consistent  with 
20  CFR  628.605(e)(3)  of  the  JTPA 
Interim  Final  Regulations  issued 
December  29, 1992,  57  FR  62004,  to 
incorporate  the  dual  eligibility 
provisions  of  section  510  of  the  OAA,  as 
added  by  section  506  of  the  1992  Act; 
and  paragraph  (e)  is  added  to  clearly 
address  varying  situations  dealing  with 
termination  of  enrollees. 

7.  Section  641.306  is  amended  by 
adding  “eligible  individuals  with  the 
greatest  economic  need”  as  the  first 
enrollment  priority:  §  641.306(b) 
establishes  a  preference  for  persons  with 
poor  employment  prospects  within  the 


priorities:  and  §  641.306(c)  is  added  to 
clarify  that  priorities  only  apply  to 
vacant  positions.  Provisions  regarding 
additional  priorities  have  been  dropped 
and  provisions  regarding  conversions  to 
permanent  enrollment  status  are  found 
in  §641.318  Over-enrollment. 

8.  Section  641.308  is  amended  to 
include  a  discussion  of  safe  working 
conditions  and  is  restructured  to 
provide  for  host  agency  orientation. 

9.  Section  641.309  is  restructured  and 
provisions  for  assessment  and 
reassessment  of  enrollees  are  added 
consistent  with  section  502(b)(l)(N)  of 
the  OAA,  as  added  by  section  501(2)(C) 
of  the  1992  Act. 

10.  Section  641.310  is  amended  to 
incorporate  the  information  on 
commimity  assignments  under  a  single 
heading  and  transfers  former  (e)  which 
is  now  addressed  under  §  641.308(c). 

11.  Section  641.311(b)(3)  is  added  to 
estabUsh  a  limitation  on  the  use  of  an 
enrollee’s  physical  examination  by 
recipients  and  subrecipients  and  to 
establish  that  physical  examinations  are 
to  be  an  enrollee’s  hinge  benefit  and 
their  use  will  be  limited  to  the 
assessment  process. 

12.  Section  641.312(a)  is  amended  to 
require,  to  the  extent  feasible,  use  of 
supportive  services  from  other  Titles  of 
the  1992  Act;  paragraph  (b)(4)  is  added 
to  address  the  need  for  periodic 
meetings;  and  paragraph  (b)(5)  is  revised 
to  clarify  when  SCSEP  funds  can  be 
used  for  enrollee  transportation. 

13.  Section  641.313  is  revised  to 
create  a  single  section  of  the  regulation 
for  training  activities.  Specifically: 

§  641.313(b)  increases  the  number  of 
allowable  hours  for  training  from  260  to 
480  while  ensuring  that  SCSEP  is  used 
solely  for  job  search  and  job  referral 
services:  §  641.313(d)  is  added  to  clarify 
that  recipients  and  subrecipients  are 
encouraged  to  arrange  for  or  directly 
provide  skill  training  opportunities: 

§  641.313(e)  is^dded  to  require  that  the 
continuing  focus  on  community  service 
be  a  basis  for  training;  §  641.313(f)  is 
added  to  acknowledge  that  an  enrollee 
can  be  reimbursed  for  related  costs: 

§  641.313(g)  is  added  to  require  that  a 
recipient  or  a  subrecipient  must  seek  to 
obtain  skill  training  at  no  cost  before 
paying  for  the  training  from  SCSEP 
funds;  and  §  641.313(h)  is  added  to 
clarify  that  self-development  training 
should  not  be  prevented  or  limited  as  a 
result  of  this  section. 

14.  Section  641.314  is  revised  for 
clarity;  in  addition,  §  641.314(b)  is 
amended  to  require  an  action  plan  when 
the  goal  for  unsubsidized  placement  has 
not  been  achieved. 
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15.  Section  641.315  is  revised  to 
permit  restricted  limits  on  the  duration 
of  enrollment. 

16.  Section  641.316  is  added  to  permit 
recipients  and  subrecipients  to 
terminate  enrollees  who  refuse  to  accept 
reasonable  referrals  or  job  offers,  e.g., 
three  or  more,  which  are  consistent  with 
their  individual  development  plan  and 
there  are  no  extenuating  circumstances, 
e.g.,  unavailability  of  transportation. 

This  provision  does  not  institute  an 
untried  procedure.  Instead,  it  sanctions 
a  practice  which  individual  sponsors 
had  previously  implemented 
unilaterally  to  encourage  enrollees  to 
accept  unsubsidized  employment  so 
other  eligible  applicants  would  have  an 
opportunity  to  participate  in  the 
program. 

17.  Section  641.318  is  amended  to 
clarify  the  concept  of  "over-enrollment” 
of  individuals  in  SCSEP  which  replaces 
the  phrase  "temporary  positions”. 

18.  Section  641.323  is  amended  to 
recognize  the  unique  status  of  Indian 
reservation  work  sites  by  permitting  a 
waiver  of  nepotism  restrictions. 

19.  Section  641.324  is  revised  to  cite 
the  procedures  to  be  followed  for 
recipients  of  JTPA  funds. 

20.  Section  641.326  is  amended  to 
consolidate  rules  regarding  projects 
established  pursuant  to  section  502(e)  of 
the  OAA. 

21.  Subpart  D,  sections  641.401-.406, 
is  revised  to  include  all  of  the 
Administrative  Standards  and 
Procedures  for  Recipients  and 
Limitations  on  Federal  Funds  covering 
both  governmental  agencies  and  non¬ 
profit  organizations. 

22.  Section  641.402  is  amended  to  cite 
the  Departmental  regulations  and 
administrative  requirements  that  must 
be  followed  and  excludes  subpart  F, 
interstate  Agreements,  from  coverage. 

23.  Section  641.403(b)  is  added  to  cite 
the  Office  of  Management  and  Budget 
circulars  that  must  be  followed: 

§  641.403(c)  relocates  the  action  on 
lobbying  which  was  formerly  covered 
by  §  674.321(c):  §  641.403(d)  relocates 
the  former  §  674.402(e)  which  deals 
with  building  repairs  and  acquisition 
costs:  and  §  641.403(e)  establishes 
certain  allowable  fringe  benefits  costs. 

24.  Section  641.404  relocates  the 
classification  of  cost  material  previously 
covered  by  §  674.402(c)(l-2):  and 

§  641.404(c)  clarifies  the  list  of  other 
enrollee  costs:  and  §  641.404(d)  is  added 
to  cover  cost  reductions. 

25.  Section  641.405  is  renumbered 
from  former  §  674.402  and  eliminates 
dates  that  are  no  longer  applicable  to 
limitations  on  federal  funds. 

26.  Section  641.406  replaces  former 
§  674.406  which  dealt  with 


administrative  cost  waivers  and  clearly 
lists  the  criteria  to  be  used. 

27.  Section  641.407(e)  is  added  to 
address  the  Indian  reservation  matching 
requirement  situation. 

28.  Section  641.408  is  added  to  list 
budget  changes  which  will  not  be 
permitted  without  prior  approval. 

29.  Section  641.409  is  restructured  to 
clearly  identify  the  requirements  for 
submittal  of  the  program  quarterly 
progress  repwit,  the  financial  status 
report,  and  adds  the  requirement  for  a 
cash  management  report  and  an 
equitable  distribution  report. 

30.  Section  641.410  establishes  that 
subgrant  agreements  are  to  clearly 
identify  all  matters  dealing  with  such 
agreements,  including  the  recipient’s 
responsibility  for  performance  and  are 
not  to  provide  for  expenditures  beyond 
the  end  date  of  the  grant,  and  these 
agreements  are  exempted  ft'om 
procurement  requirements. 

31.  Section  641.411  is  added  to  cite 
the  accounting  methods  to  be  used  for 
program  income. 

32.  Section  641.412  is  added  to 
identify  the  proper  requirement  is  to 
follow  for  equipment  purchased  prior  to 
July  1, 1989. 

33.  Section  641.413  is  added  to 
emphasize  the  need  for  using  the 
appropriate  OMB  circular  for  audits. 

34.  Section  641.414  relocates  the 
former  §  674.409  and  provides  the 
correct  citations  for  grant  closeout 
procedures. 

35.  Section  641.415  is  amended  to 
correct  and  update  the  former  §  674.408 
by  providing  the  proper  citations  to  be 
used  in  appeals  to  the  Department  of 
Labor. 

36.  Section  641.601  is  amended  to 
outline  the  responsibilities  of  the 
Department  to  assess,  evaluate  and 
monitor  the  program  and  recipients. 

B.  Prior  Amendments  and  Proposed 
Changes 

The  following  is  a  discussion  of 
proposed  changes  made  as  a  result  of 
public  comments  on  the  July  19, 1985, 
proposed  regulation,  which  was  never 
finalized:  changes  made  to  the  OAA  by 
the  1987  amendments  (Pub.  L.  199- 
175):  and  other  editorial,  clarification 
and  technical  purposes. 

1.  Section  641.101  is  revised  to  read: 
"Part  641  contains  the  regulations  of  the 
Department  of  Labor  for  the  Senior 
Community  Service  Employment 
Program  (SCSEP)  under  title  V  oflhe 
Older  Americans  Act  of  1965,  which 
maintains  a  dual  objective  of  providing 
community  service  assignments  while 
promoting  transition  to  unsubsidized 
employment.  This  part,  and  other 
pertinent  regulations  expressly 


incorporated  by  reference,  set  forth  all 
regulations  applicable  to  the  SCSEP.” 

2.  Section  641.102  removes  or  amends 
a  number  of  definitions  of  terms  to 
reflect  DOL’s  uniform  administrative 
requirements  for  grants  in  29  CFR  part 
97,  which  apply  to  activities  under  this 
part.  Among  the  terms  omitted  are 
"local  government”,  "State”,  and  "grant 
agreement.” 

3.  Section  641.102  is  amended  to 
expand  its  coverage  consistent  with  the 
1987  amendments  (Pub.  L.  100-175),  to 
include  “literacy  tutoring”  among  the 
exanmles  of  community  services. 

4.  Section  641.302(a)  conforms  to  the 
revision  of  OAA  section  502(b)(l)(M), 
made  by  section  162(a)  of  Pub.  L.  100- 
175.  The  program  assurance  in  that 
section  now  must  take  into  account  the 
rates  of  poverty  and  unemployment  of 
the  eligible  individual  groups. 

5.  Section  641.303  is  amended  by 
removing  the  words  "Objective  of’  from 
the  beginning  of  paragraph  (b)  and 
adding  in  lieu  thereof  the  word  “The”. 

6.  Section  641.305(b)(3)  is  amended 
by  removing  “place  of”  from  the  phrase 
"place  of  residence”  in  the  heading  and 
substituting  the  word  “reside”  for  the 
phrase  “have  a  place  of  residence”. 

7.  Section  641.309  is  amended  to  add 
the  word  “interest”  after  the  word 
“skills”  in  paragraph  (b). 

8.  Section  641.312  is  amended  to  add 
a  new  paragraph  (b)(4).  The  former 
paragraph  (b)(4)  is  redesignated  as 
paragraph  (b)(5)  and  a  new  sentence  is 
added  to  newly  designated  paragraph 

(b) (5),  immediately  preceding  the  final 
sentence,  to  read:  "When  authorized  in 
the  grant  agreement,  transportation  may 
be  provided  for  enrollees  from  home  to 
work,  to  training  or  to  supportive 
services.” 

9.  Section  641.315  is  revised  to  read: 
“A  maximum  duration  of  enrollment 
may  be  established  by  the  recipient  in 
the  grant  agreement  when  authorized  by 
the  Department.” 

10.  Section  641.324  is  amended  by 
revising  the  heading  of  the  section  to 
read:  “Enrollee  and  applicant  complaint 
resolution.”  In  paragraph  (b),  the  word 
“federal”  is  added  before  the  word 
"law”  in  the  first  sentence.  Paragraph 

(c)  is  revised  to  read:  “Recipients  that 
do  not  receive  any  funds  under  the 
JTPA  shall  process  complaints  of 
discrimination  in  accordance  with  Title 
29  CFR  parts  31  and  32.  Recipients  that 
receive  any  funds  under  JTPA  shall 
process  complaints  of  discrimination  in 
accordance  with  Title  29  CFR  part  34.” 

11.  Section  641.402(b)(2)  is 
redesignated  as  §  641.405(b)(2)  and  is 
revised  to  read:  “The  amount  ot  Federal 
funds  budgeted  for  enrollee  wages  and 
fringe  benefits  shall  be  no  less  than  75 
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percent  of  the  grant.”  The  remainder  of 
that  sentence  is  removed. 

12.  Section  641.405(b)(1)  is  revised  to 
conform  to  the  revisions  of  section 
502(c)(3)  of  the  OAA,  made  by  section 
161  of  Pub.  L.  100-175.  The  maximum 
percentage  of  federal  funds  which  may 
be  used  for  administrative  costs  is  now 
limited  to  13.5  percent,  unless  the 
Department  increases  the  amount 
available  to  not  more  than  15  percent  of 
the  grant’s  federal  cost.  The  De{}artment 
shall  administer  such  required  increases 
in  accordance  with  section  502(c)(3)  of 
the  OAA 

13.  Section  641.406  is  expanded  to 
include  administrative  cost  waiver 
criteria. 

14.  Section  641.415  is  amended  to 
revise  the  rules  for  administrative 
hearings  and  for  appeals  from  final 
disallowances. 

Redesignation  Table 


Old  section  of  29  CFR 

New  section  of 
20  CFR 

89.1  . 

ftQ9  . . 

641.101 

641.201 

Rfl3 . . . 

641.102 

89.6 . . . . 

641.203 

89.7  _ _ _ 

641.204 

89.8  . . . . . 

89.9  . 

89.10  . 

89.11  _ _ _ _ _ 

and  641.205 
641.204 

641.206 
641.208 

641.207 

89.12 . .  . 

641.209 

89  IS . . . . . 

641.301 

89  16  . . . . 

1  641.302 

89.17 _ _ _ 

89  18  . 

1  641.303 

641.304 

89.19 . 

641.305 

89.20  . . . 

641.306 

89.21  . 

641.311 

89.22  . 

641.308 

89.23  . . 

641.309 

89  . . . 

641.313 

89.25  . . . . 

641.310 

8996  . 

641.313 

89  97  . 

641.312 

89.28 . 

641.312 

89  99 

641.314 

89.30  . 

641.315 

89.31  . 

641.316 

89.32  . 

and  324 
641.311 

89.33  . 

641.311 

89.34  . . . 

641.318 

89  .IS  . 

641.310 

89.36 . . . . . 

641.317 

89  87 

641.324 

89.38  . 

641520 

89.39  _ _ - . . 

and  321 
641.323 

89.40 . . . . . 

641.325 

89  41  . 

641.407 

89  49 . 

641.405 

89.43 _ _ _ 

and  406 
641.410 

8p.S1  . . . 

641.402 

89.52  ..  _ _ 

641.402 

8953 _ 

641.402 

Redesksnahon  Table— Continued 


Old  section  of  29  CFR 

New  section  of 
20  CFR 

89.54  . 

641.402 

89.56 . 

641.402 

89.56 . . . 

641.411 

89.57 _ _  _ 

641.407 

89.58 . . . . . - 

641.402 

641.409 

89  59  . . . . 

89.60 . 

641.302 
and  409 

89.61  _ _ _ 

641.402 

89.62  . 

641.408 

89  88  . 

641 .419 

89.64  _ _ _ 

641.412 

89.65 . . . 

641.402 

89.71  . 

641.402 

89.72 . . . 

641.402 

89.73 . . . 

641.402 

89.74 . 

641.402 

89.75  . . . 

641.411 

89.76 _ _ _ 

641.407 

89.77  . . 

641.402 

89.78 . . . . 

641.409 

89.79 . . . 

641.302 
arxl  409 

89  80 

641.402 

89.81  . . . . . 

641.408 

89.82 . 

641.414 

89.83 . 

641.402 

89.84 . 

641.412 

89.85  „....  _  _ 

641.402 

89.91 . . . . . 

641.501 

89.96 . . . 

641.601 

89.97  ..._.  . . 

641.601 

89  98  . 

641.602 

89.99  . 

641.303 

Regulatory  Impact 

This  proposed  rule  is  not  classified  as 
a  “major  rule”  under  Executive  Order 
12866  concerning  Federal  regulations 
because  it  is  not  likely  to  result  in  (1) 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
cost  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets.  Accordingly,  no 
regulatory  impact  analysis  is  required; 

The  Department  of  Labor  has  certified 
to  the  Chief  Counsel  for  Advocacy, 

Small  Business  Administration,  that 
pursuant  to  the  Regulatory  Flexibility 
Act  at  5  U.S.C.  605(b),  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act.  infonnation  collection 
requirements  which  must  be  imposed  as 
a  result  of  this  regulation  have  been 


approved  by  the  Office  of  Management 
and  Budget  as  a  proposed  rule. 

Public  reporting  burden  fw  the 
collection  of  information  is  estimated  to 
average  55  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  required  reports  described  at 
§  641.409  are  as  follows:  the  Quarterly 
Progress  Report,  the  Quarterly  Financial 
Status  Report,  the  Quarterly  Report  of 
Federal  Cash  Transaction,  and  the 
Annual  Equitable  Distribution  report. 

Send  comments  regarding  this  ourden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1205- 
0040),  Washington,  DC  20503: 

Attention:  Desk  Officer  for  Employment 
and  Training  AdministraticHi. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  of  Federal  Domestic 
Assistance  at  No.  17.235  “Senior 
Community  Service  Employment 
Program.” 

List  of  Subjects 
20  CFB  Part  641 

Administrative  requirements.  Aged, 
Employment,  Government  contracts. 
Grant  programs — labor.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  89 

Aged,  Employment,  Government 
contracts.  Grant  programs — labor. 
Reporting  and  recordkeeping 
requirements.^ 

Proposed  Rule 

Accordingly,  29  CFR  part  89  is 
proposed  to  be  redesignated  as  20  CFR 
part  641  and  the  redesignated  20  CFR 
part  641  is  proposed  to  be  revised  to 
read  as  follows: 

PART  641— SENIOR  COMMUNITY 
SERVICE  EMPLOYMENT  PROGRAM 

Subpart  A— Introductory  Provisions 

Sec. 

641.101  Scope  and  purpose. 

641.102  Definitions. 

Subpart  B — Grant  Planning  and  Application 
Procedures 

641.201  Allocation  and  allotment  of  title  V 

funds. 

641.202  Eligibility  for  title  V  funds. 

641.203  Soliciting  applications  ibr  titfe  V 
fnmk. 

641.204  Grant  applicatkm.  retpiiRiiiMtts. 
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641.205  Responsibility  review. 

641.206  Grant  application  review. 

641.207  Negotiation. 

641.208  Rejection  of  grant  application  or 
project  components. 

641.209  Award  of  funds. 

Subpart  C— Grant  Operations 

641.301  General. 

641.302  Recipient  responsibilities. 

641.303  Cooperative  relationships. 

641.304  Recruitment  and  selection  of 
enrollees. 

641.305  Enrollment  eligibility. 

641.306  Enrollment  priorities. 

641.307  (Reserved). 

641.308  Orientation. 

64 1 . 309  Assessment  and  reassessment  of 
enrollees. 

641.310  Community  service  employment 
assignments. 

641.311  Enrollee  wages  and  fringe  benefits. 

64 1 . 3 1 2  Enrollee  supportive  services. 

641.313  Training. 

641.314  Placement  into  unsubsidized 
employment. 

641.315  Maximum  duration  of  enrollment. 

641.316  Individual  development  plan- 
related  terminations. 

641.317  Status  of  enrollees. 

641.318  Over-enrollment 

641.319  (Reserved). 

641.320  Political  patronage. 

641.321  Political  activities. 

641.322  Unionization. 

641.323  Nepotism. 

641.324  Enrollee  and  applicant  complaint 
resolution. 

641.325  Maintenance  of  effort. 

641.326  Experimental  private  sector 
training  projects. 

Subpart  D — Administrative  Standards  and 
Procedures  for  Recipients  and  Limitations 
on  Federal  Funds 

641.401  General. 

641.402  Administrative  requirements. 

641.403  Allowable  costs. 

641.404  Classification  of  costs. 

641.405  Limitation  on  federal  funds. 

641.406  Administrative  cost  waiver. 

64 1 .407  Non-federal  share  of  project  costs. 

641.408  Budget  changes. 

641.409  Recipient  fiscal  and  performance 
reporting  requirements. 

641.410  Subgrant  agreements. 

641.411  Program  income  accountability. 

641.412  Equipment. 

641.413  Audits. 

641.414  Grant  closeout  procedures. 

641.415  Department  of  Labor  appeals 
procedures  for  recipients. 

Subpart  E — Interagency  Agreements 

641.501  Administration. 

Subpart  F— Assessment  and  Evaluation 

641.601  General. 

641.602  Limitation. 

Authority:  42  U.S.C.  3056  (b)  (2). 

Subpart  A — hitroductory  Provisions 

§641.101  Scope  and  purpose. 

Part  641  contains  the  regulations  of 
tlie  Department  of  Labor  for  the  Senior 


Community  Service  Employment 
Program  (SCSEP)  under  title  V  of  the 
Older  Americans  Act  of  1965,  which 
maintains  a  dual  objective  of  providing 
community  service  assignments  while 
promoting  transition  to  unsubsidized 
employment.  This  part,  and  other 
pertinent  regulations  expressly 
incorporated  by  reference,  set  forth  all 
regulations  applicable  to  the  SCSEP. 

§641.102  Definitions. 

The  following  definitions  apply  to 
this  part: 

Act  and  OAA  mean  the  Older 
Americans  Act  of  1965,  as  amended  (42 
U.S.C.  3001,  ef  seq.]. 

Area  agency  on  aging  means  an  area 
agency  on  aging  designated  under 
section  305(a)(2)(A)  of  the  Act  or  a  State 
agency  performing  the  functions  of  an 
area  agency  on  aging  under  section 
305(b)(5)  of  the  Act. 

Authorized  position  means  an 
enrollment  opportunity  during  a 
program  year.  The  number  of  authorized 
positions  is  derived  by  dividing  the  total 
amount  of  funds  appropriated  during  a 
program  year  by  the  national  average 
unit  cost  per  enrollee  for  that  program 
year  as  determined  by  the  Department. 
The  national  average  unit  cost  includes 
all  administration  costs,  other  enrollee 
costs,  and  enrollee  wage  and  fringe 
benefit  costs.  An  allotment  of  the  total 
dollars  for  the  recipient  is  divided  by 
the  national  imit  cost  to  determine  the 
total  number  of  authorized  positions  for 
each  grant  agreement. 

Community  service  means  social, 
health,  welfare,  and  educational 
services  (particularly  literacy  tutoring); 
legal  assistance,  and  other  counseling 
services,  including  tax  counseling  and 
assistance  and  financial  counseling; 
library,  recreational,  day  care  and  other 
similar  services;  conservation, 
maintenance,  or  restoration  of  natural 
resources;  community  betterment  or 
beautification;  pollution  control  and 
environmental  quality  efforts; 
weatherization  activities:  and  includes 
inter-generational  projects;  but  is  not 
limited  to  the  above.  It  excludes 
building  and  highway  construction 
(except  that  which  normally  is 
performed  by  the  project  sponsor)  and 
work  which  primarily  benefits  private, 
profit-making  organizations.  [Section 
507(2).) 

Department  and  DOL  mean  the 
United  States  Department  of  Labor, 
including  its  agencies  and 
organizational  units. 

Disability  means  a  physical  or  mental 
impairment  of  an  individual  that 
substantially  limits  one  or  more  major 
life  activities;  a  record  of  such 
impairment;  or  being  regarded  as  having 


such  an  impairment.  (29  CFR  parts  32 
and  34.) 

Dual  eligibility  means  the  status  of 
those  eligible  individuals  who  satisfy 
the  eligibility  requirements  of  section 
203  of  the  JTPA  and/or  title  V  of  the 
OAA.  In  programs  carried  out  jointly 
with  JTPA,  Title  V  eligible  individuals 
shall  be  deemed  to  satisfy  the 
requirements  of  section  203  of  the  JTPA. 
To  be  recognized  as  a  program  for  which 
dual  eligibility  may  be  established,  the 
JTPA  service  delivery  area  and  the  title 
V  recipient  or  subrecipient  must 
establish  a  written  financial  or  non- 
financial  agreement  to  carry  out  joint 
proems. 

Eligible  individual  means  a  person 
who  is  55  years  of  age,  or  older,  and 
who  has  a  low  income  as  defined  in  this 
section.  [Section  507(1).] 

Eligible  organization  means  an 
organization  which  is  legally  capable  of 
receiving  and  using  Federal  funds  under 
the  Act  and  entering  into  a  grant  or 
other  agreement  with  the  Department  to 
carry  out  provisions  of  title  V.  (Section 
502(b)(l).l 

Employment  and  training  program(s) 
means  publicly  funded  efforts  designed 
to  offer  employment,  training  and/or 
placement  services  which  enhance  an 
individual’s  employability.  The  term  is 
used  in  this  part  to  include,  but  not  be 
limited  to,  the  JTPA  or  similar 
legislation  and  State  or  local  programs 
of  a  similar  nature 

Enrollee  means  an  individual  who  is 
eligible,  receives  services,  and  is  paid 
wages  for  engaging  in  community 
service  employment  assignments  under 
a  project. 

Greatest  economic  need  means  the 
need  resulting  from  an  income  level  at 
or  below  the  poverty  line  based  on 
guidelines  provided  by  the  Department. 

Greatest  social  need,  as  defined  at 
section  102(a)(30)  of  the  Act,  means  the 
need  caused  by  noneconomic  factors 
which  include: 

(1)  Physical  and  mental  disabilities; 

(2)  Language  barriers;  and 

(3)  Cultural,  social,  or  geographical 
isolation,  including  isolation  caused  by 
racial  or  ethnic  status. 

Host  agency  means  a  public  agency  or 
a  private  non-profit  organization,  other 
than  a  political  party  or  any  facility 
used  or  to  be  used  as  a  place  for 
sectarian  religious  instruction  or 
worship,  exempt  from  taxation  under 
the  provisions  of  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986,  which 
provides  a  work  site  and  supervision  for 
an  enrollee. 

Individual  development  plan  means  a 
plan  for  an  enrollee  which  shall  include 
an  employment  goal,  achievement 
objectives,  and  appropriate  sequence  of 
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services  for  the  enrollee  based  on  an 
assessment  conducted  by  the  recipient 
or  subrecipient  and  jointly  agreed  upon 
by  the  enrollee. 

fTPA  means  the  Job  Training 
Partnership  Act  (29  U.S.C.  1501,  etseq.]. 

Low  income  means  an  income  which, 
during  the  preceding  6  months  on  an 
annualized  basis  or  the  actual  income 
during  the  preceding  12  months, 
whichever  is  more  beneficial  to  the 
applicant,  is  not  more  than  125  percent 
of  the  poverty  levels  established  and 
periodically  updated  by  the  U.S. 
Department  of  Health  and  Human 
Services.  In  addition,  an  individual  who 
receives,  or  is  a  member  of  a  family 
which  receives,  regular  cash  welfare 
payments  shall  be  deemed  to  have  a  low 
income  for  purposes  of  this  part. 

Poor  employment  prospects  means 
the  unlikelihood  of  an  otherwise  eligible 
individual  obtaining  employment 
without  the  assistance  of  this  or  other 
employment  and  training  programs. 
Persons  with  poor  employment 
prospects  include,  but  are  not  limited 
to,  those  without  a  substantial 
employment  history,  basic  skills, 
English-language  proficiency,  or  are 
displaced  homemakers,  school 
dropouts,  disabled  veterans,  or 
homeless. 

Program  year  means  the  one-year 
period  covered  by  a  grant  agreement 
beginning  July  1  and  ending  on  June  30. 

Project  means  an  undertaking  by  a 
recipient  or  subrecipient,  pursuant  to  a 
grant  agreement  between  the 
Department  and  a  recipient,  which 
provides  for  community  service 
employment  opportunities  for  eligible 
individuals  and  the  delivery  of 
associated  services. 

Reallocation  means  a  redistribution  of 
funds  by  a  recipient. 

Reallotment  means  the  redistribution 
of  allotted  title  V  funds  by  the 
Department  from  one  State  to  another 
State(s)  or  from  one  recipient  to  another 
recipient. 

Recipient  means  an  eligible 
organization  which  has  entered  into  a 
grant  agreement  with  the  Department 
under  this  part. 

Residence  means  an  individual’s 
declared  permanent  dwelling  place.  No 
requirement  pertaining  to  length  of 
residency  prior  to  enrollment  shall  be 
imposed. 

SCSEP  means  the  Senior  Community 
Service  Employment  Program  as 
authorized  under  title  V  of  the  Act. 

State  agency  on  aging  means  that  sole 
State  agency  designated  by  the  State,  in 
accordance  with  regulations  of  the 
Assistant  Secretary  on  Aging,  pursuant 
to  section  305(a)(1)  of  the  Act. 


Subrecipient  means  the  legal  entity  to 
which  a  subgrant  is  awarded  by  a 
recipient  and  which  is  accountable  to 
the  recipient  (or  higher  tier 
subrecipient)  for  the  use  of  the  funds 
provided. 

Title  V  means  title  V  of  the  Act,  42 
U.S.C.  3056  et  seq. 

Subpart  B — Grant  Planning  and 
Application  Procedures 

§  641 .201  Allotment  and  allocation  of  title 
V  funds. 

(a)  Allotment.  The  Secretary  shall 
allot  funds  for  projects  in  each  State  in 
accordance  with  the  distribution 
requirements  contained  in  section 
506(a)  of  the  Act. 

(b)  Witbin-State  apportionment.  The 
amount  allotted  for  projects  within  a 
State  shall  be  apportioned  among  areas 
within  the  State  in  an  equitable  manner, 
taking  into  consideration: 

(1)  The  proportion  which  eligible 
individuals  in  each  such  area  l^ars  to 
the  total  number  of  such  persons, 
respectively,  in  that  State; 

(2)  The  relative  distribution  of  such 
individuals  residing  in  rural  and  urban 
areas  within  the  State;  and 

(3)  The  relative  distribution  of  such 
individuals  who  are  individuals  with 
the  greatest  economic  need,  such 
individuals  who  are  minority 
individuals,  and  such  individuals  with 
greatest  social  need. 

(c)  Annual  report  of  funds  allocated 
by  state.  The  State  agency  for  each  State 
receiving  funds  under  title  V  shall 
report  at  the  beginning  of  each  fiscal 
year  on  such  State’s  status  relative  to 
section  506(c)  of  the  Act.  Each  State’s 
report  shall  include  names  and 
geographic  locations  of  all  projects 
receiving  title  V  funds  for  projects  in  the 
State  and  the  amount  allotted  to  each 
project.  All  recipients  and  subrecipients 
operating  in  a  State  shall  provide 
information  necessary  to  compile  the 
report.  (Section  506(d).] 

§  641 .202  Eligibility  for  title  V  funds. 

Agencies  and  organizations  eligible  to 
receive  title  V  funds  shall  be  those 
specified  in  sections  502(b)  and  506(a) 
of  the  Act. 

§  641 .203  Soliciting  applications  for  title  V 
funds. 

The  Department  may  solicit  or  request 
organi^tions  to  submit  applications  for 
funds. 

§  641 .204  Grant  application  requirements. 

(a)  Schedules.  The  Department  shall 
establish,  by  administrative  directive, 
schedules  for  submittal  of  grant 
'preapplications  and  applications;  the 
contents  of  grant  applications,  including 


goals  and.  objectives;  amounts  of  grants; 
and  grant  budget  and  narrative  formats. 

(b)  Intergovernmental  reviews.  Grant 
applicants  shall  comply  with  the 
requirements  of  the  Department’s 
regulation  at  29  CFR  part  17  which 
implements  the  intergovernmental 
review  of  Department  programs  and 
activities.  A  Preapplication  for  Federal 
Assistance  form  (SF-424)  filed  as  a 
result  of  the  review  system  shall  contain 
an  attachment  which,  at  a  minimum, 
lists  the  proposed  number  of  authorized 
community  service  employment 
positions  in  each  county,  or  other 
appropriate  jurisdiction  within  the 
affected  State.  Whenever  a  national 
organization  or  other  program  recipient 
or  subrecipient  proposes  to  conduct 
projects  within  a  planning  and  service 
area  in  a  State,  such  organization  or 
program  recipient  is  responsible  for 
sharing  their  applications  with  area 
agencies  on  aging  and  other  SCSEP 
sponsors  in  the  area  prior  to  the  award 
of  the  funds  in  accord  with  guidelines 
issued  by  the  Department. 

(c)  Subgrants.  A  grant  applicant 
planning  to  award  funds  by  subgrant 
shall: 

(1)  Outline  the  nature  and  extent  of 
the  planned  use  of  such  funds;  and 

(2)  Assure  that  in  the  event  that  a 
subgrant  agreement  is  canceled  in  whole 
or  in  part,  the  recipient  will  provide 
continuity  of  services  to  enrollees. 


§  641 .205  Responsibility  review. 

(a)  In  order  to  enter  into  and  continue 
a  grant  relationship  with  DOL,  an 
organization  (applicant)  shall  be 
responsible.  To  determine 
responsibility,  DOL  conducts  a 
preaward  review  of  all  grant  applicants. 
As  part  of  this  review,  DOL  applies  13 
basic  responsibility  tests  to  each 
applicant. 

(b)  If  a  grant  applicant  fails  either  of 
the  following  two  responsibility  tests,  it 
shall  not  be  designated  as  a  recipient: 

(1)  The  Department’s  efforts  to  recover 
debts  from  the  applicant  (for  which 
three  demand  letters  have  been  sent) 
established  by  final  Department  action 
have  been  unsuccessful,  or  the  applicant 
has  failed  to  comply  with  an  approved 
repayment  plan. 

(2)  Fraud  or  criminal  activity  has  been 
determined  to  exist  within  the 
organization. 

(c)  Eleven  additional  basic 
responsibility  tests  are  applied  to  each 
grant  applicant.  Failure  to  meet  any  one 
of  these  tests  does  not  establish  that  the 
applicant  is  not  responsible,  unless  the 
failure  is  substantial  or  persistent.  These 
tests  are  as  follows: 

(1)  Serious  administrative  deficiencies 
have  been  identified,  such  as  failure  to 
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maintain  a  financial  management 
system  as  required  by  Federal 
regulations. 

(2)  Willful  obstruction  of  the 
monitoring  process. 

(3)  Failure  to  meet  performance 
requirements. 

(4)  Failure  to  correct  defidendes 
brought  to  the  redpient’s  attention  in 
writing  as  a  result  of  monitoring 
adivities,  reviews,  assessments,  etc. 

(5)  Failure  to  submit  correct  grant 
closeout  documents  within  90  days  after 
expiration  of  the  grant,  unless  an 
extension  has  been  requested  and 
granted. 

(6)  Failure  to  return  outstanding  cash 
advances  within  90  days  of  the 
expiration  date  of  the  grant,  unless  an 
extension  has  been  requested  and 
granted,  or  the  funds  have  been 
authorized  to  be  retained  for  use  on 
other  grants. 

(7)  Failure  to  submit  correct  required 
reports  by  established  due  dates. 

(0)  Failure  to  properly  report  and 
dispose  of  government  property  as 
instructed  by  DOL. 

(9)  Failure  to  have  maintained  cost 
controls  resulting  in  excess  cash  on 
hand. 

(10)  Failure  to  timely  comply  with  the 
audit  requirements  of  29  CFR  part  96. 

(11)  Final  disallowed  costs  in  excess 
of  five  percent  of  the  grant  award. 

$641,206  Grant appMcatton  review. 

(a)  The  Department  shall  review  each 
grant  application  submitted  timely  by 
an  eligible  organization. 

(b)  In  reviewing  and  considering  an 
application,  the  Apartment  shall 
determine  the  following: 

(1)  The  availability  oi  funds  for  the 
proposed  grant; 

(2)  The  preparation  of  the  application 
in  accordance  with  the  Department's 
instructions; 

(3)  The  compliance  of  the  application 
with  the  requirements  of  the  Act  and 
this  part; 

(4)  The  evaluation  of  the  application 
as  to  whether  it  offers  the  best  prospect 
of  serving  appropriate  geographic  areas; 
and 

(c)  Whether  the  application 
demonstrates  the  effective  use  of  funds. 

$641,207  NegoOation. 

(a)  The  Department  may  negotiate 
with  an  eligible  organization  to  arrive  at 
a  grant  agreement  if  the  application 
generally  meets  requirements  set  forth 
in  thispart. 

(b)  The  subjects  of  negotiation  may 
incliide,  but  are  not  hmited  to  the 
following: 

(1)  Project  components,  including 
planned  occupational  categories  of 


SCSEP  employment  assignments  and 
geographic  location.s  of  authorized 
positions; 

(2)  Subproject(s),  if  any; 

(3)  Funding  level,  including  all 
budget  line  items;  and 

{4l  Performance  goals. 

$641,208  Rejection  of  grant  appHcatlon  or 
project  components. 

(a)  The  Department  may  reject  any 
proposed  project  component  if  it  is 
determined  that  the  component  will  not 
serve  the  piuposes  of  the  Act;  or  the 
IDepartment  may,  if  negotiation  does  not 
prcxiuce  a  mutually  acceptable 
conclusion,  reject  a  grant  application. 

(b)  If  the  Department  rejects  an 
application,  as  set  forth  in  paragraph  (a) 
of  this  section,  the  Department  may 
solicit  applications  from  other  eligible 
organizations  in  order  to  arrive  at  a 
grant  an^ment. 

(c)  Vmen  an  application  is  not 
approved,  the  Department  shall  notify 
the  applicant  within  a  reasonable  time 
in  writing  and  state  the  reason(s)  for 
rejection. 

(d)  Rejection  of  a  proposal  or 
application  is  a  final  Departmental 
action  which  is  not  subject  to  further 
administrative  review.  Rejection  will 
not  affect  future  consideration  of  the 
apphcant  for  other  projects  as  long  as 
the  organization  meets  the  eligibility 
criteria. 

$641^209  Award  of  fufMls. 

When  the  applicant  is  a  unit  of  State 
govermnent  or  a  public  or  private  non¬ 
profit  organization,  the  award  of  funds 
to  a  recipient  shall  be  accomplished 
through  the  execution  of  a  grant 
agreement  prepared  by  the  Department. 
V^en  the  applicant  is  a  unit  of  the 
Federal  Goverrunent,  other  than  the 
Department,  the  award  of  funds  shall  be 
accomplished  through  an  interagency 
agreement. 

Subpart  C — Grant  Operations 

$641,301  General. 

(a)  This  subpart  establishes  basic 
grant  operation  standards  and 
procedures  to  be  followed  by  all 
organizations  receiving  title  V  funds  for 
the  purpose  of  operating  SCSEP  grant 
agreements  and  projects. 

(b)  The  primary  purposes  of  an  SCSEP 
project  are  to  provide  useful  part-time 
community  service  employment 
assignments  for  persons  with  low 
incomes  who  are  55  years  old  or  older 
and  to  provide  useful  community 
services  while  promoting  transition  to 
unsubsidized  employment.  Recipients 
and  subrecipients  shall  develop  work 
assignments  for  eligible  individuals 
which  will  result  in  the  provision  of 


community  services  as  defined  in 
sections  502(b)  and  507(2)  of  the  Act. 

$  641.302  Recipient  responsibilities. 

The  recipient  shall  provide  to  eligible 
individuals:  wages,  sldll  acquisition  or 
skill  enhancement  opportimities, 
periodic  physical  examinations, 
personal  and  employment-related 
counseling,  assistance  in  transition  to 
unsubsidized  employment  where 
feasible,  and  other  benefits  as  approved 
by  the  Dejpartment. 

(a)  Reapients  are  responsible  for 

(1)  Following  and  enforcing  the 
requirements  set  forth  in  the  Act  and 
this  part; 

(2)  Implementing  and  carrying  out 
projects  in  accordance  with  ^e 
provisions  of  the  grant  agreement;  and 

(3)  Assuring,  to  the  extent  feasible, 
that  such  projects  will  serve  the  nee^ 
of  minority,  eligible  individuals  who 
have  the  greatest  economic  need,  at  least 
in  proportion  to  their  numbers  in  the 
State,  and  take  into  consideration  their 
rates  of  poverty  and  unemployment 
based  on  best  available  infcmnation, 
limited  English-speaking,  and  Indian 
eligible  individuals.  [Se^on 
502(b)(l)(M).J 

(b)  The  recipient  periodically  shall 
monitor  the  performance  of  grant- 
supported  activities  to  assure  that 
project  goals  are  being  achieved  and  that 
the  requirements  of  the  Act  and  this  part 
are  being  met. 

(c)  The  recipient  or  subrecipient  shall 
obtain  and  record  the  personal 
information  necessary  for  a  proper 
determination  of  eligibility  tor  each 
individual  and  maintain  documentation 
supporting  the  enrollment  of  eligible 
persons. 

(d)  Each  recipient  or  subrecipient 
shall  make  efforts  to  provide  equitable 
services  among  substantial  segments  of 
the  population  eligible  for  pairidpation 
in  SCSEP.  Sudi  efforts  shall  intclude, 
but  not  be  limited  to:  outreach  efforts  to 
broaden  the  composition  of  the  pool  of 
those  considered  for  partidpation,  to 
indude  members  of  both  sexes,  various 
race/ethnic  groups  and  individuals  with 
disabilities. 

$  641.303  Cooperative  relationships. 

(a)  Each  redpient  or  subredpient 
shall,  to  the  maximum  extent  feasible, 
cooperate  with  other  agendas,  induding 
activities  conduded  under  the  JTPA  to 
provide  services  to  elderly  persons  and 
to  persons  with  low  incomes,  and  with 
agendas  providing  employment  and 
training  services. 

(b)  The  cooperation  described  in 
paragraph  (a)  of  this  section  shall 
include,  but  not  be  limited  to: 

(1)  Selection  of  community  service 
employment  occupational  categories. 
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work  assignments,  and  host  agencies  to 
provide  a  variety  of  community  service 
opportunities  for  eiuollees  and  to 
pr^uce  a  variety  of  federally  funded 
services  which  respond  to  the 
community’s  total  needs  and  initiatives. 

(2)  Establishment  of  cooperative 
relations  with  the  State  agency  on  aging 
designated  under  section  305(a)(1)  of 
the  Act  and  with  area  agencies  on  aging 
designated  under  section  305(a)(2)  of 
the  Act  for  the  purpose  of  obtaining 
services  as  authorized  imder  titles  III, 
rv,  and  VI  of  the  Act  to  increase  the 
likelihood  of  receipt  of  employment 
opportunities  and  supportive  services 
that  are  available.  Existing  services 
provided  under  the  authority  of  section 
321(a)  of  the  Act  shall  be  used  first  by 
recipients  or  subrecipients. 

(3)  Cooperative  relations  shall  be 
established  with  other  employment  and 
training  organizations  including  the 
State  and  local  )TPA  and  the  Carl  D. 
Perkins  Act  programs  to  insure  that 
project  enrollees  can  benefit  from  such 
cooperative  activities  as  dual  eligibility, 
shared  assessments,  training  and 
referral. 

(4)  Establishment  of  cooperative 
relations  with  State  employment 
security  agencies  to  insure  that  enrollees 
are  made  aware  of  services  available 
from  these  agencies. 

(5)  In  order  to  insure  efficient  and 
effective  coordination  of  programs 
under  this  part,  recipients  or 
subrecipients  shall  consult  and  submit 
project  descriptions  among  themselves 
as  well  as  with  affected  area  agencies  on 
aging.  [Section  502(d)(1). j 

§  641 .304  Recruitment  and  selection  of 
enrollees. 

Recipients  and  subrecipients  shall  use 
methods  of  recruitment  and  selection 
(including  listing  of  vacancies  with  the 
State  employment  security  agency) 
which  will  assure  that  the  maximum 
number  of  eligible  individuals  will  have 
an  opportunity  to  participate  in  the 
program.  Recruitment  efforts  shall  be 
designed,  to  the  extent  feasible,  to 
assiure  equitable  distribution  of  services 
to  groups  described  in  §  641.302(e). 
(Section  402(b)(1)(H).) 

§  641 .305  Enrollment  eligibility. 

(a)  General.  Eligibility  criteria  set 
forth  in  this  section  apply  to  all  SCSEP 
applicants  and  enrollees.  including  the 
following  individuals: 

(1)  Each  individual  seeking  initial 
enrollment; 

(2)  Each  individual  seeking 
reenrollment  after  termination  from  the 
SCSEP;  and 

(3)  Each  enrollee  seeking 
recertification  for  continu^  enrollment. 


(b)  Eligibility  criteria.  To  be  eligible 
for  initial  enrollment,  each  individual 
shall  meet  the  following  criteria  for  age, 
income,  and  place  of  residence: 

(1)  Age.  Each  individual  shall  be  no 
less  than  55  years  of  age.  No  person 
whose  age  is  55  years  or  more  shall  be 
determined  ineligible  because  of  age, 
and  no  upper  age  limit  shall  be  imposed 
for  initial  or  continued  enrollment 
[Section  502.) 

(2)  Income.  The  income  of  an 
individual,  or  of  the  family  of  which  the 
individual  is  a  member,  shall  not  exceed 
the  low-income  standards  defined  in 

§  641.103  and  issued  by  the  Department. 

(3)  Residence.  Each  individual,  upon 
initial  enrollment,  shall  reside  in  the 
State  in  which  the  project  is  authorized. 

(c)  No  additional  eligibility 
requirement.  Recipients  and 
subrecipients  shall  not  impose  any 
additional  condition  or  requirement  for 
enrollment  eligibility. 

(d)  Dual  eligibility.  Individuals 
eligible  under  title  V  shall  be  deemed  to 
satisfy  the  requirements  of  title  II-A  of 
the  JTPA,  when  a  written  financial  or 
non-financial  agreement  to  jointly 
operate  programs  for  older  workers  is 
established  with  a  fTPA  service  delivery 
area. 

(e)  Special  responsibilities  of  the 
recipients  and  subrecipient(s)  relating  to 
eligiblity.  (1)  Each  recipient  or 
subrecipient  shall  recertify  the  income 
of  each  enrollee  under  its  grant  or 
subgrant,  respectively,  once  each  project 
year,  according  to  the  schedule  set  forth 
in  the  grant  agreement  and  shall 
maintain  documentation  to  support  the 
recertification.  Enrollees  foxmd  to  be 
ineligible  for  continued  enrollment 
because  of  income  shall  be  given,  by  the 
recipient  or  subrecipient,  a  written 
notice  of  termination  and  shall  be 
terminated  30  days  after  the  notice.  No 
enrollee  shall  participate  in  a 
community  service  position  for  more 
than  12  months  without  having  his  or 
her  income  recertified. 

(2)  If,  at  any  time,  the  recipient  or  a 
subrecipient  determines  that  an  enrollee 
was  incorrectly  declared  eligible  as  a 
direct  result  of  false  information  given 
by  the  individual,  the  individual  shall 
be  given  a  written  notice  explaining  the 
reason  or  reasons  for  the  determination 
and  shall  be  terminated  immediately. 

(3)  If.  at  any  time,  the  recipient  or 
subrecipient  determines  that  an  enrollee 
was  incorrectly  declared  eligible 
through  no  fault  of  the  enrollee,  the 
recipient  or  subreoipient  shall  give  the 
enrollee  immediate  written  notice 
explaining  the  reason  or  reasons  for 
termination,  and  the  enrollee  shall  be 
terminated  30  days  after  the  notice. 


(4)  When  a  recipient  or  subrecipient 
makes  an  unfavorable  determination  on 
continued  eligibility,  it  shall  explain  in 
writing  to  the  enrollee  the  reason(s)  for 
the  determination  and  shall  provide 
notice  of  the  right  of  appeal  in 
accordance  with  the  required 
procedures  set  forth  in  §  641.324. 

(5)  When  a  recipient  or  subrecipient 
terminates  an  enrollee  for  cause,  it  shall 
inform  the  enrollee  in  writing,  of  the 
reason(s)  for  termination  and  of  the  right 
of  appeal  in  accordance  with  the 
required  procedures  set  forth  in 
§641.324. 

(6)  When  a  recipient  or  subrecipient 
makes  an  unfavorable  determination  of 
enrollment  eligibility  pursuant  to 
paragraph  (e)(1)  or  (3)  of  this  section,  it 
should  assure  that  the  individual  is 
given  a  reason  for  non-enrollment  and 
referred  to  other  potential  sources  of 
assistance. 

§  641 .306  Enrollment  priorities. 

(a)  As  set  forth  in  sections 
502(b)(l)(M)  and  507(1)  of  the  Act. 
enrollment  priorities  for  filling  vacant 
authorized  positions  shall  be  as  follows: 

(1)  Eligible  individuals  with  the 
greatest  economic  need: 

(2)  Eligible  individuals  who  are  60 
years  old  and  older;  and 

(3)  Eligible  individuals  who  seeks  re¬ 
enrollment  following  termination  of  a 
job  because  of  illness  or  engaging  in 
unsubsidized  employment,  provided 
that  re-enrollment  is  sought  within  one 
year  of  termination. 

(b)  Within  all  enrollment  priorities, 
those  persons  with  poor  employment 
prospects  shall  be  given  preference. 

(c)  Enrollment  priorities  established 
in  this  section  shall  apply  to  vacant 
positions  and  shall  not  be  interpreted  to 
require  the  termination  of  any  eligible 
enrollee. 

§  641 .307  [Reserved] 

§641.308  Orientation. 

(a)  Enrollee.  After  an  individual 
enrolls  in  a  community  service 
employment  assignment,  the  recipient 
or  subrecipient  shall,  as  soon  as 
practicable,  provide  orientation  to  the 
enrollee.  The  orientation  shall  provide, 
as  appropriate,  information  related  to: 
project  objectives:  community  service 
employment  assignments;  training; 
supportive  services;  responsibilities, 
ri^ts,  and  duties  of  the  enrollee; 
permitted  and  prohibited  political 
activities;  plans  to  transition  to 
imsubsidized  employment  and  a 
discussion  of  safe  working  conditions  at 
the  host  agencies. 

(b)  Host  agency.  The  recipient  or  a 
subrecipient  shall  provide  to  those 
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individuals  who  will  supervise 
enrollees  at  the  host  agencies,  the 
orientation  described  in  paragraph  (a)  of 
this  section.  This  is  to  assure  that 
enrollees  will  receive  adequate 
supervision  and  opportunities  for 
transitioning  to  the  host  agency  staH'  or 
other  unsub^dized  employment. 

(c)  Supevision.  The  recipient  or 
subrecipient  shall  ensure  that  host 
agencies  provide  adequate  orientation, 
instruction,  and  supervision  for 
enrollees  job  responsibilities  regarding 
responsibilities  and  safety. 

§  641.309  Assessment  and  reassessment 
of  enrollees. 

(a)  General.  The  recipient  or 
subrecipient  shall  assess  each  enrollee 
under  the  grant  or  subgrant, 
respectively,  to  determine  the  most 
suitable  SCSEP  assignment  for  the 
individual  and  to  identify  appropriate 
employment  and  training  objectives. 

The  assessment  shall  be  made  in 
consultation  with  the  new  enrollee  and 
should  consider  the  individual’s 
preference  of  occupational  category, 
work  history,  skills,  interests,  talents, 
physical  capabilities,  need  for 
supportive  services,  aptitudes,  potential 
for  performing  proposed  community 
service  employment  duties,  and 
potential  for  transition  to  unsubsidized 
employment. 

(b)  Assignnfent  The  recipient  or 
subrecipient  shall  seek  a  community 
service  employment  assignment  which 
will  permit  the  most  effe^ve  use  of 
each  enrollee's  skills,  interests,  and 
aptitudes. 

(c)  Individual  development  plans.  The 
recipient  and  subrecipient  shall  use  the 
assessment  or  reassessment  as  a  basis 
for  developing  or  amending  an 
individual  development  plan  (IDP).  The 
EDP  shall  be  developed  in  partnership 
with  the  enrollee  to  reflect  the  needs  of 
the  enrollee  as  indicated  by  the 
assessment,  as  well  as  the  expressed 
interests  and  desires  of  the  enrollee. 

(d)  Review  of  IDP  plan.  The  recipient 
and  subrecipient  shall  review  the  IDP  at 
least  mice  a  program  year  for  the 
following  purposes:  to  evaluate  the 
progress  of  each  enrollee  in  meeting  the 
objectives  of  the  service  strategy;  to 
determine  each  enrollee’s  potential  for 
transition  to  unsubsidized  employment; 
to  determine  the  appropriateness  of 
each  enrollee’s  current  community 
service  employment  assignment;  and  to 
review  progress  made  toward  meeting 
their  training  and  employment 
objectives. 

(e)  Alternative  assignment.  Upon 
completion  of  the  review,  the  sponsor 
may  develop  an  ahemative  assignment. 


when  feasible,  should  there  be  one  of 
the  following  determinations: 

(1)  That  a  different  community  service 
employment  assignment  will  provide 
greater  opportunity  for  the  use  of  an 
enrollee’s  skills  and  aptitudes; 

(2)  That  an  alternative  assignment 
will  provide  work  experience  which 
will  enhance  the  potential  for 
unsubsidized  employment;  or 

(3)  That  an  alternative  community 
assignment  will  otherwise  serve  the  best 
interests  of  the  enrollee. 

(f)  Minimum  requirements.  The 
assessments  and  reassessments  required 
by  this  section  shall  meet  minimum 
requirements  issued  by  the  Department 
on  assessment,  and  subsequent 
determinations  are  to  be  recorded  in  the 
enrollee’s  IDP,  to  become  a  part  of  each 
enrollee’s  permanent  record. 

(g)  Recent  assessments.  Assessments 
of  an  enrollee,  prepared  by  another 
employment  or  training  program  (such 
as  a  program  under  the  JTPA  or  the  Carl 
D.  Perkins  Vocational  ami  Applied 
Technology  Act)  may  be  sufakituted  for 
one  prepared  by  the  recipient  or 
subredpient. 

§64U10  Community  service  employment 
assignments. 

(a)  Assignment  to  community  service 
employment.  After  the  completion  of  an 
enrollee’s  orientation  and  initial 
training,  if  any,  the  recipient  or 
subrecipient  ^all  refer  the  enrollee,  as 
soon  as  possible,  to  a  useful  part-time 
commimity  service  employment 
assignment. 

(1)  Each  enrollee  shall  be  employed  in 
an  assignment  which  contributes  to  the 
general  welfare  of  the  commxmity  and 
which  provides  services  related  to 
publicly  owned  and  operated  facilities 
and  projects  or  projects  sponsored  by 
organizations,  other  than  political 
parties,  exempt  from  taxation  under  the 
provisions  of  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986.  The 
enrollee  shall  be  employed  to  provide 
“community  services”.  To  the  fullest 
extent  feasible,  the  enrollee  shall  be 
given  first  consideration  for  assignments 
involved  in  the  operation  of  projects. 

(2)  The  enrollee  shall  not  to  assigned 
to  work  involving  the  construction, 
operation,  or  maintenance  of  any  facility 
used  or  to  be  used  as  a  place  for 
sectarian  religious  instruction  or 
worship,  or  to  work  which  primarily 
benefits  private,  profit-making 
organizations.  [Sections  502(b)(1)  (A), 
(C),  and  (D)  and  507(2).] 

(b)  Hours  of  community  service 
employment  assignments.  (1)  Each 
enrollee’s  commimity  service 
employment  assignment  shall  not 
exceed  1,300  hours  during  the  12-month 


period  specified  in  the  recipient’s 
agreement.  The  1,300  horns  includes 

f>aid  hours  of  orientation,  training,  sick 
eave,  and  vacation  and  hours  of 
enrollment  provided  by  all  recipients 
and  subrecipients.  No  enrollee  shall  be 
reimbursed  for  more  than  1,300  hours  in 
any  12-month  period.  [Section 
508(a)(2).] 

(2)  The  recipient  or  subredpient  shall 
not  require  an  enrollee  to  partidpate 
more  than  20  hours  during  one  week; 
however,  hours  may  be  extended  with 
the  consent  of  the  enrollee.  Shorter 
periods  may  be  authorized  by  the  grant 
agreement,  in  writing  by  the 
Elepartment,  or  by  written  agreement 
between  an  enrollee  and  a  r^pient  or 
subredpient. 

(3)  The  redpient  or  subredpient  shall 
not  offer  an  enrollee  an  average  of  fewer 
than  20  hours  of  paid  partidpation  per 
week.  [Section  508(a)(2).) 

(4)  Ihe  redpient  or  subredpient  shall, 
to  the  extent  possible,  ensure  that  the 
enrollee  works  dining  normal  business 
hours,  if  the  enrollee  so  desires. 

(c)  Location.  The  enrollee  shall  be 
employed  at  work  sites  in  or  near  the 
community  where  the  enrollee  resides. 
[Section  502(b)(l)(B).l 
(d)  Working  conditions  for  enrollees. 
Enrollees  shall  not  be  permitted  to  work 
in  a  building  or  surroundings  or  under 
conditions  which  are  unsanitary, 
hazardous,  or  dangerous  to  the 
enrollees*  health  or  safety.  The  redpient 
or  a  subredpient  shall  make  periodic 
visits  to  the  enrollees’  work  site(s)  to 
assure  that  the  working  conditions  and 
treatment  of  the  enrollee  are  consistent 
with  the  Act  and  this  part.  [Section 
502(b)(l)(J).l 

§641.311  Enrollee  wages  and  fringe 
benefits. 

(a)  Wages.  Upon  enga^g  in  part-time 
community  sendee  employment 
assignments,  induding  orientation  and 
training  in  preparation  for  community 
service  employment  assignments,  eadi 
enrollee  shall  receive  wages  at  a  rate  no 
less  than  the  highest  applicable  rate: 

(1)  The  minimum  wage  which  would 
be  applicable  to  the  enrollee  under  the 
Fair  I^bor  Standards  Act  of  1938; 

(2)  The  State  or  local  minimum  wage 
for  the  most  nearly  comparable  covei^ 
employment;  or 

(3)  'The  prevailing  rates  of  pay  for 
persons  employed  in  similar  public 
occupations  by  the  same  employer. 

(b)  Fringe  benefits.  (1)  The  redpient 
or  subrecipient  shall  ensure  that 
enrollees  receive  all  fringe  benefits 


firinge  benefits  shall  be  provided 
unimrmly  to  all  enrollees,  unless  the 
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Department  agrees  to  waiver  this 
provision  due  to  a  determination  that 
such  a  waive  is  in  the  best  interests  of 
applicants,  enrollees,  and  the  project 
administration. 

(3)  Physical  assessment.  A  physical 
examination  shall  be  regarded  as  a 
fringe  benefit  and  its  use  will  be  limited 
to  determining  the  need  for  supportive 
services.  A  cc^y  of  the  physical 
examination  shall  be  provided  to  the 
enroUee.  A  physical  examination  is  a 
program  benefit  and  shall  not  be 
interpreted  as  an  eligibility  criterion. 

(i)  Each  individual  selected  for 
enrollment  shall  have  a  physical 
assessment  within  the  2-month  period 
immediately  before  the  first  day  of 
compensated  participation  which  shall 
be  used  as  part  of  the  assessment 
process  following  eligibility 
determination.  (Section  502(b)(l)(N).] 
Exceptions  are  provided  in  paragraph 

(b)(3)(iv)  of  this  section. 

(ii)  Enrollees  should  be  provided  a 
physical  examination  every  twelve 
months,  but  no  enrollee  may  participale 
in  community  service  employment  for 
more  than  IS  months  without  a  physical 
examination  or  a  waiver,  as  provided  by 
paragraph  (b)(3)(iv<)  of  this  section. 

(iii)  An  enroUee  who  is  terminated 
m^  be  reenrolled  without  an  additional 
physical  assessment,  .provided  that  the 
time«l6^>sed  since  the  lest  physical 
assessment  does  not  exceed  IS  months, 
and  provided  that  a  schedule  of  one 
examination  within  each  IS-monfh 
period  shall  be  resumed,  based  on  the 
date  of  the  last  examination. 

(iv)  Notwithstanding  paragraphs  i(b^(3) 
(i),  .(ii),  and  (iii)  of  this  section,  udien  an 
individual  objects  to  a  physical 
examination,  the  recipient  or 
subrecipient  shall  obtain  a  signed 
waiver  prior  to  the  first  day  trf 
compensated  participation.  Thereafter, 
an  additional  signed  waiver  shall  be 
obtained  from  each  enrollee  before 
providing  any  compensated 
participation  more  than  15  months  after 
the  date  of  the  enrollee ’s  latest  waiver. 
Failure  to  receive  such  waiver  within 
the  15-month  timeframe  will  result  in 
the  enroUee ’s  preclusion  from  further 
participation  in  an  assignment. 

(c)  Retirement.  Expenditures  of  grant 
funds  for  contributions  into  a  retirement 
system  or  plan  are  prohibited,  unless 
the  recipient  has  documentation 'on 
hand  showing  that: 

(1)  Ihe  costs  are  allowable  imderfhe 
appropriate  cost  principles  indicated  at 
§  641.403(b);  and 

(2)  Such  contributions  bear  a 
reasonable  relationship  to  the  cost  of 
providing  such  benefits  to  enrollees 
because: 


(i)  the  benefits  vest  at  the  time 
contributions  are  made  on  behalf  of  the 
enrollees;  or 

(ii)  the  charges  to  SCSEP  funds  are  for 
contributions  bn  behalf  of  enrollees  to  a 
“defined  benefit”  type  of  plan  which  do 
not  exceed  the  amounts  reasonably 
necessary  to  provide  the  specified 
benefit  to  enrollees,  as  determined 
under  a  separate  actuarial 
determination. 

(d)  Workers’  compensation.  Where  an 
enrollee  is  not  covered  by  the  State 
workers’  compensation  law,  the 
recipient  or  subrecipient  shall  provide 
the  enrollee  with  workers’ 
compensation  benefits  equal  to  that 
provided  by  law  for  covered 
employment.  (Section  504(b).  ] 

(e)  Unemployment  coa^pensation.  The 
recipient  is  authorized  to  pay  the  cost  of 
unemployment  insurance  for  covered 
enrollees,  where  required  by  law, 
[SecUon  502(b)(l)(O).] 

§641.312  Enrotteo'supportive  services. 

(a)  The  recipient  or  subrecipient  shall 
provide  supportive  services  designed  to 
assist  the  enrollee  in  participating 
successfully  in  community  service 
employment  assignments  and,  where 
appropriate,  to  prepare  and  assist  the 
enrdflee  in  obtaining  unsubsidized 
employment.  To  the  extent  feasible,  the 
recipient  or  subrecipient  shall  dtilize 
supportive  services  available  from  other 
titles  of  the  OAA,  particulailyr  those 
administered 'by  area  agencies  on  aging 
and  other  funding  sources. 

(b)  Supportive  services  me^  include, 
but  need  not  be  hmitedto,  all  or  some 
of  the  foTlowing: 

(1)  Counseling  or  instruction  designed 
to  assist  the  enrollee 'to  participate 
successfully  m  community  service 
employment  assignments  or  to  obtain 
unsdbsidized  emplo3rment. 

(2r)  Counseling  designed  to  assist  the 
enrollee  personally  in  areas  such  as 
health,  nutrition,  social  security 
benefits,  medicare  benefits,  and 
retirement  laws. 

(3)  Incidentals,  including,  but  not 
Hmited  to;  work  shoes,  badges, 
uniforms,  safety  glasses,  eyeglasses,  and 
hand  tools,  may  be  provided  if 
necessary  for  successful  participation  in 
community  service  employment 
assignments  and  if  not  available  from 
other  sources. 

(4)  Periodic  meetings  on  topics  of 
general  interest,  including  matters 
related  to  health,  job  seeking  skills, 
safety.,  and  consumer  affairs. 

(5)  Enrollee  transportation,  (i) 
Enrollee  transportation  may  be  payable 
if  transportation  from  other  sources  at 
no  cost  to  the  project  is  unavailable  and 
such  unavailability  isdocumerrted. 


When  authorized  in  the  grant 
agreement,  transportation  may  be 
provided  for  enrollees  fi’om  home  to 
work,  to  training  or  to  supportive 
services.  (Section  502(b)(l)(L).] 

(ii)  Grant  funds  may  not  be  used  for 
enrollee  transportation  in  connection 
with  performing  work  of  the  recipient, 
subrecipient  or  host  agency,  including 
activities  under  other  titles  of  the  OAA. 

§641,313  Training. 

(a)  The  recipient  or  subrecipient  shall 
provide  a  new  enrollee  with  training 
related  to  community  service 
employment  assignments  prior  to,  and 
as  preparation  for,  actual  community 
service  employment.  Training  may  be 
provided  ttoonsgh  lectures,  seminars, 
classroom  instruction,  individual 
instruction  or  other  arrangements, 
including  but  not  limited  to 
arrangements  with  employment  and 
training  programs.  The  recipient  or  the 
subrecipient  is  encouraged  to  obtain 
such  services  through  locally  available 
resources,  indudiug  employment  and 
traming  programs,  as  defined  in 
§  641.103,  and  through  host  agencies,  at 
no  cost  or  reduced  cost  to  the  project. 
(Section  502(b)(l)(I).] 

(h)  Training  shall  iconsist  of  up  to  460 
hours  and  shall  be  consistent  with  the 
enrollee’s  IDP.  Such  training  shall  cover 
all  aspects  of  traming,  e.g..  orientation, 
skill,  job  search,  etc.  Enrollees  shall  not 
be  enrolled  solely  for  the  purpose  of 
receiving  job  search  «nd  job  raierral 
services.  Waivers  for  additional  hours  of 
training  will  be  considered  on  an 
exception  basis. 

(c)  The  recipient  or  subrecipient  shall 
enroll  each  individual  in  the  project 
prior  to  training  in  preparation  for 
community  service  employment 
assignments  and  shall  pay  each  enrollee 
as  provided  in  §  641.310(b). 

(d)  In  addition  to  training  in 
preparation  for  community  service 
employment  assignments,  as  described 
in  this  section,  a  recipient  or 
subrecipient  is  encouraged  to  arrange 
for,  or  directly  provide,  skills-training 
opportunities  beyond  the  SCSEP 
community  service  training  activities 
which  will  permit  the  enrollee  to 
acquire  or  improve  skills,  including 
literacy  training,  applicable  in 
community  service  employment  or  Tor 
unsubsidized  employment. 

(e)  A  recipient  or  subrecipient,  to  the 
extent  feasible,  shall  arrange  skill- 
training  for  the  enrollee  which  is 
realistic  and  consistent  with  his  or  her 
IDP.  A  recipient  or  subrecipient  shall 
place  major  emphasis  on  the  training 
available  through  on-the-job  experience 
at  SCSEP  work  sites,  thereby  retaining 
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the  community  service  focus  of  the 
SCSEP. 

(0  An  enrollee  engaging  in  skills- 
related  training  as  described  in 
paragraphs  (d)  and  (e)  of  this  section, 
may  be  reimbursed  for  the  documented 
travel  cost  and  room  and  board 
necessary  to  engage  in  such  training. 
[Section  502(b)(l)(I).] 

(g)  A  recipient  or  subrecipient  shall 
seek  to  obtain  all  training  for  enrollees 
from  such  sources  as  the  JTPA  and  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  at  no  cost  to 
the  project.  Where  training  is  not 
available  from  other  sources,  title  V 
funds  may  be  used  for  training. 

(h)  Nothing  in  this  section  shall  be 
interpreted  to  prevent  or  limit  an 
enrollee  from  engaging  in  self- 
developmental  training  available  from 
sources  other  than  title  V  during  hours 
other  than  hours  of  community  service 
employment. 

(i)  Nothing  in  this  section  shall 
preclude  joint  programs  between  title  V 
programs  and  programs  authorized  by 
the  Job  Training  Partnership  Act,  the 
Community  Services  Block  Grant  Act  or 
the  Carl  D.  Perkins  Act. 

§  641.314  Placement  into  unsubsidized 
employment 

(a)  In  order  to  ensure  that  the 
maximum  number  of  eligible 
individuals  have  an  opportunity  to 
participate  in  community  service 
employment,  the  recipient  or 
subrecipient  shall  employ  reasonable 
means  to  place  each  enrollee  into 
unsubsidized  employment. 

(b)  To  encourage  the  placement  of  the 
enrollee  into  an  unsubsidized  job,  the 
Department  has  established  a  goal  of 
placing  into  unsubsidized  employment 
the  number  of  enrollees  which  equals  at 
least  20  percent  of  the  annual 
authorized  positions  within  the  project 
year.  Whenever  this  goal  is  not 
achieved,  the  recipient  shall  develop 
and  submit  a  plan  of  action  for 
addressing  this  shortfall. 

(c)  The  recipient  or  subrecipient  may 
contact  private  and  public  employers 
directly  or  through  the -State 
employment  security  agencies  to 
develop  or  identify  suitable 
unsubsidized  employment 
opportunities;  and  should  encourage 
host  agencies  to  employ  enrollees  in 
their  regular  work  forces. 

(d)  The  recipient  or  subrecipient  shall 
follow-up  on  each  enrollee  who  is 
placed  into  unsubsidized  employment 
and  shall  document  such  follow-up  at 
least  once  within  3  months  of 
unsubsidized  placement. 


§  641.315  Maximum  duration  of 
enrollment 

A  maximum  duration  of  enrollment 
may  be  established  by  the  recipient  in 
the  grant  agreement,  when  authorized 
by  the  Department. 

§  641 .31 6  Individual  development  plan- 
related  terminations. 

When  an  enrollee  refuses  to  accept  a 
reasonable  number  of  referrals  or  job 
offers  to  unsubsidized  employment 
consistent  with  his  or  her  IDP  and  there 
are  no  extenuating  circumstances,  the 
enrollee  may  be  terminated  from  the 
SCSEP.  Such  a  termination  shall  be 
consistent  with  administrative 
guidelines  issued  by  the  Department 
and  the  termination  shall  be  subject  to 
the  applicable  appeal  rights  and 
procedures  described  in  the  grant. 

§  641.317  Status  of  enrollees. 

Enrollees  who  are  employed  in  any 
project  funded  under  the  Act  are  not 
deemed  to  be  Federal  employees  as  a 
result  of  such  employment.  [Section 
504(a).] 

§641.318  Over-enrollment 

Should  attrition  or  funding 
adjustments  prevent  a  portion  of  project 
funds  from  being  fully  utilized,  the 
recipient  may  use  those  funds  during 
the  period  of  the  agreement  to  over- 
enroll  additional  eligible  individuals. 
The  number  over-enrolled  may  not 
exceed  20  percent  of  the  total  number  of 
authorized  positions  established  under 
the  grant  agreement  without  the  written 
approval  of  the  Department.  Payments 
to  or  on  behalf  of  enrollees  in  such 
positions  shall  not  exceed  the  amount  of 
the  unused  funds  available.  Each 
individual  enrolled  in  such  a  position 
shall  be  informed  in  writing  that  the 
assignment  is  of  a  short-term  nature  and 
may  be  terminated.  The  recipient  shall 
first  seek  to  maintain  full  enrollment  in 
authorized  positions  and  shall  seek  to 
schedule  all  enrollments  and 
terminations  to  avoid  excessive 
terminations  at  the  end  of  the  grant 
period. 

§641.319  [Reserved] 

§  641 .320  Political  patronage. 

(a)  No  recipient  may  select,  reject, 
promote,  or  terminate  an  individual 
based  on  that  individual’s  political 
affiliations  or  beliefs.  The  selection  or 
advancement  of  enrollees  as  a  reward 
for  political  services,  or  as  a  form  of 
political  patronage,  is  prohibited. 

(b)  There  shall  be  no  selection  of 
subrecipients  or  host  agencies  based  on 
political  affiliation. 


§641.321  Political  activities. 

(a)  General.  No  project  under  title  V 
or  this  part  may  involve  political 
activities. 

(1)  No  enrollee  or  staff  person  may  be 
permitted  to  engage  in  partisan  or 
nonpartisan  political  activities  during 
hours  for  which  the  enrollee  is  paid 
with  SCSEP  funds. 

(2)  No  enrollee  or  staff  person,  at  any 
time,  may  be  permitted  to  engage  in 
partisan  political  activities  in  which 
such  enrollee  or  staff  person  represents 
himself  or  herself  as  a  spokesperson  of 
the  SCSEP  program. 

(3)  No  enrollee  may  be  employed  or 
out-stationed  in  the  office  of  a  Member 
of  Congress,  a  State  or  local  legislator, 
or  on  any  staff  of  a  legislative 
committee. 

(4)  No  enrollee  may  be  employed  or 
out-stationed  in  the  immediate  office  of 
any  elected  chief  executive  officer(s)  of 
a  State  or  unit  of  general  government, 
except  that: 

(i)  Units  of  local  government  may 
serve  as  host-agencies  for  enrollees  in 
such  positions,  provided  that  such 
assignments  are  nonpolitical;  and 

(ii)  Where  assignments  are  technically 
in  such  offices,  such  assignments 
actually  are  program  activities  not  in 
any  way  involved  in  political  functions. 

(5)  No  enrollee  may  be  assigned  to 
perform  political  activities  in  the  offices 
of  other  elected  officials.  However, 
placement  of  enrollees  in  such 
nonpolitical  assignments  within  the 
offices  of  such  elected  officials  is 
permissible,  provided  that  recipients 
develop  safeguards  to  ensure  that 
enrollees  placed  in  these  assignments 
are  not  involved  in  political  activities. 
These  safeguards  shall  be  described  in 
the  grant  agreement  and  shall  be  subject 
to  review  and  monitoring  by  the 
recipient  and  the  Department. 

(b)  Hatch  Act.  (1)  State  and  local 
employees  governed  by  5  U.S.C.  chapter 
15  shall  comply  with  ffie  Hatch  Act 
provisions  as  interpreted  and  applied  by 
the  United  States  Office  of  Personnel 
Management  (OPM). 

(2)  Each  project  subject  to  5  U.S.C. 
chapter  15  shall  display  a  notice  and 
shall  make  available  to  each  person 
associated  with  such  project  a  written 
explanation,  clarifying  the  law  with 
respect  to  allowable  and  unallowable 
political  activities  under  5  U.S.C. 
chapter  15  which  are  applicable  to  the 
project  and  each  category  of  individuals 
associated  with  such  project.  This 
notice,  which  shall  be  submitted  for 
approval  to  the  Department,  shall 
contain  the  telephone  number  and 
address  of  the  EXDL  Inspector  General. 
[Section  502(b)(l)(O).l  Enforcement  of 
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theTIatdi  Act  ^all  be  as  pitmded  at'S 
U.S.C.  chapter  15. 

§644.322  Unionization. 

No  funds  provided  under  title  V  m 
thisipart  mayiie'used  iiiaii^Mnyto 
assist,  promote,  m  deter  union 
organizing. 

§641.323  Nepotism. 

(a)  No  recipient  or  subrec^ent  may 
hire,  and  no  host  agency  may  he  a  woiii 
site  for  a  person,  in  an  administrative 
capacity,  staff  position,  or  community 
service  employment  position  funded 
under  title  V  or  this  part  if  a  member  of 
that  person’s  immediate  lamQy  is 
engaged  in  a  decision-mahing  capacity 
(whether  compensated  or  not)  for  that 
project,  subproject,  recipient, 
subrecipient  or -host  agency.  This 
provision  may  be  waived  iby  the 
Department  at  work  sites  on  Native 
American  reservations  provided  that 
adequate  justification  can  be 
documented,  auch  as  that  no  other 
persons  are  eligible  for  participation,  the 
total  sendee  population  is  2,000  or  less 
and  is  isolate,  or  where  there  is-a 
histoiyof  dependence  on  public 
assistance. 

(b)  To  the  extent  that  an  applicable 
State  or  local  legal  .requirement 
regarding  nepotism  is  more  restrictive 
than  this  provision,  that  requirement 
shairbe  followed. 

(c)  For  purposes  of  this  section: 

(1)  Immediate  familymeans  wife, 
husband,  son,  daughter,  mother,  felther, 
brother,  sister,  son-in-law,  daughter-in- 
law,  mother-in-law,  father-in-law, 
brother-in-law,  sister-in-law,  aunt, 
uncle,  niece,  nephew,  stepparent, 
st^ciild,  grandparent,  and  grandchild. 

(2)  Engaged  in  an  administrative 
capacity  includes  those  persons  who,  in 
the  administration  of  projects,  or  host 
agencies,  have  responsibility  for,  or 
authority  over,  those  with  responsibility 
for  the  selection  of  enrdllees  finm 
among  eligible  applicants. 

§  641 .324  Enrollee  and  applicant  complaint 
resolution. 

(a)  Each  recipient  shall  establish  and 
describe  in  the  grant  agreement 
procedures  for  resolving  complaints, 
other  than  those  descried  in  paragraph 
(c)  of  this  section,  arising  between  the 
recipient  and  an  enrollee. 

(bj  Allegations  of  vidlstionsnf  federal 
law,  other  than  those  described  in 
paragraph  (c)  of  this  section,  wdiidh 
cannot  be  resolved  within  60  days  as -a 
result  of  the  recipient’s  procedures,  may 
be  filed  with  1he‘CbieT,19ivi8ion'Of 
Older ’Worker  Trogi'Biiis,’EmplDymertt 
and  Training  AdfrimistrStion.  O.’S. 
Department  df-Ubor,  Washington, 
20210. 


(c)  Recipients  Ihntido  not  receive  any 
funds  xmderfhe  JTPA  shall  process 
complaints  nf  discrimination  in 
accordance  with  title  29  CFR  parts ‘31 
and  32.  Recipients  that  receive  any 
funds  under  JTPA  shall  process 
complaints  of  discrimination  in 
accoTtlance  with  Title  29  CFR  part  34. 

(d)  Except  for  complaints  described  in 
paragraphs  (b)  and  (c)  of  this  section, 
the  Apartment  shall  limit  its  xeview  io 
determining  whether  the  recipient’s 
appeal  procedures  were  followed. 

§641.825  Maintenanoe  el  effort 

(a)  Employment  Off  an  enrollee  funded 
under  titled  or  this  part -Aafl ’be  only 
in  addition  to  budgeted  emplojrment 
which  would  otherwise 'be  funded  by 
the  recipient,  subrecipient  and  the  host 
ageneyfies)  widiout  assistance  nnder'flie 
Act.  (Section  502(b)(l)(F).] 

'(b)  Each  project  funded  under  title  V 
or  this  part: 

(1)  Should  resuh  m  an  increase  .in 
employment  opportunities  in  addition 
to  ttiose  which  would  dtiierwisebe 
available; 

(2)  Shall  not  result  in  the 
displacement  of  currently  employed 
workers,  including  partied  displacement 
such  as  a  reduction  in  hours  ofnon- 
ovBrtime  work,  wages,  or  employment 
benefits; 

(3)  Shall  not  impair  existing  contracts 
for  service  or  result  in  the  substitution 
of  Federal  funds  for  other  funds  hi 
connection  wrSi  work  that  would 
otherwise  be  performed; 

(4)  Shall  not  substitute  projedt  jobs  for 
existing  Federally-assisted  jobs;  and 

(5)  Shall  not  employ  or  continue  to 
employ  any  enrollee  to  perform  work 
which  is  the  same  or  substantially  the 
same  as  that  performed  by  any  other 
person  who  is  on  layoff.  (Section 
502fb)(l)(G).'] 

§641.326  Ezpertmental  private  (Motor 
trsMIng  projects. 

(a)  The  Department  may  authorize  a 
recipient  to  develop  an  experimental  job 
training  projectls)  designed  to  provide 
second  career  training  and  the 
placement  of  eligible  individuals  in 
employment  opportunities  with  private 
business  concerns.  [Section  50Z(e).1 

(b)  Experimental  project  agreements 
for  training  may  be  with  'States,  public 
agencies,  non-profit  private 
organizations,  and  private  bunness 
concerns. 

(dlThe  geographic  location  of  these 
projects  rixallbe  determined  by  (be 
Department  tto  Insure  nn  equitabile 
distribution 'Ofsudi  projects. 

(d)  Tbihe-extent  foasMe, 
experimental  projects  AaEIl  empfaaaze 
secopd-oueerUaining,  innovative  work 


modes,  including  those  with  reduced 
physical  exertion,  and  placement  into 
growth  industries  and  jobs  reflecting 
new  technologies. 

(e)  The  Department  shall  establish  by 
admiaistrative  guidelines,  the 
application  schedule,  content,  iormat, 
allocation  levels  and  .reporting 
requirements  for  experimental  projects. 

(f)  Current  title  V  oligihiikity  standards 
shall  be  used  for  experimentieJ  pnbjects, 
unless  the  Department  permits,  in 
writing,  the  use-df  another  approved 
income  index. 

(g)  Projects  funded  under  section 
502fo)  of  the  Act  shall  sedk  to 'be 
coordinated  with  projects  carried  out 
xmder  section  204(d)  ‘ctf  the  JTPA  1o  Ibe 
extent  feasible. 

(h)  Recipients  shall  distribute  funds 
for  ■experimental  projects  in  accordance 
with  the  State  allocation  formulas  in 
their  title  V  grant. 

Subpwt  D— AdministmUM  Standards 
and  ProoBduras  fw  Raoiplantand 
Umitadotw  on  Foderal  Pands 

§641.40.1  GaneraL 
This  sufapert  establishes  liroitations 
on  title  V  iimds  to  be  used  for 
community  service  activitieS'and 
describes,  nr  incorporates  by  voforence, 
reepdrementsfoTthe  administration  of 
grants  by  recipient  of  SCSEP. 

§  641 .402  Administrative  eequirements. 

(a)  Except  as  otherwise  provided  in 
this  part,  btle  V  funds  shall  be 
administered  in  accordance  whh,  and 
subjeotto,  the  Department’s  regulations 
at  29  CFR  parts  31,  32,  34,  93,  96,  and 
98.  In  addhion,  projects  and  activities 
administered  by  State,  local  or  fodian 
tribal  governments  are  also  subject  to 
the  Department’s  administrative 
requirements  regulations  at  29  CFR  part 
97;  projects  and  activities  administered 
by  institutions  cdbigher  education, 
hospitals,  or  other  non-profit 
organizations  are  subject  to  the 
Department’s  administrative 
requirements  regulations  at  41  CFR  part 
29-70  f 1984).  Recipients  of  title  V  funds 
shall ‘be  subject  to  any  revisions  of  any 
implementing  regulations  cited  in  this 
paragraph  (a)  on  the  effective  date  of 
such  revisions. 

(b)  ’The  administration  of  interagency 
agreements  set  forth  in  suhpart  E  ^  this 
part  is  not  subject  to  paragraph  (a)  of 
this  section. 

§•44,401  AIIOMible  oot». 

(a)  Generdl.  Costs  Shall  be  determined 
in  accordance  wfth  The  cost  principles 
indicated  in  paragraph  fb)  df'fius 
section,  except  as  dmerwise  provided  in 
this  part. 
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(b)  Applicable  Cost  Principles.  The 
cost  principles  set  forth  m  paragraphs 

(b)  (1)  through  (4)  of  this  section  apply 
to  the  organization  incurring  the  costs: 

(1)  ON&  Circular  A-87 — State,  local 
or  Indian  tribal  government; 

(2)  0MB  Circular  A-122 — ^Private, 
non-profit  organization  other  than: 

(i)  Institution  of  higher  education; 

(ii)  Hospital;  or 

(iii)  Other  organization  named  in 
0MB  Circular  A-122  as  not  subject  to 
OMB  Circular  A-122; 

(3)  OMB  Circular  A-21 — ^Educational 
institution;  or 

(4)  48  CFR  Part  31.2 — Commercial 
organization  (for-profit  organization, 
other  than  a  hospital  or  odier 
organization  name  in  OMB  Circular  A- 
122  as  not  subject  to  OMB  Circular  A- 
122). 

(c)  Lobbying  costs.  In  addition  to  the 
prohibition  contained  in  29  CFR  part  93 
and  in  accordance  with  limitations  on 
the  use  of  appropriated  funds  in 
Department  of  Labor  Appropriation 
Acts,  title  V  funds  shall  not  be  used  to 
pay  any  salaries  or  expenses  related  to 
any  activity  designed  to  influence 
legislation  or  appropriations  pending 
before  the  Congress  of  the  United  States. 

(d)  Building  repairs  and  acquisition 
costs.  No  Federal  grant  funds  provided 
to  a  recipient  or  subrecipient  under  title 
V  or  this  part  may  be  expended  directly 
or  indirectly  for  the  purchase,  erection, 
or  repair  of  any  building  except  for  the 
labor  involved  in: 

(1)  Minor  remodeling  of  a  public 
building  necessary  to  make  it  suitable 
for  use  by  project  administrators; 

(2)  Minor  repair  and  rehabilitation  of 


enrollees  of  housing  occupied  by 
persons  with  low  incomes  who  are 
declared  eligible  for  such  services  by 
authorized  local  agencies. 

(3)  Allowable  fringe  benefit  costs.  The 
cost  of  the  following  fi-inge  benefits  are 
allowable:  initial  and  annual  physical 
assessments,  annual  leave,  sick  leave, 
holidays,  health  insurance,  social 
security,  workman’s  compensation  and 
any  other  fringe  benefits  approved  in 
the  grant  agreement  and  permitted  by 
the  appropriate  Federal  cost  principles 
found  in  OMB  Circular  A-87  and  A- 
122,  except  as  limited  by  §  641.311(c). 

§  641 .404  Classification  of  costs. 

All  costs  must  be  charged  to  one  of 
the  following  three  cost  categories: 

(a)  Administration.  The  cost  category 
of  Administration  shall  include,  but 
need  not  be  limited  to,  the  direct  and 
indirect  costs  of  providing: 

(1)  Administration,  management,  and 
direction  of  a  program  or  project; 


(2)  Reports  on  evaluation, 
management,  community  benefits,  and 
other  aspects  of  project  activity; 

(3)  Assistance  of  an  advisory  council, 
if  any; 

(4)  Accounting  and  management 
information  systems; 

(5)  Training  and  technical  assistance 
for  recipient  or  subrecipient  staff; 

(6)  Bonding;  and 

(7)  Audits. 

(b)  Enrollee  wages  and  fringe  benefits. 
The  cost  category  of  Enrollee  Wages  and 
Fringe  Benefits  shall  include  wages  paid 
to  enrollees  for  hours  of  community 
service  assignments  as  described  in 

§  641.311  or  training  as  described  in 
§  641.313,  and  the  costs  of  hinge 
benefits  provided  in  accordance  with 
§641.311. 

(c)  Other  enrollee  costs.  The  cost 
category  of  Other  Enrollee  Costs  shall 
include  all  costs  of  functions,  services, 
and  benefits  not  categorized  as 
administration  or  enrollee  wages  and 
fringe  benefits.  Other  enrollee  costs 
shall  include,  but  shall  not  be  limited 
to,  the  direct  and  indirect  costs  of 
providing: 

(1)  Recruitment  and  selection  of 
eligible  enrollees  as  provided  in 
§641.304; 

(2)  Orientation  of  enrollees  and  host 
agencies  as  provided  in  §  641.307; 

(3)  Assessment  of  enrollees  for 
participation  in  community  service 
assignments  and  evaluation  of  enrollees 
for  continued  participation  or  transition 
to  unsubsidized  employment  as 
provided  in  §  641.309; 

(4)  Development  of  appropriate 
community  service  assignments  as 
provided  in  §641.310; 

(5)  Supportive  services  for  enrollees, 
including  transportation,  as  provided  in 
§641.312; 

(6)  Training  for  enrollees  as  provided 
in  §641.313;  and 

(7)  Development  of  unsubsidized 
employment  opportunities  for  enrollees 
as  provided  in  §  641.315. 

(d)  Cost  reductions.  Recipients  may 
lower  administration  costs  or  other 
enrollee  costs  by  assigning  enrollees  to 
activities  which  normally  would  be 
charged  to  either  of  these  cost 
categories.  In  such  instances,  the  costs 
of  enrollees’  wages  and  fi-inge  benefits 
shall  be  charged  to  the  cost  category  of 
enrollee  wages  and  fiinge  benefits. 
[Section  502(b)(1)(A).] 

§  641 .405  Limitations  on  federal  funds. 

(a)  Limitations  on  federal  funds  set 
forth  in  this  section  shall  apply  to 
SCSEP  funds  allotted  to  recipients  for 
community  service  activities.  Cost 
categories,  limitations,  and  periods 
during  which  different  limitations  shall 


apply  are  set  forth  in  paragraph  (6)  of 
this  section. 

(b)  Cost  categories,  limitations,  and 
periods  during  which  limitations  apply 
shall  be: 

(1)  Administration.  The  amount  of 
federal  funds  expended  for  the  cost  of 
administration  during  the  program  year 
shall  be  no  more  than  13.5  percent  of 
the  grant.  The  Department  may  increase 
the  amount  available  for  the  cost  of 
administration  to  no  more  than  15 
percent  of  the  grant  in  accordance  with 
section  502(c)(3)  of  the  Act. 

(2)  Enrollee  wages  and  fringe  benefits. 
The  amount  of  federal  funds  budgeted 
for  enrollee  wages  and  fringe  benefits 
shall  be  no  less  than  75  percent  of  the 
grant. 

§  641 .406  Administrative  cost  waiver. 

Based  upon  information  submitted  by 
a  public  or  private  nonprofit  agency  or 
organization  with  which  the  Elepartment 
has  or  proposes  to  have  an  agreement  as 
set  forth  under  section  502(b)  of  the  Act, 
the  Department  may  waive 
§  641.405(b)(1)  and  increase  the  amount 
available  for  paying  the  costs  of 
administration  to  an  amount  not  to 
exceed  15  percent  of  the  proposed 
federal  costs  of  the  grant.  Each  waiver 
shall  be  in  writing.  The  Department 
shall  administer  ^is  section  in 
accordance  with  section  502(c)(3)  (A) 
and  (B)  of  the  Act.  The  waiver  may  be 
provided  to  recipients  that  demonstrate 
the  document  reasonable  and  necessary: 

(a)  Major  administrative  cost 
increases; 

(b)  Operational  requirements  imposed 
by  the  Department; 

(c)  Increased  costs  associated  with 
unsubsidized  placement; 

(d)  Increased  costs  of  providing 
specialized  services  to  minority  groups; 
and 

(e)  Tlie  minimum  amount  necessary 
to  administer  the  grant  relative  to  the 
available  funds. 

§641 .407  Non-federal  share  of  project 
costs. 

(a)  The  Department  shall  pay  not 
more  than  90  percent  of  the  cost  of  any 
project  which  is  the  subject  of  an 
agreement  entered  into  under  the  Act, 
except  that  the  Department  is 
authorized  to  pay  all  of  the  costs  of  any 
such  project  which  is: 

(1)  An  emergency  or  disaster  project; 

(2)  A  project  located  in  an 
economically  depressed  area  as 
determined  by  the  Secretary  of  Labor  in 
consultation  with  the  Secretary  of 
Commerce  and  the  Director  of  the  Office 
of  Community  Services  of  the 
Department  of  Health  and  Human 
Services; 
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(3)  A  project  permitted  under  section 
.S02(e)  of  the  Act; 

(4)  A  project  which  is  exempted  by 
law;  or 

(5)  A  project  serving  an  Indian 
reservation  that  can  demonstrate  it 
cannot  provide  adequate  non-federal 
resources. 

(b)  The  non-federal  share  of  costs  may 
he  in  cash  or  in-kind,  or  a  combination 
of  the  two,  and  shall  be  calculated  in 
accordance  with  29  CFR  97.24  or  41 
CFR  29-70.206  (1984),  as  appropriate. 
(Sections  502(c)  and  502(e). ] 

§  641 .408  Budget  changes. 

As  an  exception  to  29  CFR  97.30(c)(1), 
Budget  Changes,  or  41  CFR  29-70.211 
(1984),  Modifications  and  Budget 
Revision  Procedure,  the  movement  of 
Enrollee  Wages  and  Fringe  Benehts  to 
any  other  budget  category  shall  not  be 
permitted  without  prior  written 
approval  of  the  awarding  agency.  The 
liepartment  shall  not  approve  any 
budget  change  which  would  result  in 
non-compliance  with  §  641.405(b)(2). 

§  641 .409  Recipient  fiscal  and 
performance  reporting  requirements. 

(a)  In  accordance  with  29  CFR  97.40 
or  41  CFR  29-70.209-3  (1984),  as 
appropriate,  as  approved  under  0MB 
Control  No.  1205-0040,  each  recipient 
shall  submit  a  Senior  Community 

'  Employment  Program  Quarterly 
Progress  Report  (QPR).  This  report  shall 
be  prepared  to  coincide  with  the  ending 
dates  for  Federal  fiscal  year  quarters  and 
shall  be  submitted  to  the  Department  no 
later  than  30  days  after  the  end  of  the 
quarterly  reporting  period.  If  the  grant 
period  ends  on  a  date  other  than  die  last 
day  of  a  Federal  fiscal  year  quarter,  the 
last  quarterly  report  covering  the  entire 
grant  period  shall  be  submitted  no  later 
than  30  days  after  the  ending  date.  The 
Department  shall  provide  instructions 
for  the  preparation  of  this  report. 

(b)  In  accordance  with  29  CFR  97.41 
or  41  CFR  29-70.207-2(a)  (1984)  and  41 
CFR  29-70.208  (1984),  as  appropriate, 
the  following  financial  reporting 
requirements  apply  to  title  V  grants; 

(1)  An  SF-269,  Financial  Status 
Report  (FSR),  shall  be  submitted  to  the 
Department  within  30  days  after  the 
ending  of  each  quarter  of  the  program 
year.  A  final  FSR  shall  be  submitted 
within  90  days  after  the  end  of  the  grant. 

(2)  All  FSR’s  shall  be  prepared  on  an 
accrual  basis. 

(3)  Each  recipient  shall  submit  an  SF- 
272,  Report  of  Federal  Cash 
Transactions,  within  30  days  after  the 
ending  dates  of  each  of  the  quarters  of 
the  program  year. 

(c)  In  accordance  with  Departmental 
instructions,  an  equitable  distribution 


report  of  SCSEP  positions  by  all 
recipients  in  each  State  shall  be 
submitted  annually  by  the  State  agency 
receiving  title  V  funds. 

§641.410  Subgrant  agreements. 

(a)  The  recipient  is  responsible  for  the 
performance  of  all  activities 
implemented  under  subgrant 
agreements  and  for  compliance  by  the 
subrecipient  with  the  Act  and  this  part. 

(b)  No  subgrant  or  other  subagreement 
may  provide  for  any  expenditure  of 
funds  beyond  the  ending  date  of  the 
grant  agreement. 

(c)  For  purposes  of  this  part, 
procurement,  as  described  in  29  CFR 
part  97  and  41  CFR  29-70.216  (1984), 
does  not  include  the  award  or 
administration  of  subgrant  agreements. 

§  641 .41 1  Program  Income  accountability. 

Any  of  the  methods  described  at  29 
CFR  97.25  or  41  CFR  29-70.205  (1984), 
as  appropriate,  may  be  used  to  account 
for  program  income. 

§  641 .41 2  Equipment 

Equipment  purchased  by  a  State 
recipient  with  title  V  funds  prior  to  July 
1, 1989,  shall  be  subject  to  29  CFR 
97.32. 

§641.413  Audits. 

Each  recipient  is  responsible  for 
compl)ring  with  the  Single  Audit  Act  of 
1984  (31  U.S.C.  7501,  et  seq.)  and  29 
CFR  part  96,  the  Department  of  Labor 
regulation  which  implements  Office  of 
Mwagement  and  Budget  Circular  A- 
128,  “Audits  of  State  and  Local 
Governments”;  or  OMB  Circular  133, 
“Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions”,  as  appropriate. 

§  641 .41 4  Grant  closeout  procedures. 

Grant  closeout  procedures  for  title  V 
grants  to  State,  local,  or  Indian  tribal 
governments  shall  conform  to  the 
requirements  at  29  CFR  97.50.  As 
necessary,  the  Department  shall  issue 
supplementary  closeout  instructions  for 
all  title  V  recipients,  including 
recipients  not  subject  to  29  CFR  part  97. 

§  641.415  Department  of  Labor  appeals 
procedures  for  recipients. 

(a)  This  section  sets  forth  the 
procedures  by  which  recipient  may 
appeal  a  SCSEP  final  determination  by 
the  Department  relating  to  costs, 
payments,  notices  of  suspension,  and 
notices  of  termination  other  than  those 
resulting  from  an  audit.  Appeals  of 
suspensions  and  terminations  for 
discrimination  shall  be  processed  under 
29  CFR  part  31, 32,  or  34,  as 
appropriate. 


(b)  Appeals  from  a  final  disallowance 
of  cost  as  a  result  of  an  audit  shall  be 
made  pursuant  to  29  CFR  subpart  96.6. 

(c)  Upon  a  recipient’s  receipt  of  the 
Department’s  final  determination 
relating  to  costs  (except  final 
disallowance  of  cost  as  a  result  of  an 
audit),  payments,  suspension  or 
termination,  the  recipient  may  appeal 
the  final  determination  to  the 
Department’s  Office  of  Administrative 
Law  Judges,  as  follows; 

(1)  Within  21  days  of  receipt  of  the 
Department’s  final  determination,  the 
recipient  may  transmit  by  certified  mail, 
return  receipt  requested,  a  request  for  a 
hearing  to  the  Chief  Administrative  Law 
Judge,  United  States  Department  of 
Labor,  800  K  Street,  N.W.,  room  400N, 
Washington,  D.C.  20001  with  a  copy  to 
Department  official  who  signed  the  final 
determination.  The  Chief 
Administrative  Law  Judge  shall 
designate  an  administrative  law  judge  to 
hear  the  appeal. 

(2)  The  request  for  hearing  shall  be 
accompanied  by  a  copy  of  the  final 
determination,  if  issued,  and  shall  state 
specifically  those  issues  of  the 
determination  upon  which  review  is 
requested.  Those  provisions  of  the 
determination  not  specified  for  review, 
or  the  entire  determination  when  no 
hearing  has  been  requested,  shall  be 
considered  resolved  and  not  subject  to 
further  review. 

(3)  The  Rules  of  Practice  and 
Procedures  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
fudges,  set  forth  at  29  CFR  part  18,  shall 
govern  the  conduct  of  hearings  under 
ffiis  section,  except  that; 

(i)  The  appeal  snail  not  be  considered 
a  complaint;  and 

(ii)  Technical  rules  of  evidence,  such 
as  the  Federal  Rules  of  Evidence  and 
subpart  B  of  29  CFR  part  18,  shall  not 
apply  to  any  hearing  conducted 
pursuant  to  this  section.  However,  rules 
designed  to  assure  production  of  the 
most  credible  evidence  available  and  to 
subject  testimony  to  test  by  cross- 
examination  shall  be  applied  where 
reasonably  necessary  by  the 
administrative  law  judge  conducting  the 
hearing.  The  certified  copy  of  the 
administrative  file  transmitted  to  the 
administrative  law  judge  by  the  official 
issuing  the  final  determination  shall  be 
part  of  the  evidentiary  record  of  the  case 
and  need  not  be  moved  into  evidence. 

(4)  The  administrative  law  judge 
should  render  a  written  decision  no 
later  than  90  days  after  the  closing  of  the 
record. 

(5)  The  decision  of  the  administrative 
law  judge  shall  constitute  final  action  by 
the  Secretary  of  Labor  unless,  within  21 
days  after  receipt  of  the  decision  of  the 
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administrative  law  judge,  a  party 
diesatisfied  wkh  the  deckker,  or  any 
part  thereof,  has  filed  eixceptiom  with 
the  Secretary  of  Labor  specifically 
identifying  the  procedares,  fact,  faw,  or 
policy  to  vdiich  exception  is  taken.  Any 
exception  not  specifiafiy  urged  shall  be 
deemed  to  have  been  waived. 

Thereafter,  the  decision  of  the 
administrative  law  judge  shall  become 
the  decision  of  the  Secretary  unless  the 
Secretary  of  Labor,  widirn  30  days  of 
such  filing,  has  notified  the  parties  that 
the  case  has  been  accepted  for  review. 

t6l  Any  case  accepts  for  review  by 
the  Secretary  of  Labor  shall  be  decided 
within  180  days  of  such  acceptance.  If 
not  so  dfecided,  the  decision  of  the 
administrative  law  judge  shall  become 
the  final  decision  of  the  Secretary  of 
Labor. 

Subpart  E — Interagency  Agreements 

§64'l.50t  Adminietration. 

(a)  Federal  establishments  other 
the  Department  of  Labor  which  receive 
and  use  funds  under  title  V  or  this  pact 


shall  siibmit  to  DOL  project  fiscal  and 
progress  reports  as  described  in 
§641.406. 

(b)  Non-DOL  federal  establishments 
which  receive  and  use  funds  under  title 

V  shall  maintain  the  standard  records 
on  individual  enroUees  and  enroUee 
activities,  in  accordance  with,  this  part. 

(c)  The  Department  may  provide  title 

V  funds  to  another  federal  agency  by  a 
non-^cpenditure  transfer  authorization 
or  by  payments  on  an  advance  or 
reimbursement  basis. 

(dj  ha  aspects  of  project 
administration  other  tnan  diose 
described  in  paragraphs  ta>  and  fbl  of 
this  section,  federal  estabhshments 
which  receive  and  use  finkfe  under  title 

V  may  use  their  normal  admmistrativo 
procedures. 

Subpart  F— Assessment  and 
Evaluation 

§641.601  Geneiet. 

The  Depastment  shall  assess  each 
recipient  and  subredpient  to  defiensioe 
whether  it  is  carrying  out  tha  purposes 


and  provisions  of  title  V  and  this  pert 
in  accordance  with  the  Act,  this 
and  the  grant  or  other  agreements.  The 
Department  also  shall  evaluate  the 
overall  program,  conducted  under  tille  V 
or  this  pact  to  aid  in  the  adsunistrsUion 
oftha  SCSEP.The  Department  and 
individuals  designated  by  the 
Departmoit  may  make,  site  visits  and 
conduct  such  other  monitoring  activities 
as  determined  by  SCSEP'  needs. 

§641.602  Limitation. 

tn  arrangrog  for  the  assessment  of  a 
recipient,  or  the  evaluation  of  a 
subrecipient,  nr  the  evdu^ion  ei  the 
overall  program  und^  title  V  or  this 
part,  the  Department  shalt  not  use  anyr 
individual,  institutkm,  or  orgaraizafiicm 
associated  with  any  ^oject  under  title 
V. 

Signed  at  Wsshiiigloa,  DC,  dlis  19lh  day  of 
April,  1994. 

Robert  B:.]Wcb, 

Secretaryof Labors 

IFR  Ddc.  94-9923  Filed  4-2S-94;  8:45  unf 
BttUNQ  COOS  43t9-3e-W 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

pocket  No.  93-B] 

Private  Enterprise  Participation 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  Redsion  of  Private 
Enterprise  Participation  Guidance. 

summary:  On  November  26. 1993,  the 
Federal  Transit  Administration 
published  a  Notice  in  the  Federal 
Register  proposing  to  rescind  its  ourent 
guidance  on  private  enterprise 
participation,  which  was  believed  to  be 
imnecessary,  as  well  as  overly 
restrictive  of  the  ability  of  local 
planning  agencies  and  transit  operators 
to  make  rational  transportation  choices 
in  light  of  local  needs.  The  agency 
provided  a  60-day  comment  period  in 
connection  with  the  Notice.  This  final 
notice  announces  the  agency’s  decision 
to  rescind  the  private  enterprise 
guidance  as  proposed  and  presents  its 
statement  of  policy  on  this  issue. 

DATES:  The  recisions  emd  statement  of 
policy  will  be  effective  30-  days  afiec  the- 
date  of  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Spencer,  Deputy  Associate 
Administrator,  Office  of  Budget  and 
Policy,  Federal  Tranat  Admhustx^ioat,. 
202/366-4050;  Gregory  B.  McBride* 
Deputy  Chief  Counsel,  Federal  Transit 
Administration,  202/366-4063;. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  November  26*  1993,  the  Federal 
Transit  Administration  (FTA)  published 
a  Notice  of  Propmsed  Recasion'  of  Prirats 
Enterprise  Participation  Guidance  (58 
FR  62407)  (the  Notice)  in  which  it 
sought  public  comment  on  a  proposal  to 
rescind  its  current  guidance  on  the 
participation  of  private  enterprise  in  the 
provision  of  mass  transit  service.  The 
agency  stated  its  belief  that  the  current 
guidance  is  unnecessary  and  restricts 
the  ability  of  local  planning  agencies 
and  transit  operators  to  make  rational 
transportation  choices  in  light  of  local 
needs.  As  discussed  in  detail  below, 

FTA  received  a  total  of  415  comments 
from  the  public  on  its  proposal. 
Although  many  comments  were  not 
supportive,  we  fbimd  all  helpful  in  the 
decisionmaking  process.  In  the  end, 

FTA  remains  convinced  that  its 
proposed  course  of  action  represents 
responsible  public  policy  that  adheres 
to  the  statutory  construct  and  recognizes 
the  appropriate  roles  to  be  played  by  the 


entitiea  involved;  accordingly,  FTA 
hereby  providtes  final  notiot  to  the 
public  tA.  its  decision  to  rescdnd  its 
policy  statement,  “Private  Biterprise 
Participation  in  the  (Federal  Tranrat^ 
Program”  (49  FR  41310,  October  27* 
1984);  Circular  7005.1;  Chapter  X  of 
Circular  9040.  IC;  and  Chapter  fV  of 
Circular  9070.1C. 

In  this  final  notice,  we  presei^  FFAIfi 
view  of  the  private  enterprise  {nrovi»ocs 
at  issue,  summarize  the  comments 
received  in  this  docket,  respond  to  the- 
five  primary  issues  raised,  and'  discuss 
the  policies  that  will  guide:  FTA  action 
in  this  arena  in  the  future. 

II.  Background 

In  light  of  the  comments  leesived*  the 
background  discussion,  of  the  private; 
enterprise  provisions,  in  our  November 
Notice  bears  reiteration  and  expansion* 
As  noted  there,  the  pvmcipal  purpose  ol 
the  Federal  Transit  Act,  asammided  (FT 
Act),  49  U.S.C.  app.  1601;  et  aaq.,  ia  to> 
assist  the  development  and 
improvement  of  mass  transportation 
systems  in  metropolitan  and  ruia£  areas. 
In  sections  3,  9, 16(b)(2),  and 
Congress  has  authorized  FTA  tamako 
funds  available  to  State  and  local  public 
bodies  for  capital  acquisitioBiand 
constructionv.  operating  assistance,  and 
planning  activities  in  connection  with 
mass  transportation  projects.  Congress 
has  expressed  its  concern  that  sutm 
Federal  assistance  not  be  used  without 
regard'  fat  die  mlierests  of  pthreto 
enterprise.  The  agency's  origuud 
audiorizuig  statute,  the  Urbu.Masa 
Transportation  Act  of  1964,  now  the  FT 
Act,  contained  two  provisions,  section 
3(ie);  and  dm.  first  two  sentences  of 
section  4(a),  which  expressed  this 
intent.  Section  4(a)  provided  that 

[N)o  federal  financial  assistance  shall  be’ 
provided  pursuant  to  subsection 
section  3  unless  the  Secretary  detarmiiiss 
that  the  facilities  and  equipment  for  which 
the  assistance  is  sought  are  needed  for 
carrying  out  a  program  *  *  •  necessary,  for 
the  sound  economic  and  desirable 
development  of  such  area.  Such  program: 
shall  encourage  to  the  maximum  exteiU 
feasible  the  participation  of  private 
enterprise. 

(Emphasis  added.) 

The  Federal  Public  Transportation 
Act  of  1978  deleted  this  proviaian*  but 
added  a  new  section  8  that  indudud 
subsection  (e),  now  subsectidt  (b)* 
which  provides  that  “|t]he  plans  and 
programs  required  by  this  section  ^all 
.  encourage  to  the  maximum  extent 
feasible  the  participation  of  privcite 
enterprise.” 

In  section  3(e),  as  revised  th»  l!97'6> 
Act,  Congress  has  directed  tlkat  where 
an  existing  mass  transportation 


company  is  providing  service,  FTA  may 
not  provide  financial  assistance  to  a 
public  body  for  the  operation  of 
competing  or  supplemental  service, 
unless  it  finds  that  the  relevant 
transportation  improvement  program 
required  by  section  8  provides  for  the 
participation  of  private  enterprise  to  the 
“maximum  extent  feasible.” 

In  South  Suburban  Safeway  Lines, 
tic.  V.  City  of  Chicago,  416  F.2d  535, 

539  (7th  Cir.,  1969),  the  coiut  observed 
that  in  section  3(e) 

Congress  seems  to  have  been  primarily 
concerned  over  the  possibility  of  public 
acquisition  of  private  facilities  •  •  * 
although  competition  with  and 
supplementation  of  existing  facilities  are  also 
dealt  with. 

The  legislative  history  of  section  3(e) 
is  consistent  with  the  court’s 
understanding.  In  brief,  section  3(e) 
originated  in  Senate  Bill  S.6  (88th 
Cong.,  1st  Sess.),  one  of  the  bills  leading 
to  the  Urban  Mass  Transportation  Act  of 
1964.  The  principal  sponsor  of  S.6, 
Senator  Harrison  Williams  of  New 
Jersey,  indicated  that  this  provision  was 
intended  to  further  a  neutral  Federal 
postiu«  on  the  question  of  whether 
public  or  private  companies  should 
operate  federally  assisted  mass 
transportation  services.  In  discussing 
the  provisions  of  the  bill.  Senator 
Williams  said  that 

The  public  would  not  have  to  operate  the 
ttansit  facilities  and  equipment  itself.  It 
could  provide  for  their  operation  by  lease  or 
other  arrangement.  Thus,  every  locality 
would  remain  free  to  choose  public  or  private 
operation  of  its  transportation  system  or  any 
combination  of  the  two. 

109  Cong.  Rec.  198  (Daily  ed..  January  14, 
1963)  (emphasis  added). 

In  the  House  of  Representatives,  an 
amendment  to  H.R.  3881  (88th  Cong., 

1st  Sess.)  contained  language 
substantially  similar  to  that  which  the 
Senate  had  passed.  Subsequently,  the 
Senate  adopted  the  House  language,  and 
the  provision  was  signed  into  law.  The 
debate  in  the  House  revealed  that  the 
intent  of  section  3(e)  was  to  provide  fair 
aod  equitable  treatment  of  private 
providers  whose  existing  operations 
might  face  competition  horn  or 
acquisition  by  federally  funded  transit 
systems  and  to  require  the 
Administrator  to  use  his  judgment  in 
making  the  required  findings.  110  Cong. 
Rec.  14464  (Daily  ed.,  Jime  25, 1964). 
Hbwever,  the  legislative  history 
prawides  no  guidance  on  how  the 
required  findings  are  to  be  made. 

The  statute  does  not  favor  private 
operations  over  publicly  owned 
operations.  “All  the  statute  requires  is 
encouragement  of  private  participation 
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to  the  maximum  extent  feasible.  It  does 
not  allow  private  operators  to  write  their 
own  ticket.”  Westport  Taxi  Service.  Inc. 

V.  Adams,  Civil  No.  B-76-369  (D-Conn., 
April  13, 1977),  slip  opinion  at  12;  afTd. 
in  part,  rev'd.  in  part,  571  F.2d  697  (2d 
Or.  1978). 

At  the  same  time.  Congress  has  made 
it  clear  that  decisions  regarding  mass 
transportation  services  to  be  provided 
with  Federal  assistance  are  to  be  made 
locally.  Indeed,  section  2(b)  of  the  FT 
Act  states  that  one  of  the  fundamental 
purposes  of  the  Act  is 

To  provide  assistance  to  State  and  local 
Mveraments  and  their  instrumentalities  in 
unancing  such  systems,  to  be  operated  by 
public  or  private  mass  transportation 
companies  as  determined  by  local  needs 

0  m  a 

49  U.S.C  app.  1601  (bK3)  (emphasis 
added).  Strongly  reinforcing  this 
principle,  section  12(d)  prombits  FTA 
from  reflating  "in  any  manner  the 
mode  of  operation  of  any  mass 
transportation  system  *  *  Thus,  the 
publicyphvate  operator  choice  is  to  be 
made  at  the  local  leveL 

This  emphasis  on  local 
decisionmaking  in  determining  how 
best  to  serve  the  transportation  needs  of 
the  local  area  has  been  recognized  by 
the  courts: 

The  statutory  scheme  of  (FTA)  emphasizes 
the  large  role  to  be  played  by  lo»l  bodies 
responsible  for  urban  mass  transit  *  *  *. 

This  reliance  on  the  local  or  State  group  is 
consistent  with  the  statute's  eircouragement 
of  local  responsibility  in  urban  mass 
transportation.  The  statute  does  not  promote 
a  procedure  which  leaves  all  decisions  with 
the  Secretary  (of  Transportation),  but  rather 
emphasizes  local  solutions  to  problems. 
Pullman  v.  Volpe,  337  P.  Supp.  432,  438—439 
(E.D.  Pa.  1970). 

The  participation  of  private  enterprise 
in  mass  transit  is  addressed  at  several 
points  in  the  current  FT  Act;  most 
notably,  section  9(f)  requires  that  in 
developing  a  proposed  program  of 
projects  recipients  consuh  with 
“interested  parties,  including  private 
transportation  providers”  and  in 
developing  the  final  program  of  projects 
recipients  particularly  consider  the 
"comments  and  views  *  *  *  of  private 
transjiortation  providers.”  This  activity 
at  the  recipient  level  is  the  first  step  that 
leads  to  the  planning  process  under 
section  8.  In  section  8(o)  Congress  has 
required  that  local  transportation  plans 
and  programs  prepared  under  section  8 
encourage  "to  the  maximum  extent 
feasible  the  participation  of  private 
enterprise.”  In  section  3(e),  Congress 
has  directed  that  where  an  existing  mass 
transportation  company  is  providing 
service,  FTA  may  not  provide  financial 
assistance  to  a  public  body  for  the 


operation  of  competing  or  supplemental 
service,  imless  it  finds  that  the  relevant 
transportation  improvement  program 
required  by  section  8  provid^  for  such 
private  enterprise  participation  to  the 
"maximum  extent  feasible.”  In  section 
9(e)(1),  Congress  extended  the 
requirement  of  section  3(e)  to  the 
section  9  formula  grant  program. 

The  statutory  scheme  viewed  as  a 
whole  thus  juxtaposes  two  potentially 
competing  interests:  private  enterprise 
participation  and  local  determination. 

By  authorizing  the  Administrator  to  use 
his  discretion  in  making  the  required 
finding.  Congress  has  placed 
responsibility  for  resolving  any  conflicts 
in  the  hands  of  the  Federal  agency. 

Since  that  finding  rests  on  judgments  of 
"feasibility,”  which  are  made  in  the  first 
instance  in  the  program  of  projects 
developed  by  the  local  metropolitan 
planning  organizations  (MPOs),  it  is 
apparent  that  Congress  has  vested  the 
agency  with  broad  discretion  in  carrying 
out  this  responsibility. 

Between  1964  and  1984,  FTA 
provided  no  se]>arate  guidance  relating 
to  the  participation  of  private  enterprise 
In  mass  transportation.  FTA  first  issued 
guidance  on  this  issue  in  a  policy 
statement,  "Private  Enterprise 
Participation  in  the  (Federal  Transit) 
Program”  (49  FR  41310,  October  22, 
1984),  which  set  forth  the  factors  FTA 
would  consider  in  determining  whether 
a  recipient’s  planning  process 
appropriately  considered  the 
participation  of  private  enterprise. 

These  factors  induded  consultation 
with  private  providers  in  the  local 
planning  process,  consideration  of 
private  enterprise  in  the  development  of 
the  mass  transit  program,  the  existence 
of  records  documenting  the 
participatory  nature  of  the  local 
planning  process,  and  the  rationale  used 
in  determining  whether  or  not  to 
contract  with  private  operators  for 
transit  services. 

In  1986,  FTA  further  informally 
implemented  its  private  enterprise 
guidance  for  sections  3  and  9  recipients 
in  FTA  Qrcular  7005.1 
("Dociunentation  of  Private  Enterprise 
Involvement  in  sections  3  and  9 
Programs")  and  for  sections  16(b)(2)  and 
18  recipients  in  Chapter  X  of  FTA 
Circular  9040.1C  ("Section  18  Program 
Guidance”)  and  Chapter  IV  of  FTA 
Circular  9070.1C  ("Section  16(b)(2) 
Program  Guidance”).  These  circulars 
state  dearly  that  FTA  will  not  condition 
grants  on  a  certain  level  of  private 
enterprise  involvement.  At  the  same 
time,  the  drculars  outline  certain 
elements  and  procedures  relating  to 
private  enterprise  partidpation  ^t  a 


grantee  should  use  in  its  planning 
process. 

(Dongress  has  responded  twice  to 
FTA’s  1984/1986  policy  initiative  on 
private  enterprise  partidpation,  on  both 
occasions  acting  to  restrain  the  agency. 
First,  in  the  Conference  Report 
accompanying  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Ad,  1987  (Pub.  L.  99- 
464),  (Congress  expressed  concern  that 
FTA  had  exceeded  its  discretion  by 
conditioning  certain  sedion  9  grants  on 
private  enterprise  involvement;  section 
327  of  that  Ad  prohibited  such 
conditieming  of  sedion  9  formula  grants. 

Second,  the  Intermodal  Surface 
Transportation  Effldency  Ad  of  1991, 
Pub.  L.  102-240,  (ISTEA)  amended 
sedion  8(1)(5)  of  the  FT  Ad  to  add  the 
following: 

The  Secretary  shall  not  withhold 
certification  under  this  section  based  upon 
the  policies  and  criteria  established  by  a 
metropolitan  planning  organization  or  transit 
grant  recipient  for  determining  the  feasibility 
of  private  enterprise  participation  in 
accordance  with  section  8(o)  of  the  Federal 
Transit  Act. 


Thus,  on  the  one  hand,  sedion  3(e) 
requires  that  FTA  make  a  finding  that 
the  MPO  has  appropriately  encouraged 
private  enterprise  p€Utidpation;  on 
other,  this  new  provision  requires  that 
in  considering  whether  to  certify  that  an 
MPO  is  meeting  its  obligations  under 
Federal  law,  FTA  may  not  consider  the 
process  used  by  the  MPO  (or  a  transit 
grant  recipient)  to  determine  the 
feasibility  of  private  enterprise 
participation.  Moreover,  the  ISTEA 
Conference  Committee  Report  states  that 
under  sedion  8{i)(5),  "localities  shall  be 
afforded  wide  flexibility  in  establishing 
criteria  to  be  used  in  determining  the 
‘feasibility’  of  private  involvement  in 
local  programs.”  Clearly,  then.  Congress 
signaled  FTA  that  it  is  to  pay  as 
significant  deference  to  MPO  judgments 
as  to  feasibility. 

In  the  Notice,  FTA  stated  that  it  had 
reviewed  its  policy  in  light  of  the 
statutory  backgroimd  and  believed  that 
the  1984/1986  initiatives  should  no 
longer  be  part  of  its  guidance.  The 
Notice  pointed  out  that  FTA  has  not 
generally  provided  advance  notice  and 
opportunity  for  comment  when 
adopting  m  rescinding  the  circulars  it 
uses  to  provide  guidance  to  grantees. 
FTA  invited  public  comment  on  the 
1984  Policy  Statement  and  Qrcular 
7005.1  only  after  their  issuance  as  final 
documoits.  In  this  proceeding, 
however,  FTA  has  provided  prior  notice 
of  its  proposal  to  change  policy 
consistent  with  ISTEA  to  remove 
unnecessary  Federal  direction  of  local 
parties’  dis^arge  of  their  plaimlng 


21892 


Federal  Register  /  Vol.  59,  No.  80  /  Tuesday,  April  26,  1994  /  Notices 


responsibilities  under  the  FT  Act  and  to 
thereby  give  full  weight  to  the  local 
decisionmaking  process.  FTA  invited 
comments  on  its  proposed  action  during 
the  60  days  following  publication  of  the 
Notice. 

Before  summarizing  the  comments 
generally,  we  will  briefly  address  two 
issues.  First,  a  few  commenters  suggest, 
in  effect,  that  the  agency’s  action  to 
rescind  the  previous  policy  represents  a 
retreat  from  the  statute’s  requirements. 
We  firmly  disagree.  The  participation  of 
private  enterprise  in  the  Nation’s  transit 
industry  is  not  only  encouraged  by  the 
FT  Act,  it  is  essential  to  the  health  and 
success  of  that  industry.  The  question 
addressed  in  this  notice  is  not  whether, 
but  how,  FTA  will  go  about  encoxiraging 
that  participation. 

Second,  this  question  is  essentially 
one  of  policy  choices.  An  earUer 
administration  chose  to  play  an  active 
Federal  role  in  restricting  the  options  of 
MPOs  and  grantees  in  their 
consideration  of  private  enterprise 
participation  (e.g.,  requiring  the  use  of 
a  particular  accounting  method  and 
mandating  route  reviews  every  three 
years).  The  program  it  developed,  based 
on  20-year-old  statutory  provisions 
previously  unelaborated  by  the  agency 
and  adopted  without  the  benefit  of  prior 
notice  and  comment,  can  be  argued  to 
have  been  a  fair  exercise  of  the 
discretion  vested  in  an  administrative 
agency  wrestling  with  policy  choices. 

But  as  discussed  at  greater  length  below, 
the  claims  of  a  few  commenters  that  the 
previous  policy  had,  in  effect,  taken  on 
some  kind  of  quasi-statutory  status 
cannot  withstand  scrutiny.  As  the 
Supreme  Court  has  noted. 

An  agency  to  which  Congress  has 
delegated  policymaking  responsibilities  may, 
within  the  limits  of  that  delegation,  properly 
rely  upon  the  incumbent  administration's 
views  of  wise  policy  to  inform  its  judgments. 
While  agencies  are  not  directly  accountable 
to  the  people,  the  Chief  Executive  is,  and  it 
is  entirely  appropriate  for  this  political 
branch  of  the  Government  to  make  such 
policy  choices  •  *  * 

Chevron  U.S.A.  v.  Natural  Resources  Defense 
Council.  497  U.S.  837,  865-666  (1984). 

In  the  transportation  arena,  new  State 
and  Federal  mandates — the  Americans 
with  Disabilities  Act  and  mandated  drug 
and  alcohol  testing,  for  example — 
require  new  programs  and  services,  but 
the  availability  of  Federal  operating 
assistance  to  help  pay  the  costs  of  these 
programs  remains  limited.  Given  the 
increasingly  limited  funds  available,  it 
is  local  decisionmakers  responsible  for 
meeting  the  transit  needs  of  the 
community  who  most  keenly  feel  the 
need  to  obtain  the  most  transit  service 
possible  with  the  funds  available. 


III.  Summary  of  Comments 

A.  Ch’erview 

Some  415  comments  were  received  in 
response  to  the  Notice  from  commenters 
representing  a  variety  of  views  and 
interests,  including  transit  systems, 
private  operators,  imions,  and  members 
of  Congress: 

Transit  systems  and  government 


entities . 73 

Private  operators . 263 

Unions . 55 

Members  of  Congress . 24 


In  general,  private  operators  opposed 
the  proposed  recision,  arguing  that  the 
existing  private  enterprise  policy  was 
effective  and  consistent  with  the  FT  Act, 
brought  needed  competition  to  the 
provision  of  transit  services,  and  helped 
lower  the  cost  of  those  services.  Unions, 
a  number  of  transit  systems,  and  others, 
in  contrast,  took  the  view  that  the 
current  policy  needlessly  creates 
paperwork  burdens  and  reviews  that  are 
time  consuming  and  not  relevant  to 
privatization  efforts,  which  should  be 
left  to  the  local  decisionmaking  process. 
Many  commenters  simply  expressed , 
general  support  for  or  opposition  to  the 
policies  under  review. 

B.  Summary  of  Comments  by  Issue 
1.  Procedural  Objections 

While  many  commenters  addressed 
the  substemce  of  the  proposal,  a  few 
asserted  that  the  manner  in  which  the 
agency  announced  its  proposal,  i.e.,  the 
Notice  of  Proposed  Recision,  was  itself 
flawed.  These  commenters  noted  that 
the  FT  Act  specifically  requires  the 
agency  to  follow  notice  and  comment 
procedures.  The  fact  that  an  agency  uses 
the  term  “guidance”  or  “guideline”  is 
not  controlling:  the  status  of  such 
materials  as  “rules"  is  determined  by 
their  binding  character.  By  rescinding 
the  existing  guidance,  the  commenters 
contend,  the  FTA  will  effectively  create 
a  new  “binding  norm”  by  establishing 
the  standards  and  procedures  by  which 
the  agency  maintains  it  will  fulfill  its 
statutory  obligation  to  encourage 
participation  of  private  transportation 
companies  in  transit  service.  Further, 
these  commenters  argued,  the  existing 
guidance  clearly  is  mandatory  in  nature. 
Because  such  guidance  effectively  is  a 
rule,  they  assert,  the  agency  is  obligated 
to  comply  with  rulemaking  procedures 
before  amending  or  repealing  the 
guidance.  One  commenter  cited  a 
Supreme  Court  case  to  the  effect  that  an 
agency  changing  its  course  by 
rescinding  a  rule  is  obligated  to  supply 
reasoned  analysis  for  the  change  beyond 
that  which  may  be  required  when  an 
agency  acts  in  the  first  instance.  In  this 


regard,  commenters  also  alleged  that, 
contrary’  to  what  FTA  stated  in  its 
Notice,  there  is  no  significant  record  to 
show  that  grantees  have  found  the 
existing  guidance  burdensome. 

Anomer  commenter  noted  that 
although  certain  specific  protections 
and  activities  are  explicitly  and 
implicitly  contained  in  the  FT  Act,  no 
process  or  procedure  is  prescribed  in 
the  statute  for  the  enforcement  of  these 
requirements,  which  is  therefore  left  to 
the  rulemaking  process.  Nor  is  the 
agency  free  to  act  independent  of  the 
administrative  record.  The  problem 
with  the  FTA  analysis,  asserted  this 
commenter,  is  that  it  has  failed  to 
adhere  to  the  requirement  that  a  nexus 
exist  between  the  need  for  changes  and 
the  underlying,  supportive  facts. 

Another  commenter  argued  that  the 
agency  had  predetermined  its  final 
action  on  the  Notice,  notwithstanding 
its  notice  and  conunent  review  period. 
This  commenter  maintained  that  the 
agency’s  Notice  misstates  the  private 
enterprise  requirements,  the  statutory 
provisions,  and  the  legislative  history. 
This  commenter  also  argued  that  the 
Notice  misrepresents  the  material  in  the 
agency’s  files,  the  agency’s 
interpretations  of  the  current 
requirements,  and  the  enforcement 
history  of  the  program. 

On  the  other  hand,  many  commenters 
supported  the  agency’s  proposal  and  the 
procedure  by  which  it  was  announced. 
One  argued  that  much  of  the 
administrative  burden  imposed  by  the 
existing  requirements  could  have  been 
avoided  or  alleviated  had  the  policies 
been  subjected  to  the  Federal  Register 
notice  and  comment  process. 

2.  Fully  Allocated  Cost  Methodology 

The  current  private  enterprise  policies 
require  that  grantees  use  a  fully 
allocated  cost  methodology  when 
calculating  their  costs  of  providing 
service  for  comparison  with  those  of 
potential  private  operators.  The  Notice 
indicated,  however,  that  the  method 
was  not  always  an  appropriate  gauge  of 
the  true  cost  of  providing  a  particular 
service  and  that  FTA  believes  that  in 
comparing  public  and  private  costs  of 
operating  a  particular  service,  a 
recipient  should  be  free  to  use  any 
reasonable  accounting  method  it  finds 
appropriate  in  a  given  setting.  A  number 
of  commenters  particularly  supported 
this  aspect  of  the  Notice.  They  noted 
that  they  long  have  argued  that  the 
criteria  and  policies  for  choosing  among 
public  and  private  providers  should  be 
left  to  local  transit  agencies  and 
community  planners  and  that  the  proper 
role  for  the  Federal  government  should 
be  one  of  neutrality.  The  constraints 
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imposed  on  local  decisionmakers  by  the 
fully  allocated  cost  method  resulted  in 
service  choices  that  not  only  failed  to 
produce  expected  cost  savings,  but 
resulted  In  serious  service,  safety,  and 
maintenance  problems  as  well,  they 
contended. 

One  commenter  stated  that  redsion  of 
the  guidance  would  enable  it  to  award 
contracts  consistent  with  its  Board's 
|X)licy  requiring  it  to  consider  only 
avoidable  costs  when  evaluating  the 
cost-efTectiveness  of  private  carrier 
proposals.  This  transit  system  argued 
that  the  avoidable  cost  method  b^ 
measures  the  true  cost  savings  achieved 
through  the  contracting  of  service. 

One  commenter  presented  an  analysis 
by  a  Columbia  University  professor  of  a 
report  by  a  consulting  company 
recommending,  on  the  basis  of  a  fully 
allocated  cost  methodology,  that  a  large 
transit  system  privatize  25  percent  of  its 
transit  bus  serrice.  Contrary  to  the  cost 
savings  projected  in  the  report,  the 
professor's  study,  using  a  marginal  cost 
analysis,  concluded  that  the  proposed 
privatization  pn^ram  would  pn^uce 
no  savings  and,  in  fact,  would  cost  the 
transit  agency  a  considerable  sum. 
Moreover,  the  commenter  argued,  the 
proposal  would  result  in  seriously 
fra^ented  service  and  the  associated 
organizational,  safety,  and  service 
problems  evidenced  in  other  cities  that 
privatized  on  this  basis. 

Another  commenter  argued  that 
experience  throughout  the  country 
in^cates  that  forced  privatization 
eflbrts  have  resulted  in  significant  cost 
increases,  serious  service  problems,  and 
ridership  and  revenue  losses.  This 
submission  provided  examples  of  areas 
where  privatization  allegedly  increased 
costs.  In  one  case,  an  audit  snowed  that 
projected  savings  of  30-40  percent  were 
actually  in  the  3  to  4  percent  range.  The 
commenter  contended  that  because  the 
fully  allocated  cost  analysis  requires 
public  agencies  to  include  their  fixed 
costs  as  part  of  their  bottom  line  as  well 
as  costs  incvurred  for  buses  and 
employees,  comparisons  on  this  basis 
are  fundamentally  flawed.  They 
contended  that  fi>»d  costs  should  not  be 
Included  among  the  costs  of  a  public  . 
transit  operator  because  these  costs  will 
be  incurred  regardless  of  whether  the 
particular  service  is  offered  or  not 

On  the  other  hand,  some  commenters 
argued  in  favor  of  the  fully  allocated 
cost  methodology.  By  standardizing  the 
way  costs  are  count^,  they  contended, 
the  fully  aUocated  cost  me^od  can 
reduce  transactlcmal  costs,  help 
highlight  and  eliminate  cross-subsidies, 
and  improve  accountabibty  and 
transparexkcy. 


One  commenter  argued;  (1)  That 
permitting  public  transit  agencies  to 
submit  cost  of  service  bids  based  solely 
on  the  short-r\m  marginal  cost  of  service 
would  result  in  calculations  that  ignore 
the  costs  of  facilities  and  rolhng  stock 
and  assume  that  the  public  transit 
agency  operates  its  system  at  the  least 
possible  cost;  (2)  that  marginal  cost 
analysis  does  not  permit  the  riding 
public  and  taxpaying  public  to  compare 
the  total  costs  of  service  for  the  transit 
system  \^h  and  without  the  proposed 
alternative  service  patterns  of  providers 
of  service;  (3)  that  direct  comparisons  of 
labor  productivity  between  the  public 
transit  agency  and  private  ccmtractors 
would  be  difficult  or  impossible  since 
the  bases  for  calculating  costs  would  be 
different,  as  might  the  reliability  and 
quality  of  the  service  in  question;  and 
(4)  that  fully  allocated  cost  comparisons 
are  intended  to  permit  a  transparent 
view  of  the  costs  of  existing  and 
proposed  services  and  the  acquisitions 
of  assets  and  liabilities  that  may  be 
relevant. 

Another  commenter  noted  that 
concern  about  using  fully  allocated 
costs  is  misplaced  in  that  the  disclosure 
of  all  costs  is  designed  to  level  the 
playing  field  in  li^t  of  Federal  and 
other  subsidies  available  to  public 
operators.  This  commenter  nuther  noted 
that  the  fully  allocated  cost  method  is 
an  analytical  baseline,  more  of  a 
disclosure  than  an  absolute  sum.  and 
that  fully  allocated  costs  may  be 
discounted  f(»^  costs  that  cannot  be 
saved  when  determining  the  feasibility 
of  using  private  contractors. 

3.  Institutional  Barriers 

The  current  policy  requires  that  local 
authorities  ignore  local  law  when 
considering  the  feasibility  of  using 
private  enterprise  in  local  transit 
service.  That  is.  imder  the  ciirrent 
private  enterprise  policy,  FTA  does  not 
recognize,  as  legitimate  barriers  to 

firivate  enterprise  participation,  local 
aws  or  policy  or  labor  agreements  that 
call  for  mrect  operation  of  mass  transit 
service.  Many  commenters  maintained 
that  this  position  imduly  restricts  the 
prerogatives  of  local  officials  and 
impedes  their  ability  to  consider  a  broad 
range  of  transit  opticms.  They  also 
argued  that  the  siKX»ssful  negotiation  of 
collective  bargaining  agreements  often 
requires  that  transit  offifdals  be 
accorded  a  mcodmum  degree  of 
bargaining  flexibiUty.  The  comments  in 
response  to  this  point  varied:  unions 
and  certain  transit  systems  argued  for 
flexibility  in  light  of  unique  local 
situations.  Private  operators  argued  in 
favor  oi  a  "level  playing  field''  so  that 
local  arrangements  are  not  used  to  bar 


private  operators  from  being  considered 
for  the  purpose  of  providing  public 
transit  services. 

A  commenter  argued  that  FTA  must 
balance  the  two  often  conflicting 
provisions  of  the  FT  Act:  the  secticm 
13(c)  labor  protection  provisions  and 
the  private  enterprise  provisions.  To  the 
extent  that  FTA  reduces  the  private 
enterprise  requirements  while  the  13(c) 
requirement  continues  in  full  effect,  this 
commenter  argued,  the  balance  will 
inevitably  be  altered  and  riders  of 
public  transit  will  be  banned  by  the 
imbalance. 

Another  commenter  noted  that 
Federal  financial  assistance  necessarily 
comes  with  overriding  Federal 
requirements,  e.g.,  procurement  rules, 
that  follow  the  Federal  dollar.  It  is 
inconsistent,  the  commenter  contended, 
for  an  agency  to  impose  Federal 
procurement  requirements  on  grantees, 
but  at  the  same  time  to  p>ennit  them  to 
thwart  the  purposes  and  conditions  of 
Federal  assistance  merely  by  freeing 
with  third  parties  such  as  unions.  If. 
continued  tbe  commenter,  the  concern 
about  institutional  barriers  is  labor 
protection,  then  one  must  consider  that 
section  13(c)  of  the  Act  contains  express 
provisions  for  the  protection  of  labm.  If 
Congress  intended  to  exempt  contrary 
provisions  of  labor  agreements  from  the 
private  enterprise  mandates  of  the  Act, 
it  would  have  done  so;  breaking  down 
institutifHial  barriers  is  a  necessary 
precondition  to  enabling  competition  to 
develop  new  and  more  efficient  means 
to  deliver  transit  services. 

On  the  other  hand,  others  argued 
against  using  the  transit  program  to 
override  State  constitutional 
prohibitions.  State  and  local  laws  and 
referenda,  rulings  of  State  regulatory 
bodies,  and  local  collective  bargaining 
agreements.  This  policy,  they 
contended,  has  had  the  net  effect  of 
depriving  local  transportation  leaders  of 
the  flexibility  to  determine  to  what 
extent  privatization  is  in  the  best 
interest  of  their  local  communities. 

Indeed,  a  member  of  Congress 
commented  that  "the  ISTEA  and  prior 
congressional  directives  have 
emphasized  that  the  criteria  and 
policies  for  choosing  among  public  ana 
private  providers  should  be  left  to  local 
transit  agencies  and  community 
planners  and  that  the  proper  role  for  the 
Federal  government  should  be  one  of 
neutrality  on  this  essentially  local 
decision.’*  The  proposal,  the  same 
member  noted,  “properly  reflects  the 
emphasis  on  local  d^sicm-nraking 
which  1  and  other  architects  Intended  in 
the  ISTEA."  Similarly,  a  United  States 
Senator  noted  that  "the  new  language 
(in  the  Notice  of  Proposed  Redsion) 
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properly  reflects  the  intent  of  ISTEA.” 
And:  “The  ISTEA  emphasized  that  the 
criteria  for  choosing  among  public  and 
private  transit  providers  should  be  left 
to  local  transit  agencies  and  community 
officials.” 

4.  Review  of  Existing  Service 

The  existing  private  enterprise  policy 
provides  that  recipients  should  review 
each  route  every  three  years  to 
determine  wheflier  the  services  in 
question  could  be  more  effectively 
provided  by  private  operators.  FTA 
noted  that  this  represented  a  significant 
burden,  particularly  for  major  transit 
systems,  and  indicated  that  local 
authorities  should  determine  the 
frMuency  of  any  such  reviews. 

Inose  commenters  opposed  to  this 
requirement  contended  fliat  it  is 
burdensome  and  unnecessary,  while 
those  in  favor  argued  that  it  forces 
systems  to  review  routes  on  a  regular 
basis,  giving  private  operators  an 
opportunity  to  make  their  case. 

One  transit  system  commenter  noted 
that  the  requirement  was  “oddly 
redundant”  since  all  of  its  service 
already  was  provided  by  the  private 
sector,  and  noted  that  it  was  a  burden 
because  of  the  inordinate  amount  of 
staff  time  required  to  complete  the  task. 
A  Senator  stated  that  the  agency’s 
proposed  action  “wisely  r^uces 
burdensome  paper  work  and  other 
restrictive  requirements,  while  retaining 
options  of  private  enterprise 
participation.” 

A  la^e  transit  system  stated  that  the 
current  requirements  entail  a  significant 
administrative  burden  for  many  transit 
agencies  with  large  and  complex  route 
structures,  necessitating  the  diversion  of 
significant  resources  to  conducting 
reviews  on  a  three-year  cycle.  Another 
transit  operator  stated  that  the 
requirement  places  an  inordinate 
planning  burden  on  it,  without  any 
corresponding  benefits.  Rather  than 
such  a  mandated  approach,  this 
operator  supported  route  analysis  based 
on  local  ne^s  and  considerations  and 
noted  that  it  carries  on  an  ongoing 
analysis  of  service  levels  required  to 
meet  demand. 

Commenters  supporting  this 
requirement,  in  contrast,  contended  that 
contracting  out  has  saved  significant 
sums  and  fliat  the  three-year  review 
period  is  necessary  to  realize  these 
savings,  as  well  as  for  the  agency  to  ^ 
satisfy  the  private  enterprise  provisions 
in  the  statute.  One  commenter  stated 
that  the  three-year  review  helps  to 
ensure  efficiency  and  effectiveness  in 
the  delivery  of  transit  services. 
Competition,  this  commenter  noted, 
requires  periodic  review  of  results. 


Whatever  FTA’s  view  on  three-year 
reviews  of  routes,  this  commenter 
continued,  the  claim  that  they  are 
burdensome  is  without  foundation. 

5.  Appeal  Process 

The  private  sector  circulars  provide 
that  both  recipients  and  MPOs  should 
develop  a  process  for  the  resolution  of 
disputes  with  private  operators,  with  an 
appeal  to  FTA  available  to  private 
operators  if  they  fail  to  resolve  disputes 
at  the  local  level.  In  the  Notic^TA 
indicated  that  since  it  would  ^ 
conducting  regular  reviews  of  grantee 
compliance  with  planning 
requirements,  a  formal  appeal  process 
leading  to  FTA  did  not  appear 
necessary,  although  the  agency  is 
always  available  to  receive  reports  of 
planning  process  failures. 

This  aspect  of  the  Notice  did  not 
generate  much  specific  comment,  but 
appeared  to  be  included  in  the  general 
opposition  to  “burdensome” 
requirements  on  the  part  of  some 
commenters,  and  on  the  other  hand,  to 
be  one  of  the  elements  that  those  in 
favor  of  the  existing  guidance  support. 

One  commenter  noted  that,  in 
response  to  a  Freedom  of  Information 
Act  (FOIA)  request,  it  was  provided 
with  FTA’s  private  sector  complaint 
decisions:  of  the  twelve  complaints, 
eight  were  dismissed  for  failure  to  state 
a  cognizable  claim;  two  were  remanded 
for  failure  to  have  a  local  dispute 
process;  and  two  included  findings  of 
violations  with  no  penalties  imposed. 
'This  record,  the  commenter  argued, 
underscores  the  lack  of  burden  created 
by  the  FTA  appellate  process. 

IV.  FTA  Response  To  Comments 

A.  Procedural  and  Legal  Adequacy  of 
the  Notice 

1.  Iht)cedural  Objections 

Several  commenters  objected  to  the 
Notice  as  failing  to  meet  the  rulemaking 
requirement  of  section  12(i)(3)  of  the  FT 
Act:  “The  Secretary  shall  propose  or 
implement  rules  governing  activities 
under  this  Act  only  in  accordance  with 
this  section  except  for  routine  matters 
and  matters  having  no  significant 
impact.”  They  pointed  out  that  in  the 
Notice,  FTA  acknowledged  that  the 
proposed  recision  of  its  private 
enterpnse  guidance  is  “a  relatively 
significant  change”;  consequently,  they 
argued,  the  section  12(i)(3)  rulemaking 
requirement  applies  to  this  proceeding. 
Section  12  defines  a  “rule”  as  a 
“statement  of  general  or  particular 
applicability  designed  to  implement, 
interpret,  or  prescribe  law  or  policy  in 
carrying  out  provisions  of  this  Act”  and 
requires  the  following  procedures: 


(1)  Rulemaking  procedures. 

•  (1)  Procedures. 

The  Secretary  shall  provide  an  agenda 
listing  all  areas  in  which  the  Secretary 
intends  to  propose  rules  governing  activities 
under  this  chapter  within  the  following 
twelve-month  period.  The  Secretary  shall 
publish  the  proposed  agenda  in  the  Federal 
Register  as  part  of  the  Secretary’s  semi¬ 
annual  rulemaking  agenda  which  lists 
rulemaking  activities  of  (FTA).  The  Secretary 
shall  also  transmit  the  Agenda  required  by 
the  first  sentence  of  this  paragraph  to 
(various  committees]  on  the  day  that  the 
Secretary’s  semi-annual  rulemaking  agenda  is 
published  in  the  Federal  Register. 

(2)  Views. 

Except  for  emergency  rules,  the  Secretary 
shall  give  Interested  parties  not  less  than 
sixty  days  to  participate  in  any  rulemaking 
under  this  chapter  through  submission  of 
written  data,  views,  arguments  with  or 
without  the  opportunity  for  oral  presentation, 
except  when  the  Secretary  for  good  cause 
finds  that  public  notice  and  comment  are 
unnecessary  due  to  the  routine  nature  or 
matter  or  insignificant  impact  of  the  rule,  or 
that  an  emergency  rule  should  be 
promulgated.  The  Secretary  may  extend  the 
60-day  period  if  the  Secretary  determines 
that  such  a  period  is  insufficient  for  diligent 
persons  to  prepare  comments  or  that  other 
circumstances  justify  an  extension  of  time. 

An  emergency  rule  shall  terminate  120  days 
after  the  date  on  which  it  is  promulgated. 

(3)  Limitation. 

The  Secretary  shall  propose  or  implement 
rules  governing  activities  under  this  Act  only 
in  accordance  with  this  section  except  for 
routine  matters  and  matters  having  no 
significant  impact. 

The  Secretary’s  most  recent  semi¬ 
annual  agenda  of  rulemaking  activities 
was  published  on  October  25, 1993  (58 
FR  56632).  As  the  agenda  indicates,  it 
was  based  on  reports  submitted  by  the 
Department’s  initiating  offices  in  July 
1993,  five  months  prior  to  the 
publication  of  the  Notice  and  well 
before  the  agency  had  formulated  its 
proposal.  We  do  not  believe  that  the 
publication  requirement  serves  to 
foreclose  FTA’s  ability  to  proceed  with 
proposals  to  amend  rules  or  guidance 
that  were  developed  subsequent  to  the 
most  recently  published  agenda  and 
prior  to  the  next.  Moreover,  as  the 
agenda  itself  notes,  its  purpose  is  to 
“enable  the  public  to  be  more  aware  of 
and  allow  it  to  more  effectively 
participate  in  the  Department’s 
regulatory  activity.”  This  objective  has 
been  clearly  met,  as  an  extraordinarily 
large  number  of  commenters  have 
participated  in  this  proceeding.  FTA  has 
complied  with  the  public  participation 
requirement  by  providing  prior  notice 
and  a  60-day  public  comment  p^od. 
FTA  believes  that  in  this  proceeding  it 
has  met  the  requirements  of  section 
12(i). 

Two  commenters  in  particular 
objected  to  the  path  FTA  has  followed, 
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arguing  that  FTA  should  instead 
conduct  a  rulemaking  proceeding  imder 
the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553,  that  would  entail 
a  notice  of  proposed  rulemaking  and 
provide  for  public  comment.  FTA  finds 
this  essentially  semantical  argument  to 
be  without  merit.  These  commenters 
identified  no  procedural  defects  in  the 
process  FTA  has  followed,  nor  did  they 
assert  any  prejudice  to  their  ability  to 
meaningfully  participate.  In  short,  these 
commenters  simply  argue  that  FTA’s 
action  is  legally  defective  because  it 
titled  its  November  notice,  "Notice  of 
Proposed  Recision  *  •  instead  of 
"Notice  of  Proposed  Rulemaking."  FTA 
believes  that  since  it  has  followed  the 
notice  and  comment  procedure  of 
section  12(1),  the  labels  used  are 
irrelevant.  We  note  also  that,  although 
the  APA  requires  prior  notice  emd 
conunent,  that  requirement  does  not 
apply  to  a  matter  relating  to  a  Federal 
grant  pro^am.  5  U.S.C.  553(a)(2). 

The  ob)ection  of  these  commenters 
would  have  been  more  valid  in  the 
context  of  the  process  used  to  adopt  the 
current  policies.  In  1984  and  1986,  FTA 
did  not  provide  prior  notice  and 
opportunity  for  conunent.  If  these 
commenters  believed  the  policies  then 
issued  in  final  form  without  prior  notice 
or  comment  to  constitute  a  "binding 
norm,"  they  could  have  gone  to  court 
asserting  the  consequent  invalidity  of 
the  1984/1986  guidance. 

In  the  past,  FTA  has  issued  guidance 
in  the  form  of  statements  of  policy  and 
circulars.  For  example,  FTA  has  issued 
circulars  addressing  third-party 
procurement,  cross-border  leasing,  and 
suspension  and  debarment.  Thus,  FTA’s 
1984/1986  guidance  was  consistent  with 
its  general  practice. 

^en  if  FTA  wanted  to  use  the  label 
favored  by  these  commenters — thus 
agreeing  that  action  to  rescind  the  1984/ 
1986  guidance  constitutes  rulemaking — 
it  would  have  faced  a  certain 
awkwardness.  Issuing  a  notice  of 
proposed  rulemaking  to  propose  the 
amendment  of  a  rule  generally  refers  to 
something  codified  in  the  Code  of 
Federal  Regulations.  Here,  no  such 
target  exists;  accordingly,  FTA  judged 
that  a  proposal  to  rescind  the  current 
nonregulatory  guidance,  especially 
when  providing  prior  notice  and 
comment,  would  be  appropriate  and 
would  adequately  serve  the  evident 
public  interest  in  this  issue. 

2.  Objections  Based  on  the  Record 

,  Two  commenters  argued  that  the 
Notice  fails  to  state  a  rationale  for 
recision  of  the  guidance  and  is  thus 
legally  defective.  They  cited  Motor 
Vehicle  Manufacturers  Association  v. 


State  Farm  Mutual  Insurance.  463  U.S. 
29,  42  (1983),  in  which  the  Court  held 
that  "an  agency  changing  its  course  by 
rescinding  a  rule  is  obligated  to  supply 
a  reasoned  analysis  for  the  change 
beyond  that  which  may  be  required 
when  an  agency  acts  in  the  first 
instance.”  They  pointed  out  that  FTA 
beised  its  propos^,  in  part,  on  its  belief 
that  some  grant  recipients  have  foimd 
elements  of  the  policy  to  be 
burdensome.  They  noted  that  in 
response  to  a  request  for  documents 
under  the  Freedom  of  Information  Act, 
FTA  produced  few  such  written  grantee 
complaints.  They  concluded  that  FTA 
has  acted  in  an  arbitrary  and  capricious 
manner,  since  it  has  not  supplied  the 
"reasoned  analysis  for  the  change" 
required  by  State  Farm. 

We  note,  however,  that  elsewhere  in 
State  Farm,  which  involved  the 
National  Highway  Traffic  Safety 
Administration’s  (NHTSA)  recision  of  a 
passive  restraint  requirement  for 
automobiles,  the  Court  stated: 

Recision  of  the  passive  restraint 
requirement  would  not  be  arbitrary  and 
capricious  simply  because  there  was  no 
evidence  in  direct  support  of  the  agency's 
conclusion.  It  is  not  infrequent  that  the 
available  data  do  not  settle  a  regulatory  issue, 
and  the  agency  must  then  exercise  its 
judgment  in  moving  from  the  facts  and 
probabilities  on  the  record  to  a  policy 
conclusion. 

Id.  at  44. 

The  question,  then,  is  not  whether 
FTA  has  evidence  in  support  of  its 
belief  that  grantees  find  the  current 
policy  burdensome.  Indeed,  the  Court 
invalidated  NHTSA ’s  finding  that  the 
passive  restraint  requirement  was 
unnecessary  not  bemuse  it  lacked 
supporting  evidence,  but  because  there 
was  substantial  evidence  to  contradict 
that  finding.  Moreover,  State  Farm 
involved  review  of  a  final  rule,  and  no 
court  has  held  that  an  agency  proposal 
is  somehow  invalid  for  lack  of  a 
sufficient  record.  FTA  believes  that  the 
record  it  has  developed  in  this 
proceeding  fully  supports  the  action  it 
is  here  announcing. 

Here,  FTA  finds  that  the  weight  of  the 
documentary  evidence  in  its  records, 
including  responses  of  grantees  to 
complaints  by  private  operators, 
protests  from  labor  unions  representing 
transit  workers,  and  documented 
failures  of  specific  privatization 
programs  to  realize  cost  savings  or 
improvements  in  service  quality, 
strongly  indicates  that  the  policy  has 
imposed  significant  administrative  and 
financial  burdens  on  recipients,  while 
conferring  little  measurable  benefit  on 
public  transit  providers  and  users.  In 


addition,  many  comments  to  this  docket 
support  FTA’s  judgment. 

The  current  policy  was  not  developed 
with  the  benefit  of  prior  notice  and 
comment  and  is  thus  not  due  the  same 
deference  as  a  rule  so  developed,  as  was 
the  rule  at  issue  in  State  Farm.  In 
addition,  the  effects  of  the  current 
policy  have  not  been  the  subject  of 
scientific  study  or  extensive  research. 
FTA  must  accordingly  base  its  new 
approach  to  the  participation  of  private 
enterprise  on  its  experience  in 
administering  the  current  policy,  on  the 
insight  developed  in  this  proceeding, 
and  on  recent  legislation  emphasizing 
greater  local  decisionmaking  such  as  the 
ISTEA  amendment  to  section  8(i)(5)  of 
the  FT  Act.  Of  course,  FTA  has  broad 
statutory  authority  in  developing  its 
approach  to  implementing  the  private 
sector  provisions  of  the  FT  Act,  "an 
administrative  decision  which  is 
essentially  an  exercise  of  discretion." 
South  Suburban  Safeway  Lines,  Inc.  v. 
City  of  Chicago.  416  F.2d  535,  539  (7th 
Cir.  1969). 

In  a  decision  handed  down  a  year 
after  State  Farm,  the  Supreme  Court 
emphasized  the  deference  that  must  be 
given  to  an  agency’s  judgments  within 
the  agency’s  field  of  discretion  and 
expertise.  In  Chevron,  the  Court  upheld 
an  Environmental  Ffrotection  Agency 
rule  imder  the  Clean  Air  Act  allowing 
states  to  treat  all  pollution-emitting 
devices  within  the  same  industrial 
grouping  as  though  they  were  encased 
in  a  single  “bubble.”  Having  determined 
that  Congress  had  not  expressed  any 
specific  intention  regarding  the 
applicability  of  the  statutory  provisions 
in  question,  the  Court  decided  that  the 
only  question  on  review  was  whether  or 
not  the  agency’s  interpretation  was  a 
"reasonable  one”  in  light  of  the 
environmental  and  policy  objectives  of 
the  statute.  For  a  unanimous  Court, 
Justice  Stevens  stated  that 

An  agency  to  which  Congress  has 
delegated  policymaking  responsibilities  may, 
within  the  limits  of  that  delegation,  properly 
rely  upon  the  incumbent  administration’s 
views  of  wise  policy  to  inform  its  judgments. 
While  agencies  are  not  directly  accountable 
to  the  people,  the  Chief  Executive  is,  and  it 
is  entirely  appropriate  for  this  political 
branch  of  the  Government  to  make  such 
policy  choices — resolving  the  competing 
interests  which  Congress  itself  either 
inadvertently  did  not  resolve,  or 
intentionally  left  to  be  resolved  by  the  agency 
charged  with  the  administration  of  the  statute 
in  light  of  everyday  realities. 

When  a  challenge  to  an  agency 
construction  of  a  statutory  provision,  fairly 
conceptualized,  really  centers  on  the  wisdom 
of  the  agency’s  policy  rather  than  whether  it 
is  a  reasonable  choice  within  a  gap  left  by 
Congress,  the  challenge  must  fail.  In  such  a 
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case,  federal  judges — ^who  have  no 
constituency — ^have  a  duty  to  respect 
legitimate  policy  choices  made  those  who 
do. 

Id.  at  865-866. 

Citing  Morton  v.  Ruiz,  415  U.S.  199, 
231  (1974).  the  Court  noted  that  “the 
power  of  an  administrative  agency  to 
administer  a  congressionally  created 
*  *  *  program  necessarily  requires  the 
formulation  of  policy  and  the  making  of 
rules  to  fill  any  gap  left,  implicitly  or 
explicitly,  by  Congress.”  Id.  at  844. 

In  enacting  the  private  enterprise 
provisions  of  the  FT  Act,  sections  3(e). 
8(o),  and  9(f),  Congress  did  not  indicate 
how  they  were  to  be  applied  or 
implemented.  Indeed,  for  the  first  20 
years,  1964-1984,  the  private  enterprise 
provisions  were  regarded  as  largely  self 
executing,  as  FTA  issued  neither  formal 
nor  informal  guidance  until  1984  and 
1986.  Instead,  Congress  left  decisions 
concerning  the  implementation  of  the 
provisions  to  the  discretion  of  the  FTA 
Administrator.  South  Suburban  at  539. 

In  the  FT  Act,  Congress  made  it  clear 
that  decisions  regarding  mass 
transportation  services  to  be  provided 
with  Federal  assistance  are  to  be  made 
locally;  indeed,  section  2(b)  states  that 
one  of  the  fundamental  purposes  of  the 
Act  is 

To  provide  assistance  to  State  and  local 
governments  and  their  instrumoitalities  in 
bnancing  such  systems,  to  be  operated  by 
public  or  private  mass  transportation 
companies  as  determined  by  local  needs. 

49  U.S.C  app.  1601(bM3)(emphasi8  added). 

Congress  further  declared  that  “(i]t  is 
the  purpose  of  this  Act  to  create  a 
partnership  which  permits  the  local 
community,  through  Federal  financial 
assistance,  to  exercise  the  initiative 
necessary  to  satisfy  its  urban  mass 
transportation  requirements.”  49  U.S.C. 
app.  1601(a)(emphasis  added).  This 
emphasis  on  local  decisionmaking  in 
determining  how  best  to  serve  the 
transportation  needs  of  the  local  area 
has  b^n  recognized  by  the  courts; 

The  statutory  scheme  of  (FTA)  emphasizes 
the  large  role  to  be  played  by  local  b^ies 
responsible  for  mass  transit  *  •  *.  This 
reliance  on  the  local  group  is  consistent  with 
the  statute’s  encouragement  of  local 
responsibility  in  urban  mass  transportation. 
The  statute  does  not  promote  a  procedure 
which  leaves  all  decisions  with  the  Secretary 
(of  Transportation),  but  rather  emphasizes 
local  solutions  to  problems. 

Pullman  v.  Volpe  at  438-439. 

This  original  congressional  intent  that 
local  decisionmakers  determine  the 
feasibility  of  private  enterprise 
involvement  has  been  reiterated  in  a 
recent  amendment  to  section  B(i)(5)  of 
the  FT  Act  made  by  ISTEA,  wlfich 


prohibits  FTA  fi-om  withholdii^ 
certification  of  a  MPO  on  the  b^s  of  its 
private  enterprise  policies  or  those  of  a 
recipient.  Section  8(i)(5)  thus  reinforces 
the  fundamental  statutory  principle  on 
this  issue:  local  decisionmakers  ^ould 
make  the  decision  as  to  whether  transit 
service  should  be  publicly  or  privately 
operated. 

The  recently  issued  joint  FTA/Federal 
Highway  Administration  (FHWA) 
statewide  and  metropolitan  planning 
regulations  (49  CFR  part  613  and  23 
CFR  part  450)  offer  an  appropriate 
vehicle  for  such  local  decisionmaking. 
These  regulations  require  a  process  for 
demonstrating  explicit  consideration  of 
and  response  to  public  views,  including 
those  of  private  operators  of  transit 
service,  during  the  planning  and 
program  development  process  provided 
for  in  23  CFR  450.212(a)(5)  and 
450.316(b)(l)(v).  FTA  believes  that  these 
processes  will  afford  private  operators 
ample  opportunity  to  express  their 
views  and  comments  on  the 
development  of  transit  programs,  while 
allowing  local  officials  to  encourage  the 
participation  of  private  enterprise  to  the 
maximum  extent  feasible. 

Some  commenters  questioned  the 
wisdom  of  FTA’s  proposed  recision  of 
the  current  policy,  stating  that  this 
action  would  “cause  irreparable 
economic  harm  to  the  private  surface 
transportation  industry.”  They 
indicated  that  recision  would  impede 
the  statutory  goal  of  developing 
responsive  and  widely  accessible  transit 
services.  One  commenter  cited  a  report 
containing  data  fiom  FTA’s  section  15 
report  showing  that  from  1984  to  1990, 
contracted  revenue  miles  increased  fiem 
2.8  percent  of  total  mass  transit  revenue 
miles  to  4.2  percent.  However,  a  close 
examination  of  the  report  shows  both 
aimual  increases  and  decreases  during 
those  years  in  contracted  revenue  miles, 
with  no  clear  trend  apparent.  The 
author  notes  that  overall,  “the  numbers 
indicate  that  the  extent  of  contracted 
bus  service  is  relatively  low  and  the 
trend  has  been  stable  with  only  modest 
increases.”  He  also  acknowledges  that 
the  report  “does  not  address 
performance  areas  such  as  safety, 
reliability,  and  overall  quality  of 
service.”  The  commenter  c^i^rved  that 
contracted  services,  which  he  claims 
have  been  consistently  shown  to 
produce  cost  savings  for  local  transit 
agencies,  are  still  a  very  axiall  share  of 
the  total  market.  The  commenter 
claimed  that  “the  situation  would  be 
much  worse  without  the  increase  in 
transit  services  brought  about  by  the 
(current)  FTA  policies  and  guidance,” 
but  provided  no  evidence  for  this 
assertion. 


Other  commenters  cited  reports 
detailing  specific  experiences  of  transit 
authorities  with  privatization  of  bus 
routes,  including  one  FTA-funded 
demcmstration  project,  that  resulted  in 
limited  or  no  cost  savings  and  a 
decrease  in  service  quality  and 
reliability.  They  stated  that 
implementation  of  FTA’s  private  sector 
requirements  has  often  placed  an  imdue 
and  xmnecessary  burden  on  stafi 
because  of  a  lack  of  interest  by  private 
operators  or  their  inability  to  provide 
the  type  of  services  required. 

Commenters  opposed  to  the  recision 
failed  to  provide  substantive  evidence 
demonstrating  that  the  current  policy 
has  resulted  in  a  significant  increase  in 
private  sector  involvement  in  the 
provision  of  mass  transit  services  or 
assisted  in  the  development  and 
improvement  of  mass  transit  systems; 
accordingly,  FTA  cannot  agree  that 
recision  will  cause  financi^  harm  to 
private  operators  or  prevent  the  agency 
from  accomplishing  its  statutory 
mission.  *rhe  evidence  present^,  even 
by  commenters  opposed  to  the  recision. 
indicates  that  the  existing  requirements 
have  been  of  limited  effe^veness  and 
questionable  utility  in  furthering  private 
sector  involvement  in  mass  transit  FTA 
therefore  believes  that  its  decision  to 
allow  local  authorities  to  make  their 
own  determinations  concerning  private 
enterprise  involvement  without  rigid 
Federal  mandates  is  justified  by  the 
record  before  the  agency,  reasonable  in 
light  of  the  objectives  of  the  FT  Act,  and 
responsive  to  the  specific  provisions  of 
the  statute. 

Several  commenters  opposed  the 
recision  on  the  ground  that  it  represents 
an  abrogation  by  FTA  of  its 
responsibility  to  enforce  the  private 
sector  provisions  of  the  FT  Act.  They 
claimed  that  without  the  current 
requirements,  FTA  will  be  unable  to 
ensure  the  participation  of  private 
enterprise  “to  the  maximum  extent 
feasible,”  as  required  by  the  statute. 

FTA  strongly  disagrees.  As  indicated 
above,  the  available  data  do  not 
demonstrate  that  the  current 
requirements  are  effective.  In  our  view, 
no  commenter  has  estabUshed  a  causal 
relationship  between  the 
implementation  of  the  requirements  and 
increased  private  enterprise 
participation.  On  the  other  hand,  public 
transit  authorities  have  cited  specific 
examples  of  hardship  or  undue  burdens 
caused  by  the  imposition  of  the  existing 
guidance.  FTA  therefore  believes  that  it 
is  justified  in  exercising  its 
administrative  and  policymaking 
discretion  by  implementing  the  private 
sector  provisions  in  a  manner  consistent 
with  the  statuUxy  scheme  and 
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reinforced  by  ISTEA,  i.e.,  through  local 
decisionmaldng  rather  than  through 
Federal  mandates. 

One  commenter  alleged  that  FTA  did 
not  open  the  comment  period  for  this 
proceeding  prepared  to  evaluate  fully 
and  fairly  all  the  comments  submitted, 
but  rather  with  a  fixed  and 
predetermined  purpose  to  “paper”  its 
previously  decided  action.  The 
commenter  submitted  as  evidence  of 
FTA’s  prejudgment  certain  statements 
made  by  the  Administrator  before  a 
trade  association  group  prior  to 
commencement  of  this  proceeding, 
indicating  that  the  agency  found  ^e 
current  private  enterprise  requirements 
inappropriate  and  burdensome  and 
intended  to  seek  their  recision.  FTA 
finds  nothing  improper  in  the 
Administrator’s  comments. 

In  Association  of  National  Advertisers 
V.  FTC,  627  F.2d  1151  (D.C.  Cir.  1979), 
cert,  denied.  447  U.S.  921  (1980),  the 
court  ruled  that  certain  statements  made 
by  the  Chairman  of  the  Federal  Trade 
Commission  prior  to  a  rulemaking 
proceeding  vmder  the  Federal  Trade 
Commission  Improvements  Act  did  not 
disqualify  the  Chairman  from 
participation  in  or  invalidate  the 
proceeding.  'The  court  emphasized  that 
the  Chairman’s  presentation  to  a  trade 
group  of  his  views  on  issues  later 
addressed  in  the  rulemaking  was  a  valid 
exercise  of  his  policymaking 
prerogatives:  "The  view  of  a  neutral  and 
detacmed  adjudicator  is  simply  an 
inapposite  role  model  for  an 
administrator  who  must  translate  broad 
statutory  commands  into  concrete  social 
policies.  If  an  agency  official  is  to  be 
efiective,  he  must  engage  in  debate  and 
discrission  about  the  policy  matters 
before  him.”  Id.  at  1168-1169.  See  also. 
Lead  Industries  Ass’n.  v.  EPA,  647  F.2d 
1130, 1179  (D.C.  Cir.  1980),  cert,  denied, 
449  U.S.  1042  (1980);  and  United 
Steelworkers  of  America  v.  Marshall, 

647  F.2d  1189, 1208-1210  (D.C.  Cir. 
1980),  cert,  denied.  453  U.S.  913  (1981). 

Indeed,  stated  the  court. 

One  cannot  even  conceive  of  an  agency 
conducting  a  rulemaking  proceeding  unless  it 
had  delved  into  the  subject  sufficiently  to 
become  concerned  that  there  was  an  evil  or 
abuse  that  required  remlatory  response.  It 
would  be  the  height  of  absurdity,  even  a  kind 
of  abuse  of  administrative  process,  for  an 
agency  to  embroil  interested  parties  in  a 
rulemaking  proceeding,  without  some  initial 
concern  that  there  was  an  abuse  that  needed 
remedying,  a  concern  that  would  be  set  forth 
in  the  accompanying  statement  of  the 
purpose  of  the  proposed  rule. 

Investigation  and  policy-making  are 
integral  to  the  total  ffinction  just  as  much  as 
decisionmaking.  It  is  appropriate  and  indeed 
mandatory  for  agency  heads  and  stafi  to 
maintain  contacts  with  industry  and 


consumer  groups,  trade  associations  and 
press,  congressmen  of  various  persuasions, 
and  to  present  views  in  interviews,  speeches, 
meetings,  conventions,  and  testimony  *  *  * 
Nat’!.  Advertisers  at  1176. 

Accordingly,  FTA  finds  that  far  from 
impairing  the  integrity  of  this 
proceeding,  the  Administrator’s  remarks 
cited  by  the  commenter  reflect  the 
agency’s  valid  concern  with  the  current 
private  enterprise  requirements. 

B.  Review  of  Existing  Service 

Circular  7005.1  provides  that 
recipients  should  review  each  of  their 
routes  every  three  years  to  determine 
whether  that  service  could  be  more 
effectively  provided  by  private 
operators.  ^A  proposed  to  eliminate 
this  provision,  since  reports  from 
grantees  indicated  that  it  entails  a 
significant  administrative  burden, 
especially  for  major  grantees  with  large 
and  complex  route  structures,  requiring 
the  devotion  of  substantial  staff  time  to 
conducting  reviews  on  an  arbitrary 
three-year  cycle. 

Five  commenters,  one  representing 
private  transit  providers  and  four 
representing  public  transit  agencies, 
addressed  tUs  issue.  The  commenter  for 
the  private  sector  termed  an  anomaly 
FTA’s  characterization  of  three-year 
route  review  as  an  undue  burden,  since 
the  FT  Act  calls  for  Federal  review  of  a 
grantee’s  planning  processes  every  three 
years.  This  comment  confuses  FTA’s 
statutory  duty  to  conduct  triennial 
reviews  to  ensure  that  transit  programs 
comply  with  Federal  requirements  with 
a  nonstatutory,  noiuegulatory  mandate 
that  a  grantee  review  ^1  routes  within 
its  system,  even  if  use  of  a  private 
operator  is  not  feasible  on  its  face  or  if, 
in  fact,  no  private  operator  is  available 
to  provide  service  on  these  routes.  This 
commenter  also  indicated  that  three- 
year  route  review  is  necessary  to 
stimulate  competition  for  transit 
services,  but  oflered  no  evidence  that 
the  provision  has  ever  been  successful 
in  increasing  competitive  bidding 
opjMrtunlties. 

The  four  commenters  on  behalf  of 
transit  agencies  supported  recision  of 
the  provision,  agreeing  that  it  requires 
an  inordinate  amoimt  of  staff  time  while 
producing  few  corresponding  benefits. 
They  emphasized  that  the  decision  of 
whether  to  put  routes  out  to  competitive 
bid  should  be  made  by  the  local  transit 
authority  working  with  the  conununity 
and  determined  in  the  community’s  best 
interest.  One  grantee  stated  that  the 
provision  was  redundant,  since  all  of  its 
service  is  already  provided  imder 
contract  with  private  operators.  Another 
agency  objected  to  a  F^eral  mandate, 
suggesting  on-going  analyses  of  service 


to  assess  the  cost-effectiveness  and 
appropriate  service  levels  required  to 
meet  demand,  with  an  evaluation  of 
whether  service  should  be  put  to 
competitive  bid  based  on  its  location, 
service  area,  deadhead  miles,  ridership 
level,  and  relationship  to  other  services 
within  the  region.  FTA  agrees  that  use 
of  such  factors  should  provide  some 
grantees  with  a  more  rational  basis  for 
determining  the  fraquency  of  route 
reviews  than  the  current  mandatory 
three-year  cycle,  which,  according  to  the 
commenters,  is  often  an  empty  and 
time-consuming  exercise. 

FTA  therefore  concludes  that  the 
three-year  reviews  of  service  routes 
provided  by  Circular  7005.1  should  no 
longer  be  required.  Instead,  FTA 
encoiirages  grantees  to  include  periodic 
review  of  route  service  in  the 
consultative  process  required  under 
section  9(f)  of  the  FT  Act  (49  U.S.C.  app. 
1607a).  Grantees  should  base  the 
frequency  of  these  reviews  on  the 
factors  cited  above  and  any  other  factor 
a  grantee  finds  relevant  to  its  local 
circumstances.  FTA  believes  that  route 
evaluation  using  this  process  will 
relieve  grantees  of  an  imdue 
administrative  burden,  while  resulting 
in  competitive  bidding  decisions  that 
are  bas^  on  appropriate  and 
meaningful  local  factors. 

C.  Fully  Allocated  Cost  Analysis 

Circular  7005.1  provides  that  grantees 
should  use  a  fully  allocated  cost 
methodology  when  providing  service  for 
comparison  with  the  costs  of  potential 
private  operators.  'The  use  of  this 
accoimting  methodology  was  intended 
to  ensiire  that  local  decisionmakers  have 
considered  all  costs  associated  with  the 
provision  of  service  by  a  public  agency. 

In  the  Notice,  FTA  pointed  out  that 
the  experience  of  many  recipients 
shows  that  in  the  context  of  their 
operations,  the  fully  allocated  cost 
methodology  is  not  always  an 
appropriate  gauge  of  the  true  cost  of 
providing  a  particular  service;  in  some 
cases,  it  takes  into  accoimt  costs  already 
incurred  or  costs  that  remain  fixed,  such 
as  salaries  of  senior  managers  and  other 
personnel  who  would  be  on  the 
recipient’s  payroll  regardless  of  whether 
the  service  was  operated  by  the 
recipient.  Similarly,  FTA  has 
interpreted  the  current  policy  to  require 
that  recipients  bid  fully  allocated  costs 
when  competing  with  the  private  sector 
in  response  to  a  procurement  solicited 
by  a  third  party.  FTA  now  concludes 
that  this  requirement  interferes  with 
maximum  open  competition  by 
artificially  restricting  price  competition 
between  recipients  and  private 
enterprise.  Moreover,  FTA’s  “Fully 
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Allocated  Cost  Analysis  Guidelines"  are 
set  forth  in  a  complex  and  lengthy 
document  that  imposes  a  significant 
administrative  burden,  especially  on 
smaller  recipients  that  lack  adequate 
staff  resources. 

FTA  proposed  that  in  comparing 
public  and  private  costs  of  operating  a 
particular  service,  recipients  should  be 
free  to  use  any  reasonable  accounting 
methodology.  FTA  noted  that  cost  is  but 
one  factor  to  be  used  in  local 
decisionmaking  and  that  maximum 
feasible  participation  of  private 
operators  may  depend  on  other  factors, 
e.g.,  the  ability  to  maintain  quality 
service,  operate  in  a  coordinated  system, 
and  provide  an  adequate  measure  of 
safety. 

Several  commenters  representing 
private  operators  and  the  majority  of 
those  representing  public  operators 
addressed  this  issue.  Private  sector 
commenters,  who  overwhelmingly 
opposed  the  proposed  recision,  recalled 
that  the  intent  of  the  fully  allocated  cost 
methodology  is  to  measure  the  true  cost 
of  a  transit  service,  taking  into  account 
the  direct  cost  of  service  as  well  as  the 
portion  of  shared  costs  attributable  to 
the  service  in  question.  They  argued 
that  allowing  public  operators  to  use 
marginal  costs  in  comparative  bid 
situations  results  in  an  unfair 
comparison  of  costs,  which  in  the 
majority  of  situations  will  favor  public 
carriers,  and  provides  a  distorted 
picture  of  the  real  costs  of  public 
operators  to  taxpayers.  They  stated  that 
the  fully  alloca^  cost  methodology  is 
essential  to  evaluating  the  efficiency 
and  effectiveness  of  capital  and 
operating  dollars  spent  on  transit 

Public  transit  op^tors  related, 
however,  that  practical  experience  with 
the  fully  allocated  cost  methodology  has 
produced  less  than  favonhle  results. 
Several  pointed  out  that  the  FTA 
guidelines  are  extremely  complex  and 
difficult  to  apply,  even  by  trahied 
accoimting  st^  They  noted  that  the 
fully  allocated  cost  methodology  is  not 
a  normal  analytical  tool  that  has  other 
applications.  They  stated  that  the 
calculation  of  “fully  allocated  cost”  has 
caused  a  great  deal  of  controversy  due 
to  differing  opinions  about  which  model 
truly  reflects  the  real  world  in  which 
transit  systems  operate. 

For  instance,  one  grantee  related  that 
it  spmt  $28,812  to  have  a  consultant 
develop  a  cost  allocatioa  model  that  was 
imusable  in  its  deliveied  form. 
Numerous  additional  staff  hours  were 
required  before  the  model  was  even 
marginally  useful,  and  the  model  must 
be  updated  every  year  throu^  a 
cumbersome  process.  According  to  the 
grantee,  the  resiilt  of  this  substimtial 


investment  has  been  more  expenses  due 
to  litigation  brought  against  it  by  private 
providers  whose  opinion  of  how  a  fully 
allocated  cost  model  ought  to  work 
differed  from  the  grantee’s.  In  the  case 
of  just  one  challenge  by  a  private 
operator,  the  grantee  spent  $19,125  to 
have  a  consultant  audit  cost 
comparisons.  This  figure  does  not 
include  legal  fees  associated  with  that 
complaint. 

Some  grantees  complained  that 
certain  private  operators  have  taken 
advantage  of  the  fully  allocated  cost 
requirement  to  thwart  local  initiatives. 
One  grantee,  for  example,  stated  that  for 
13  years,  it  provided  demand  response 
service  for  80  severely  handicapped 
adults,  taking  them  from  home  to  their 
worksite.  A  private  carrier  convinced 
the  mental  health  agency  overseeing  the 
program  to  put  the  service  out  for  bid. 
Because  it  was  required  to  include  all  of 
its  overhead  costs  in  the  bid,  the  transit 
agency  concluded  that  it  could  not 
compete  with  the  private  operator  and 
chose  not  to  bid.  The  private  operator 
then  withdrew  its  original  bid  and 
renegotiated  a  fee  structure 
approximately  50  percent  higher  than 
its  original  bid.  'The  mental  health 
agency  determined  that  it  could  not 
afford  the  service  and  rejected  the  bid. 
As  a  result,  a  transit-dependent 
population,  which  had  for  13  years  been 
served  by  the  transit  agency,  is  now 
without  any  transit  service. 

One  commenter  for  the  private  sector 
cited  a  report  by  a  noted  economist 
who.  on  me  basis  of  a  study  of  the 
utilities  industry,  advocates  the  use  of  a 
fully  allocated  cost  methodology,  since 
“years  of  experience  in  the  electric 
power  industry  have  shown  that  cost 
analysis  must  be  the  same  for  both  the 
buyer  and  the  seller  of  electricity.” 

However,  a  commenter  aupporting  the 
recision  provided  an  analysis  of  a 
specific  FTA  grantee  privatization 
proposal  by  another  economist,  who 
points  out  that  the  use  of  the  FTA- 
mandated  fully  allocated  cost 
methodology  often  results  in  a  skewed 
cost  comparison.  That  methodology 
requires  accounting  for  all  of  the 
grantee’s  fixed  costa,  from 
implementation  of  t^  Americans  «vith 
Disabilities  Act  requirements  to  police 
protection  of  transit  property  and 
system  planning  and  marketing.  In 
contrast,  private  operators  are  not 
chaiged  with  responsibility  for 
managing  a  regicHoal  transportation 
network  and  usually  provide  only  a 
limited  amount  of  bus  service.  Ttey  are 
thus  able  to  submit  lower  bids  that  do 
not  necessarily  reflect  the  actual  per- 
hour  cost  savings  of  privatizing  service. 


Many  public  transit  agencies  pointed 
out  that  even  under  the  current 
guidance,  cost  is  only  one  factor  that 
grantees  may  consider  in  determining 
whether  or  not  to  privatize  service.  The 
participation  of  private  operators  “to  the 
maximum  extent  feasible”  may  also 
depend  on  the  quality,  reliability,  or  the 
specialized  natiure  of  the  service  they 
provide.  Several  grantees  stated  that, 
based  on  their  own  specific  local  needs, 
even  if  the  requirements  to  use  the  fully 
allocated  cost  methodology  and  other 
elements  of  the  current  guidance  are 
rescinded,  they  will  continue  to  seek 
proposals  for  transit  service  fiom  private 
providers. 

Given  the  complexity  and  difficulty  of 
applying  the  fully  allocated  cost 
methodology  and  its  dubious  value  as 
an  analytical  tool,  FTA  concludes  that 
grantees  should  no  longer  be  required  to 
use  it  when  comparing  public  and 
private  costs  of  operating  a  particular 
service.  Instead,  recipients  should  use 
any  reasonable  and  generally  accepted 
accoimting  method  they  find 
appropriate  under  their  local 
circumstances.  FTA  believes  that 
recision  of  this  element  will  relieve 
local  officials  of  an  undue 
administrative  burden  while  increasing 
their  flexibility  to  determine  whether 
service  is  “to  be  operated  by  public  or 
private  mas$  transportation  companies 
as  determined  by  local  needs,” 
consistent  with  section  2(b)  of  the  FT 
Act. 

D.  Local  Institutional  Barriers 

The  1984  Policy  Statement  and  the 
circulars  provide  that  FTA  will  not 
recognize,  as  acceptable  limitations  on 
private  enterprise  participation,  local 
institutional  and  policy  constraints  such 
as  local  labor  agreements  or  local  laws 
or  policy  that  <^1  for  direct  operation  of 
mass  transit  service.  In  the  Notice,  FTA 
noted  the  view  of  many  grantees  that 
this  position  unduly  restricts  the 
prerogatives  of  local  officials  and 
impedes  their  ability  to  consider  a  broad 
range  of  transit  options.  Moreover,  the 
successful  negotiation  of  collective 
bargaining  agreements  often  requires 
that  transit  officials  be  accorded  a 
maximum  degree  of  bargaining 
flexibility.  ' 

Commenters  representing  the  private 
sector  objected  to  FTA’s  proposed 
recision  of  this  policy.  argued  that 
this  propoaal.  if  adopted,  srould  further 
entrendr  institutional  bairiers,  resulting 
in  a  stifled  marketplace,  steadily 
declining  rldership,  and  steadily 
increasing  costs  for  services.  Another 
noted  that  Federal  financial  assistance 
necessarily  comes  with  overriding 
Federal  conditions,  sudi  as  ADA 
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mandates  or  envirtminental  quality 
requirements.  Generally  speaking,  these 
commenters  maintained  that  breaking 
down  institutional  barriers  is  a 
necessary  precondition  to  enabling 
competition  to  develop  new  and  mtue 
efficient  means  to  deliver  transit 
services. 

Commenters  for  the  public  sector 
supported  FTA’s  proposal  to  recognize 
that  there  can  be  legitimate  institutional 
barriers  to  privatization.  These 
commenters  stated  that  FTA’s  use  of  the 
grant  program  to  override  state 
constitutional  prohibitions,  state/local 
laws  and  referenda,  rulings  of  state 
regulatory  bodies,  and  lo^  collective 
braining  agreements  has  had  the  net 
effect  of  depriving  local  transportation 
leaders  of  the  flexibility  to  determine  to 
what  extent  privatization  is  in  the  best 
interest  of  their  local  community. 
Another  commenter  asserted  that  this 
aspect  of  FTA’s  private  enterprise 
guidance,  and  its  often  vigorous 
implementation,  has  eiMX>ur8ged 
grantees  to  renege  on  or  contravene  the 
terms  of  collective  bargaining 
agreements  concluded  under  section 
13(c)  of  the  FT  Act,  which  mandates 
that  grantees  afford  certain  protections, 
to  transit  workers. 

One  grantee  noted  that  as  a  result  of 
a  recent  State  Supreme  Court  ruling,  the 
contracting  out  of  bus  routes  is  sub)ect 
to  negotiation  and  binding  arbitration 
with  its  labor  union.  Given  that  fixed 
route  service  is  at  the  core  of  the 
collective  bargaining  unit’s  work 
function,  the  grantee  stated,  the  union’s 
concurrence  in  any  decision  to  privatize 
existing  fixed  route  bus  service  is 
unlikely. 

Anotner  grantee  stated  that  it  was 
adversely  ejected  by  this  failure  to 
recognize  institutional  barriers  when,  in 
1989  and  1990,  FTA  refused  to  make 
two  section  9  grant  awards  because  local 
requirements  in  section  13(c) 
agreements  required  the  successful 
proposer  to  take  on  the  employees  of  the 
outgoing  private  operators.  FTA  held 
that  this  successor  employer  clause  was 
unacceptable  under  the  FT  Act  because 
the  provision  limited  the  abiUty  of 
proposers  to  submit  competitive  bids. 
The  issue  was  resolved  only  when 
Congress  adopted  special  legislation 
allowing  the  particular  grantee’s  use  of 
the  successor  clause.  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  of  1991,  Ihiblic  Law 
501-516,  section  335,  and  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act  of  1993,  Ihiblic  Law 
102-388,  section  342.  A  review  of  FTA 
files  reveals  several  similar  instances  in 
which  grantees  were  threatened  with 
suspension  or  withdrawal  of  FTA  funds 


because  of  the  existence  of  local 
institutional  barriers  to  private  sector 
participation  in  their  mass  transit 
programs. 

A  commenter  for  the  private  sector 
noted  that  the  congressional  action 
mentioned  above  was  limited  in 
applicabibty  to  one  particular  grantee 
and  argued  that  one  can  therefore  infer 
congressional  approval  of  the  overall 
existing  policy.  FTA  finds  that  argument 
entirely  speculative.  Congress  has  never 
specifically  approved  this  or  any  other 
aspect  of  the  current  private  enterprise 
policy.  Congress’  intervention  in  that 
case  is  instep  consistent  with  its 
pattern  since  1984  of  allowing  FTA 
discretion  in  defining  and  implementing 
the  private  sector  provisions,  but  of 
curtailing  the  agency’s  CK:tion  when  It 
threaten^  local  officials’  wide 
discretion  in  determining  the  feasibility 
of  using  private  operators.  FTA  bebeves, 
mcHreover,  that  in  view  of  such  legal  and 
collective  bargaining  impediments,  the 
requirement  that  a  grantee  ignore 
institutional  barriers  to  private  sector 
involvement  is  not  reasonable.  It 
sometimes  places  grantees  in  the 
untenable  position  of  being  required  to 
violate  State  or  local  laws,  court  rulings, 
or  the  terms  of  their  own  statutorily 
mandated  collective  bargaining 
agreements  in  order  to  receive  funds 
under  the  FT  Act,  which  states  that  such 
funds  may  be  used  to  provide  service 
“to  be  operated  by  public  or  private 
mass  transportation  companies,  as 
determined  by  local  needs.”  49  U.S.C 
app.  1601(b)(3).  Accordingly,  this  aspect 
of  the  guidai^  is  an  unacceptable 
restraint  on  a  grantee’s  statutory 
responsibility  to  determine  what  level  of 
private  sector  involvement  is  feasible 
based  on  particular  local  factors.  FTA 
further  notes  that,  like  other  elements  of 
the  current  policy,  the  institutional 
barriers  provision  does  not  rest  on 
specific  statutory  authority,  but  instead 
was  adopted  for  policy  reasons,  without 
prior  notice  and  comment. 

One  commenter  states  that  FTA’s 
proposed  acceptance  of  institutioned 
barriers  to  private  sector  involvement  is 
inconsistent  with  Executive  Order 
12893  (January  26, 1994),  which 
provides  that  “agencies  ^ould  work 
with  State  and  local  enities  to  minimize 
legal  and  regulatory  barriers  to  private 
sector  participation  in  the  provision  of 
infrastructure  facilities  and  services.” 
This  commenter  maintains  that  recision 
would  vmdermine  this  {xilicy.  The 
Executive  Order  makes  it  clear, 
however,  that  encouragement  of  private 
sector  participation,  like  the  other 
principles  of  sound  infrastructure 
management,  is  to  be  implemented 
throu^  efficient  State  and  local 


programs.  Accordingly,  the  Executive 
Order  directs  that  F^eral  agencies  woric 
with  State  and  local  entities  to  minimize 
such  institutional  barriers,  not  to 
mandate  that  local  officials  overlook 
them.  Indeed,  by  stating  that 
institutional  barriers  should  be 
minimized  rather  than  ignored,  the 
Executive  Order  recognizes  that  such 
barriers  exist  and  must  be  taken  into 
account  by  local  officials  in  determining 
the  feasibility  of  private  sector 
involvement.  FTA  finds,  therefore,  that 
recision  of  its  current  guidance 
concerning  institutional  barriers  to 
privatization  is  fully  consistent  with 
Executive  Order  12893. 

FTA  finds  that  no  data  demonstrate 
that  the  current  policy  has  resulted  in 
increased  private  sector  involvement 
and  that  the  current  policy  has  curbed 
the  ability  of  local  communities  to 
determine  which  transit  options  best 
meet  the  needs  of  their  community.  FTA 
believes  that  this  recision  of  the 
previous  policy  will  restore  to  local 
transit  officials  the  flexibility  they  need 
to  determine  to  what  extent 
privatization  is  feasible  without  the 
imposition  of  a  Federal  mandate  that 
has  often  disrupted  the  grantmaking 
process  and  Jeopardized  the  balance 
between  Federal  and  State/local 
requirements. 

E.  Appeal  Process 

The  circulars  provide  that  both 
recipients  ainl  MPOs  should  develop  a 
process  for  the  resolution  of  disputes 
with  private  operators.  Private  operators 
may  appeal  to  FTA  if  thev  foil  to  resolve 
their  disputes  at  the  local  level. 

Ihusuant  to  this  provision,  FTA  has 
rendered  administrative  decisions 
following  an  investigation  of  disputes. 

In  certain  of  these  decisions  under  the 
current  policy,  FTA  has  indicated  that 
it  would  withhold  Federal  funds  from 
grant  recipients  that  failed  to  conform  to 
an  FTA  d^ermination.  In  the  Notice, 
FTA  stated  that  since  it  will  be 
conducting  regular  reviews  of  grantees’ 
compliance  with  the  planning 
requirements,  a  formal  appeal  process 
leading  to  FTA  does  not  appear 
necessary. 

Commenters  for  the  private  sector 
supported  a  continued  role  by  FTA  in 
the  private  sector  complaint  process. 
One  commenter  stated  that  by  pro(>osing 
to  do  away  with  the  appeal  process. 

FTA  is  showing  that  it  will  not  enforce 
the  statutory  requirements  of  the  FT 
Act.  Anoth«  noted  that  of  the  12  private 
enterprise  complaints  brought  to  FTA 
siiK»  the  current  private  sector  poficy 
was  adopted,  eight  were  dismissed 
outright  because  the  grantee  had 
committed  no  procedural  error,  two 
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resulted  in  remands  to  the  grantee,  and 
in  all  but  one  other  case,  the  grantee’s 
decision  was  upheld.  This,  argues  the 
commenter,  “is  not  a  record  of  heavy- 
handed  federal  interference  in  local 
decisiomnaking. ’’ 

FTA  agrees  that  the  appeal  process 
has  not  played  a  significant  role  in 
furthering  the  private  enterprise 
provisions  of  the  FT  Act.  The  figures 
cited  by  this  commenter  reveal  that  the 
process  has  in  fact  resulted  in  lengthy 
and  cumbersome  delays  (FTA  has  taken 
up  to  two  years  to  decide  certain 
matters)  emd  has  had  little  impact  on  the 
local  decisiomnaking  process  or  on  the 
level  of  private  sector  involvement.  A 
review  of  FTA  records  indicates  that  in 
the  one  case  in  which  a  grantee  was 
cited  for  a  violation  of  the  private 
enterprise  provisions  and  ordered  to 
reopen  a  certain  route  to  private  sector 
bids,  no  private  operator  submitted  a 
bid  to  provide  service  on  the  route. 

FTA  therefore  concludes  that  the 
appeal  process  has  been  a  fruitless 
exercise.  Periodic  FTA  reviews  should 
ensure  that  grantees  are  in  compliance 
vdth  the  planning  requirements  for  local 
participation  without  needless  Federal 
intrusion  and  additional  paperwork  and 
administrative  burdens  on  both  grantees 
and  FTA.  FTA  will  therefore  eliminate 
the  appeal  to  FTA.  However,  FTA  notes 
that  the  agency  may  investigate  and  take 
action  in  the  case  of  any  failure  by  a 
grantee  or  MPO  to  follow  Federal 
requirements.  Since  private  enterprise 
participation  in  the  planning  process  is 
mandated  by  ISTEA  and  the  new 
metropolitan  and  statewide  planning 
regulations  (49  CFR  part  613  and  23 
CFR  part  450),  FTA  will  monitor  and 
investigate  any  apparent  failures  by 
grantees  and  J^Os  to  follow  the 
procedures  set  out  in  their  own  local 
plaiming  process. 

V.  FTA’s  Final  Action 

In  keeping  with  congressional  intent 
that  FTA  carefully  respect  the 
prerogatives  of  local  decisionmakers 
wth  regard  to  the  participation  of 
private  enterprise  in  the  provision  of 
mass  transit.  FTA  is  rescinding  its  1984 
Policy  Statement  (49  FR  41310,  October 
22,  1984),  Circular  7005.1,  Chapter  X  of 
Circular  9040.  IC,  and  Chapter  IV  of 
Circular  9070.  IC.  The  recision  of  this 
guidance  will  become  effective  thirty 
days  after  publication  of  this  notice. 

FTA’s  recision  of  the  current  guidance 
is  based  on  its  judgment  that  the 
requirements  it  imposes,  while 
ineffective,  have  imduly  inftinged  on 
the  decisionmaking  authority  that  local 
officials  are  entitled  to  exercise  under 
the  FT  Act.  FTA  believes  that  this 
recision  is  within  the  broad  limits  of  its 


authority  under  the  FT  Act,  that  it  is,  in 
fact,  “an  administrative  decision  which 
is  essentially  an  exercise  of  discretion.’’ 
South  Suburban  at  539.  FTA’s  action  in 
this  matter  represents  a  policy  choice, 
one  it  believes  to  be  reasonable  and 
valid  in  light  of  its  review  of  the 
agency’s  experience  in  administering 
the  current  provisions  over  the  past  ten 
years  and  fully  within  the  limits  of  its 
policymaking  discretion.  The  Supreme 
Court  has  affirmed  the  authority  of  an 
agency  to  make  policy  choices  within 
the  scope  of  its  statutory  delegation. 
Chevron  at  865-866. 

In  rescinding  these  requirements,  we 
emphasize  that  the  agency  continues  to 
support  the  participation  of  private 
enterprise;  indeed,  we  believe  that  the 
applicable  requirements — the  section 
9(fi  process  and  the  new  section  8 
planning  requirements — represent  a 
comprehensive  and  thorough  approach 
to  the  consideration  of  private 
enterprise  at  the  local  level,  consistent 
with  requirements  of  the  FT  Act. 

We  first  stress  the  continuing 
significance  of  the  section  9(f)  process 
as  described  in  FTA  Circular  9030. lA, 
during  which  key  decisions  regarding 
private  enterprise  participation  are 
made.  Pursuant  to  chapter  IV  of  that 
Circular,  each  recipient: 

•  Makes  available  to  the  public 
information  concerning  the  amount  of 
funds  available  under  section  9  and  the 
program  of  projects  that  the  recipient 
proposes  to  undertake  with  such  funds; 

•  Develops  a  proposed  program  of 
projects  concerning  activities  to  be 
funded  in  consultation  with  interested 
parties,  including  private  transportation 
providers; 

•  Publishes  the  proposed  program  of 
projects  in  sufficient  detail  and  in  such 
a  manner  as  to  afford  affected  citizens, 
private  transportation  providers,  and  as 
appropriate,  local  elected  officials  an 
opportunity  to  examine  its  content  and 
to  submit  comments  on  the  proposed 
program  of  projects  and  budget  and  on 
the  performance  of  the  recipient;  and 

•  Affords  an  opportunity  for  a  public 
hearing  to  obtain  the  views  of  citizens 
on  the  proposed  program  of  projects. 

The  Circular  further  provides  that  in 
preparing  the  final  program  of  projects 
to  be  submitted  to  the  FTA,  the 
recipient  consider  the  views  and 
comments  of  private  transportation 
providers  and.  if  appropriate,  modify 
the  proposed  program  of  projects  and 
budget. 

The  second  leg  of  the  agency’s 
implementation  of  the  private  enterprise 
provisions  involves  the  planning 
regulations  recently  issued  jointly  by 
FTA  and  the  Federal  Highway 
Administration  (FHWA).  Sections  1024, 


1025,  and  3012  of  ISTEA  amended  the 
FT  Act  by  revising  section  8  to  require 
a  continuing,  comprehensive,  and 
coordinated  transportation  planning 
process  in  metropolitan  areas  and 
States.  ISTEA  m^es  fundamental 
changes  to  the  traditional  planning  and 
programming  criteria  for  project 
selection  in  metropolitan  areas.  There  is 
heightened  emphasis  on  environmental 
and  intermodal  values,  financial 
constraint  in  plans  and  transportation 
improvement  programs  (TIPs),  and 
greater  public  participation  in  local 
decisionmaking.  Moreover,  the  rules  are 
designed  to  facilitate  State  and  local 
compliance  with  the  Clean  Air  Act 
conformity  requirements  for 
nonattainment  areas  through  the 
development  and  adoption  of  the  plans 
and  TIPs. 

In  addition,  the  statewide  planning 
regulation  requires  that  States  consider 
all  modes  of  transportation — surface, 
air,  water — in  developing  plans  and 
programs  that  can  serve  all  areas  of  a 
State  efficiently  and  effectively. 
Implementing  ISTEA,  the  rule  calls  for 
public  participation  in  statewide 
planning  and  programming  and  for  State 
agencies  to  more  closely  coordinate 
their  efforts  with  all  other  interested 
parties,  public  and  private. 

Thus,  with  FHWA,  FTA  has  amended 
the  metropolitan  planning  regulations  at 
23  CFR  part  450  and  has  issued  new 
statewide  planning  regulations  to  carry 
out  the  directives  of  ISTEA.  These  rules 
apply  to  all  MPOs  serving  urbanized 
areas  with  a  population  of  at  least 
50,000,  State  transportation  agencies, 
and  publicly  operated  transit  agencies. 
The  rules  provide  for  the  development 
of  transportation  plans  and  TIPs  and  for 
the  selection  of  projects  to  be  funded 
under  title  23  U.S.C.  and  the  FT  Act  in 
metropolitan  areas  and  States.  Because 
of  the  significance  of  these  new  rules, 
FTA  and  FHWA  are  undertaking  a 
comprehensive  outreach  effort  to 
explain  the  new  requirements  to  States, 
metropolitan  planning  organizations, 
transit  operators,  and  private  entities. 

Sections  450.316(b)  and  450.212  of 
the  metropolitan  planning  rule  set  out 
detailed  and  extensive  requirements 
regarding  public  participation  in  the 
development  of  transportation  plans  by 
statewide  agencies  and  MPOs.  These 
provisions  require  that  private  operators 
be  provided  with  timely  information 
about  transportation  issues  and  an 
opportunity  to  comment  throughout  the 
transportation  planning  process.  They 
also  require  that  interested  parties  be 
provided  with  access  to  technical  and 
policy  information  used  in  the 
development  of  plems  and  TIPs,  as  well 
as  open  public  meetings  where  matters 
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related  to  transit  programs  are  being 
considered. 

In  short,  under  this  framework  the 
private  enterprise  provisions  now 
involve  a  dual  effort:  first,  at  the  local 
transit  system  level  by  means  of  the 
section  9(f)  consultative  process 
discussed  above,  and  second,  at  the 
expanded  metropolitan  planning  level, 
wUch  through  the  ISTEA  and  its 
implementing  regulations  has  become 
the  critical  point  where  transportation 
decisions  will  be  made. 

FTA  believes  that  the  section  9(f)  and 
section  8  requirements  will  provide  an 
adequate  basis  for  the  finding  required 
imder  section  3(e)  before  FTA  may 
provide  financial  assistance  to  a  public 
body  for  the  operation  of  service  that 
competes  with  or  supplements  service 
provided  by  an  existing  mass 
transportation  company,  i.e.,  that  the 
program  of  projects  required  to  be 
developed  %  MPOs  by  section  8 
provides  for  the  participation  of  private 
enterprise  to  the  maximum  extent 
feasible. 

FTA’s  findings  will  be  based  on  such 
criteria  as  the  efforts  a  grantee  or  MF*0 
has  made  to  notify  and  consult  with  the 
private  sector  in  its  section  8  or  section 


9(f)  pltuining  process;  the  effect  of 
public  mass  transit  service  proposals  on 
existing  private  mass  transit  operators; 
and  any  other  steps  or  processes  the 
grantee  or  MPO  has  taken  to  encoiuage 

Erivate  sector  involvement.  FTA 
elieves  that  such  factors  will  allow  it 
to  determine  whether  the  program 
developed  under  section  8  involves  the 

S)rivate  sector  “to  the  maximum  extent 
easible,’*  given  particular  local 
circumstances,  Imth  in  connection  with 
grant  making  sections  3,  9  and  18. 

Sections  450.316(b)  and  450.212 
provide  that  before  submitting  a 
proposed  program  of  projects  to  FTA  for 
certification,  a  State  or  MPO  must 
assure  that  citizens,  affected  public 
agencies,  representatives  of 
transportation  agency  employees, 
private  providers  of  transportation  and 
other  interested  parties  have  been  given 
full  and  open  access  to  the 
decisionmaking  process.  In  ISTEA 
Congress  signaled  its  intent  that  FTA 
should  defer  to  the  local 
decisionmaking  process  writh  regard  to 
the  participation  of  private  enterprise  by 
adding  the  followring  to  section  8(i)(5): 

The  Secretary  shall  not  withhold 
certification  under  this  section  based  upon 


the  policies  and  criteria  established  by  a 
metropolitan  planning  organization  or  transit 
grant  recipient  for  determining  the  feasibility 
of  private  enterprise  participation  in 
accordance  with  section  8(o)  of  the  Federal 
Transit  Act 

Accordingly,  in  msddng  a  finding 
under  section  3(e)  when  making  a 
specific  grant,  FTA  will  rely  on  its 
previous  certification  of  the 
transportation  planning  process 
developed  vuider  section  8,  unless  it  has 
noted  deficiencies  in  that  process 
related  to  private  enterprise 
participation.  In  addition,  FTA  will 
conduct  periodic  Federal  planning 
management  reviews  to  ensure  that  all 
the  planning  requirements  of  section  8 
are  being  met  by  recipients  of  FTA 
funds.  F^urthermore,  FTA  will  monitor 
compliance  with  the  private  enterprise 
provisions  of  the  FT  Act  as  part  of  the 
annual  audits  and  triennial  reviews 
mandated  by  section  9. 

Dated:  April  21, 1994. 

Gordon  ).  Linton, 

Administrator. 

|FR  Doc.  94-10057  Piled  4-25-94;  8:45  am) 
BIUMO  COOK 
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Information  Infrastructure  Mega-Project  II, 
Open  Meeting;  Notice 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Infonnation  Administration 

Advisory  Council  on  the  National 
information  Infrastructure  (Nil),  Mega* 
Project  II:  Access  to  the  Nil;  0|^ 
Meeting 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA). 
ACTION:  Notice  is  hereby  given  of  a 
meeting  of  Mega-Project  II:  Access  to  the 
National  Information  Infrastructure  (Nil) 
of  the  Advisory  Council  on  the  Nil, 
created  pursuant  to  Executive  Order 
12864,  as  amended. 

SUMMARY:  The  President  estabUshed  the 
Advisory  Council  on  the  National 
Information  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  development  of 
the  Nn  and  on  a  national  strategy  for 
promoting  the  development  of  a  Nil. 

The  Coimcil  has  estabUshed  three  Mega- 
Projects  which  wiU  form  the  backbone 
for  the  initial  programmatic  work  of  the 
Council: 

Mega-Project  I:  Vision  and  Goals  for 
the  Nn. 

Mega-Project  11:  Access  to  the  Nil. 

Mega-Project  HI:  Privacy,  Security  and 
Intellectual  Property. 

Mega-Project  11,  which  will  meet  on 
May  11, 1994,  wiU  address  issues 
concerning  access  to  the  NO  and 
examine  the  concept  of  universal 
service  in  light  of  the  convergence  of 
voice,  video  and  computer  techncrfogies. 

Within  the  Department  of  Commerce, 
the  National  Telecommunications  and 
Information  Administratiaai  has  been 
designated  to  provide  secretariat 
services  for  the  Council  and  the  Mega- 
Projects. 

Authority:  Executive  Oktkr  12864.  signed 
by  President  r.linfaui  on  September  IS,  1993, 
and  amended  on  December  30, 1993. 


DATES:  The  meeting  will  be  held  on 
Wednesday,  May  11, 1994,  from  8:30 
a.m.  until  12  noon. 

ADDRESSES:  Public  access  to  the  meeting 
will  be  through  teleconferencing  at  the 
Department  of  Commerce,  14th  and 
Constitution,  NW.,  Washington.  DC 
20230.  Members  of  the  public  should 
use  the  main  entrance  to  the  Department 
of  Commerce  building,  on  14th  Street 
between  Pennsylvania  Avenue  and 
Constitution  Avenue.  The  members  are 
planning  to  meet  at  the  MCI 
Communications  Corporation  fiaciUties. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sarah  Maloney  (or  Ms.  Alison 
Andrews,  alternate).  Designated  Fedoal 
Officer  for  the  Advisory  Council  on  the 
Nn  and  Chief,  PoUcy  Coordination 
Division  at  the  National 
Telecommunications  and  Infonnation 
Administration  (NTIA);  U.S. 

Department  of  Commerce,  Room  4892; 
14di  Street  and  Constitutirm  Avenue, 
NW.;  Washington,  DC  20230. 

Telephone:  202-482-1835;  Fax:  202- 
482-0979;  E-mail:  nii@ntia.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Mmnbers 
of  Mega-Project  n  on  Access  to  the  NI! 
include: 

Honorable  Carol  Fulomaga,  Co-Chair. 

Senator,  State  of  Hawaii 
Mr.  Bert  C.  Roberts,  Jr.,  Co-Chair,  Chairman 
and  Chief  Executive  Officer,  MCI 
Commimications  Corp. 

Mr.  William  C.  Ferguson,  Chairman  and 
Chief  Executive  Officer,  NYNEX 
Corporation 

Dr.  Craig  I.  Fields.  Chairman  and  Chief 
Eicecuthre  Officer,  Kficroelectronics  and 
Computer  Technology  Corp. 

Ms.  Lynn  Forester,  President  and  Chief 
Executive  Officer,  ffirstMark  Holdings,  Inc. 
Mr.  Eduardo  L.  Gomez,  President  and 
General  Manager,  KABQ  Radio 
Mr.  Haynes  G.  Griffin.  President  and  Chief 
Executive  Officer.  Vanguard  Cellular 
Systems,  Inc. 

Mr.  James  R.  Houghton.  Chairman  and  Chief 
Executive  Officer,  Coming  Incorporated 


Ms.  Deborah  Kaplan,  Vice  President,  World 
Institute  on  Disability 

Agenda 

1.  Introductory  Remarks 

2.  Overview  by  Co-Chairs 

3.  Summary  of  Mega-Project  II:  Access  to  the 
National  Information  Infrastructure 

4.  Discussion  of  Possible  Project  Plans 

5.  Next  Steps 

6.  Public  Discussion.  Questions  and  Answers 

Public  Participation 

The  Mega-Project  II  meeting  will  be 
open  to  the  public  through 
teleconferencing,  with  limited  seating 
available  on  a  first-come,  first-served 
basis.  Any  member  of  the  public 
requiring  special  services,  such  as  sign 
language  interpretation,  should  contact 
Alison  Andrews  at  202-482-1835. 

Any  member  of  the  public  may 
submit  written  comments  concerning 
Mega-Project  II:  Access  to  the  Nil  or  the 
Council’s  affairs  at  any  time  before  or 
after  the  meeting.  Comments  should  be 
submitted  through  electronic  mail  to 
nii@ntia.doc.gov  or  to  the  Designated 
Federal  Officer  at  the  address  listed 
above. 

Within  thirty  (30)  days  following  the 
meeting,  copies  of  the  minutes  may  be 
obtained  through  Bulletin  Board 
Services  at  202-501-1920,  202-482- 
1199.  over  the  Internet  at  iitf.doc.gov,  or 
firom  the  U.S.  Department  of  Commerce, 
National  Telecommimications  and 
Information  Administration,  room  4892, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230;  Telephone 
202-482-1835. 

Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 
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Title  3 —  Executive  Order  12908  of  April  22,  1994 

The  President  Order  of  Succession  of  Officers  To  Act  as  Secretary  of  the 

Army 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  3347  of  title  5, 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Succession  To  Act  as  the  Secretary  of  the  Army. 

(a)  In  the  event  of  the  death,  permanent  disability,  or  resignation  of  the 
Secretary  of  the  Army,  the  incumbents  holding  the  positions  designated 
below,  in  the  order  indicated,  shall  act  for  and  exercise  the  powers  of 
the  Secretary  of  the  Army: 

(1)  The  Under  Secretary  of  the  Army. 

(2)  The  Assistant  Secretaries  and  General  Counsel  of  the  Army, 
in  the  order  Bxed  by  their  length  of  service  as  permanent  appointees 
in  such  positions. 

(3)  The  Chief  of  Staff  of  the  Army. 

(b)  In  the  event  of  the  absence  or  temporary  disability  of  the  Secretary 
of  the  Army,  the  incumbents  holding  the  Department  of  the  Army  positions 
designated  in  paragraph  (a)  of  this  section,  in  the  order  indicated,  shall 
act  for  and  exercise  the  powers  of  the  Secretary  of  the  Army. 

(1)  The  designation  of  an  Acting  Secretary  of  the  Army  under  this 
subsection  applies  only  for  the  duration  of  the  Secretary’s  absence 
or  disability,  and  does  not  affect  the  authority  of  the  Secretary 
to  resume  the  powers  of  the  Secretary’s  office. 

(2)  When  the  Secretary  of  the  Army  is  temporarily  absent  from 
the  position,  the  Secretary  of  the  Army  may  continue  to  exercise 
the  powers  and  fulBll  the  duties  of  his  office  during  his  absence, 
notwithstanding  the  provisions  of  this  order. 

(c)  Precedence  among  those  officers  designated  in  paragraph  (a)  of  this 
section  who  have  the  same  date  of  appointment  shall  be  determined  by 
the  Secretary  of  the  Army  at  the  time  that  such  appointments  are  made. 

(d)  Notwithstanding  paragraphs  (a)  and  (b)  of  this  section,  an  officer  shall 
not  act  for  or  exercise  the  powers  of  the  Secretary  of  the  Army  under 
this  order  if  that  officer  serves  only  in  an  acting  capacity  in  the  position 
that  would  otherwise  entitle  him  to  do  so. 
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Sec.  2.  Temporary  Nature  of  Succession.  Succession  to  act  for  and  exercise 
the  powers  of  the  Secretary  of  the  Army  pursuant  to  this  order  shall  be 
on  a  temporary  or  interim  basis  and  shall  not  have  the  effect  of  vacating 
the  statutory  appointment  held  by  the  successor. 


THE  WHITE  HOUSE, 
April  22,  1994 


Presidential  Documents 


Executive  Order  12909  of  April  22,  1994 

Order  of  Succession  of  Officers  To  Act  as  Secretary  of  the 
Air  Force 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  3347  of  title  5, 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Succession  To  Act  as  the  Secretary  of  the  Air  Force. 

(a)  In  the  event  of  the  death,  permanent  disability,  or  resignation  of  the 
Secretary  of  the  Air  Force,  the  incumbents  holding  the  positions  designated 
below,  in  the  order  indicated,  shall  act  for  and  exercise  the  powers  of 
the  Secretary  of  the  Air  Force: 

(1)  The  Under  Secretary  of  the  Air  Force. 

(2)  The  Assistant  Secretaries  and  General  Counsel  of  the  Air  Force, 
in  the  order  fixed  by  their  length  of  service  as  permanent  appointees 
in  such  positions. 

(3)  The  Chief  of  Staff  of  the  Air  Force. 

(b)  In  the  event  of  the  absence  or  temporary  disability  of  the  Secretary 
of  the  Air  Force,  the  incumbents  holding  the  Department  of  the  Air  Force 
positions  designated  in  paragraph  (a)  of  this  section,  in  the  order  indicated, 
shall  act  for  and  exercise  the  powers  of  the  Secretary  of  the  Air  Force. 

(1)  The  designation  of  an  Acting  Secretary  of  the  Air  Force  applies 
only  for  the  duration  of  the  Secretary’s  absence  or  disability,  and 
does  not  affect  the  authority  of  the  Secretary  to  resume  the  powers 
of  the  Secretary’s  office. 

(2)  In  the  event  that  the  Secretary  of  the  Air  Force  is  temporarily 
absent  from  the  position,  the  Secretary  of  the  Air  Force  may  continue 
to  exercise  the  powers  and  fulfill  the  duties  of  his  office  during 
the  absence,  notwithstanding  the  provisions  of  this  order. 

(c)  Precedence  among  those  officers  designated  in  paragraph  (a)  of  this 
section  who  have  the  same  date  of  appointment  shall  be  determined  by 
the  Secretary  of  the  Air  Force  at  the  time  that  such  appointments  are 
made. 

(d)  Notwithstanding  paragraphs  (a)  and  (b)  of  this  section,  an  officer  shall 
not  act  for  or  exercise  the  powers  of  the  Secretary  of  the  Air  Force  under 
this  order  if  that  officer  serves  only  in  an  acting  capacity  in  the  position 
that  would  otherwise  entitle  him  to  do  so. 
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Sec.  2.  Temporary  Nature  of  Succession.  Succession  to  act  for  and  exercise 
the  powers  of  the  Secretary  of  the  Air  Force  pursuant  to  this  order  shall 
be  on  a  temporary  or  interim  basis  and  shall  not  have  the  effect  of  vacating 
the  statutory  appointment  held  by  the  successor. 


THE  WHITE  HOUSE, 
April  22,  1994. 


Tuesday 
April  26,  1994 


Part  XIV 

The  President 

Proclamation  6677 — ^Announcing  the 
Death  of  Richard  Milhous  Nixon 


Executive  Order  12910 — Providing  for  the 
Closing  of  Government  Departments  and 
Agencies  on  April  27,  1994 
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Title  3 —  Proclamation  6677  of  April  22,  1994 

The  President  Announcing  the  Death  of  Richard  Milhous  Nixon 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

TO  THE  PEOPLE  OF  THE  UNITED  STATES: 

It  is  with  deep  sadness  that  I  announce  officially  the  death  of  Richard 
Milhous  Nixon,  the  thirty-seventh  President  of  the  United  States,  on  April 
22, 1994. 

A  naval  officer  cited  for  meritorious  service  in  World  War  II,  Richard  Nixon 
has  long  been  a  fixture  in  our  national  life.  In  a  career  of  public  service 
that  spanned  a  quarter  of  a  century,  he  helped  to  shape  American  history. 
Before  taking  office  as  President  in  1969,  he  served  with  distinction  in 
the  United  States  House  of  Representatives,  in  the  United  States  Senate, 
and  as  Vice  President  in  the  Eisenhower  Administration.  From  his  early 
days  in  the  Congress,  through  his  tenure  in  the  White  House,  and  throughout 
the  two  decades  that  have  passed  since  he  left  office,  he  remained  a  fierce 
advocate  for  freedom  and  democracy  around  the  world. 

Leaders  in  statecraft  and  students  of  international  affairs  will  long  look 
for  guidance  to  President  Nixon’s  tremendous  accomplishments.  His  struggle 
to  bridge  the  gaps  between  the  United  States  and  the  former  Soviet  Union — 
beginning  in  the  famous  “kitchen  debate”  with  Nikita  Khrushchev  and  cul¬ 
minating  with  the  detente  of  the  early  1970s — helped  to  maintain  the  peace 
during  a  volatile  era.  Our  improved  relationship  with  the  Chinese  people 
today  has  grown  from  President  Nixon’s  bold  visit  to  China  over  20  years 
ago.  And  in  the  many  books  he  wrote  more  recently,  he  presented  a  cogent 
picture  of  emerging  global  politics  that  will  serve  as  a  guide  for  policy 
makers  for  years  to  come. 

President  Nixon  offered  our  Nation  a  great  many  positive  domestic  initiatives 
as  well.  His  work  to  clean  up  the  environment,  change  our  Nation’s  welfare 
system,  improve  law  enforcement,  and  reform  health  care  serves  as  an  inspira¬ 
tion  to  us  today  as  we  seek  to  place  the  “American  Dream”  within  the 
grasp  of  all  of  our  citizens. 

In  his  book.  In  the  Arena:  A  Memoir  of  Victory,  Defeat  and  Renewal,  President 
Nixon  wrote,  “I  believe  .  .  .  that  the  richness  of  life  is  not  measured 
by  its  length  but  by  its  breadth,  its  height  and  its  depth.”  This  is,  indeed, 
a  most  fitting  epitaph  for  his  remarkable  life.  He  suffered  defeats  that  would 
have  ended  most  political  careers,  yet  he  won  stunning  victories  that  many 
of  the  world’s  most  popular  leaders  have  failed  to  attain.  On  this  solemn 
day,  we  recognize  the  significant  value  of  his  contributions  to  our  Nation, 
and  we  pray  that  he  left  us  with  enough  of  his  wisdom  to  guide  us  safely 
into  the  next  century. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  in  tribute  to  the  memory  of  President  Nixon  and 
as  an  expression  of  public  sorrow,  do  hereby  direct  that  the  flag  of  the 
United  States  be  displayed  at  half-staff  at  the  White  House  and  on  all 
buildings,  grounds,  and  naval  vessels  of  the  United  States  for  a  period 
of  30  days  from  the  day  of  his  death.  I  also  direct  that  for  the  same 
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length  of  time  the  representatives  of  the  United  States  in  foreign  countries 
shall  make  similar  arrangements  for  the  display  of  the  flag  at  half-staff 
over  their  Embassies,  Legations,  and  other  facilities  abroad,  including  all 
military  facilities  and  stations. 

I  hereby  order  that  suitable  honors  be  rendered  by  units  of  the  Armed 
Forces  under  orders  of  the  Secretary  of  Defense  on  the  day  of  the  funeral. 

I  do  further  appoint  the  day  of  interment  to  be  a  National  Day  of  Mourning 
throughout  the  United  States.  I  encourage  the  American  people  to  assemble 
on  that  day  in  their  respective  places  of  worship  to  pay  homage  to  the 
memory  of  President  Nixon  and  to  seek  God’s  continued  blessing  on  our 
land.  1  invite  the  people  of  the  world  who  share  our  grief  to  join  us  in 
this  solemn  observance. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  eighteenth. 

IFR  Doc.  64-10248 
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Executive  Order  12910  of  April  23,  1994 

Providing  for  the  Closing  of  Government  Departments  and 
agencies  on  April  27,  1994 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 

Section  1.  All  executive  departments,  independent  establishments,  and  other 
governmental  agencies,  including  their  field  services,  shall  be  closed  on 
April  27,  1994,  as  a  mark  of  respect  for  Richard  Milhous  Nixon,  the  thirty- 
seventh  President  of  the  United  States.  That  day  shall  be  considered  as 
falling  within  the  scope  of  5  U.S.C.  6103(b),  and  of  all  statutes  so  far 
as  they  relate  to  the  compensation  and  leave  of  employees  of  the  United 
States. 

Sec.  2.  The  first  sentence  of  section  1  of  this  order  shall  not  apply  to 
those  offices  and  installations,  or  parts  thereof,  in  the  Department  of  State, 
the  Department  of  Defense,  or  other  departments,  independent  establish¬ 
ments,  and  governmental  agencies  that  the  heads  thereof  determine  should 
remain  open  for  reasons  of  national  security  or  defense  or  other  public 
reasons. 


THE  WHITE  HOUSE, 
April  23,  1994. 


(FR  Doc.  94-10249 
Filed  4-25-94;  11:21  am] 
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Editorial  note:  For  the  President’s  remarks  on  the  death  of  President  Nixon,  see  issue  17 
of  the  Weekly  Compilation  of  Presidential  Documents. 
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